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» 


HIS  was  a  rale  calling  on  the  defendants  to  shew  cause  A  eorpontion 


why  the  Master  should  not  tax  the  plaintiff's  costs  of  this  ^^  ^^ 
action,  and  why  he  should  not  recover  the  same,  notwith-  «o^*y  «>^*^ 

J  'A  corpor- 

standing  the  sum  recovered  was  under  20{.,  pursuant  to  the  atdon  "owdlB/* 

1 5  &  1 6  Vict  C.  54,  S.  4.  meaning  of 

The  defendants  were  a  joint  stock  company  completely  ^*^  ^95  ^ 
registered  under  the  7  &  8  Vict  c.  110,  and  the  plaintiff  123.  »*  J^« 

^  ,  place  where 

obtained  a  verdict  against  them  for  71.  (a),  for  salary  due  to  its  business  is 

him  as  secretary  to  the  company.     The  affidavit  in  support      Therefore, 

of  the  application  stated  that,  at  the  time  of  action  brought,  ]J^J®cJ^°'°'" 

the  plaintiff  resided  and  carried  on  his  business  at  Crow-  completely 

land,  in  the  county  of  Lincoln,  and  within  the  jurisdiction  rled  on  ita  bu- 
siness within 
twenty  miles 
of  the  place,  and  within  the  jurisdiction  of  the  county  court,  where  the  plaintiff  resided, 
but  several  of  the  shareholders  dwelt  beyond  that  distance  and  out  of  such  jurisdiction: — 
Ifefd,  that  the  superior  Court  had  not  concurrent  jurisrliction  with  the  county  court. 

Semble,  that  the  7  ft  8  Vict.  c.  110,  s.  68,  which  enables  the  Coui*t  or  a  Judge  to  allow 
execution  to  issue  against  the  shareholders  of  a  joint-stock  company,  does  not  apply  to  a 
plaintiff  in  a  cotmty  court. 

Also,  that  whera,  in  an  action  against  a  joint-stock  company  in  a  superior  Court, 
not  haying  concurrent  jurisdiction  with  a  county  court,  it  appears,  that,  if  the  plaintiff  had 
sued  in  the  county  oourt,  he  could  not  have  obtained  satisfaction  from  the  property  of  the 
company,  and  that  the  shareholders  reside  out  of  the  jurisdiction  of  the  cotmty  court,  that 
would  afford  sufficient  ground  for  giving  the  plaintiff  costs  under  the  15  k  16  Vict,  a  54,  s.  4. 

(a)  See  the  case,  10  Exch.  288,  293. 
VOL.  XL  B  EXCH. 


2  EXCHEQUER  REPORXa 

1855.         of  the  Crowland  county  court,  but  at  a  distance  of  more 
^^i^TLOB       ^^^  twenty  miles  from  several  of  the  shareholders  of  the 

^    *'*  company;   and  that  none  of  such  shareholders  resided 

C110WLA.ND  ..... 

Gas  and  Coki  within  the  jurisdiction  of  that  county  court    The  affidavit 

Co  IIP  A  NT 

in  answer  stated,  that  the  compeuiy  was  formed  for  the 
purpose  of  supplying  the  town  of  Crowland  with  gas,  and 
was  managed  by  five  directors,  who  all  resided  at  Crow- 
land;  and  that  the  business  of  the  company  was  carried 
on  at  Crowland,  as  required  by  their  deed  of  settlement 

Watson  and  Dighy  Seymour  shewed  causa — First,  a 
corporation   is  subject  to  the  jurisdiction  of  the  county 
court    At  common  law  a  corporation  might  sue  or  be 
sued  in  a  county  court     The  9  &  10  Vict  a  95  recites, 
'^  that  the  county  court  is  a  court  of  andent  jurisdiction, 
having  cognisance  of  all  pleas  of  personal  actions  to  any 
amount,  by  virtue  of  a  writ  of  justicies  in  that  behalf 
Section  3  enacts,  '*  that  every  court  holden  under  that  Act, 
shall  have  all  the  jurisdiction  and  powers  of  the  county 
court  for  the  recovery  of  debts  and  demands  as  altered  by 
that  Act,  throughout  the  district  for  which  it  is  holden.^' 
By  the  interpretation  clause  (sect.  142),  "  the  word  'person' 
shall  be  understood  to  mean  a  body  politic,  corporate,  or 
collegiate,  as  well  as  an  individual."    The  48th  rule  of 
practice  (a),  made  in  pursuance  of  the  12  &  13  Yict  a  101, 
8.  12,  prescribes  the  mode  of  effecting  service  of  a  summons 
upon  a  corporation.     The  9  &  10  Vict  c.  95  contains  no 
exception  as  to  corporaiiona     The  67th  section  enacts, 
**  that  no  privilege,  except  as  hereinafter  excepted,  shall  be 
allowed  to  any  person,  to  exempt  him  from  the  jurisdiction 
of  apy  court  holden  under  this  Act"'     The  140th  and 
142nd  sections  contain  an  exception  with  respect  to  the 
Universities  of  Oxford  and  Cambridge,  and  the  Stannaries 
Courts.    The  case  of  the  North  Western  Rail/way  Com- 
pany V.  Whinray  (6),  is  an  instance  of  a  corporation  being 
sued  in  a  county  court 

(a)  Pollock's  C.  C.  Prac.  p.  80.  (b)  10  Exch.  77. 
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Secondly,  this  is  not  a  case  in  which  the  plaintiff  had  the         1855. 
option  of  suing  in  the  county  court  or  the  superior  C!ourt       Tatlob 
By  the  9  A  10  Vict  c.  95,  s.  68,  and  13  &  14  Vict  a  61,  a     cro^kd 
1,  the  coxrnty  court  has  jurisdiction  (with  certain  ezcep-  OabandCokb 
tioDs)  in  all  personal  actions,  where  the  debt  or  damage 
claimed  does  not  exceed  SOl,    The  128th  section  of  the  9  & 
10  Vict  a  95,  enables  the  plaintiff,  at  his  election,  to  sue  in 
the  superior  Court  or  the  county  court  in  three  cases:  first, 
where  he  dwells  more  than  twenty  miles  firom  the  defend- 
ant; secondly,  where  the  cause  of  action  did  not  arise 
wholly,  or  in  some  material  part^  within  the  jurisdiction  of 
the  court  within  which  the  defendant  dwells  or  carries  on 
his  business  at  the  time  of  action  brought;  and  thirdly^ 
where  any  officer  of  the  court  shall  be  a  party.    Then,  by 
the  129th  section,  if  any  action  shall  be  commenced  in  any 
supeiior  Court  "for  any  cause  other  than  those  lastly  here- 
inbefore specified,  for  which  a  plaint  might  have  been  en- 
tered in  any  ooiflrt  holden  under  this  Act,"  and  a  verdict  be 
entered  for  the  plaintiff  for  less  than  202.  in  an  action  of 
contract  the  plaintiff  shall  recover  no  costs.     This  case  does 
not  fall  within  either  of  the  exceptions  mentioned  in  the 
128th  section.    The  cause  of  action  arose  within  the  jtuis^ 
diction  of  the  county  courts  and  the  defendants  dwell  within 
twenty  miles  of  the  plaintiff;  for  a  corporation  dwells  at 
the  place  where  it  carries  on  its  businesa     For  the  purpose  of 
suing  and  being  sued,  it  must  be  considered  as  an  individual. 
The  plaintiff  relies  on  the  7  &  8  Vict  c  110,  s.  66,  which 
provides,  that  if  the  property  of  the  company  is  insufficient 
to  satisfy  the  judgment,  execution  may  issue — ^first,  against 
the  shareholders  for  the  time  being,  then  against  the  share- 
holders at  the  time  of  the  contract  or  the  judgment ;  and 
it  is  said,  that  the  plaintiff  could  not  avail  himself  of  that 
remedy,  since  some  of  the  shareholders  did  not  reside  within 
the  jurisdiction  of  the  county  court  ^  But  the  affidavits  are 
defective  in  that  respect  inasmuch  as  they  do  not  shew 
where  the  shareholders  resided  at  the  time  of  the  contract 

b2 
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1856.        or  the  judgment,  but  only  at  the  time  of  action  brought 

Tatlob       ^7  ^^0  36th  section  of  the  Companies  Clauses  Consolida- 

CbowLlrd     ^^^  "^^  (8  &  9  Vict,  a  16),  execution  may  issue  against 

Oa8  AND  Coke  the  shareholders  to  the  extent  of  their  shares:  and,  for 

Coif  PAWT 

aught  that  appears,  the  plaintiff  might  have  pursued  that 
remedy  in  the  county  court 

Montagu  Chambers  and  Tapping  in  support  of  the  rule. 
— ^Actions  against  a  joint  stock  company  are  not  within  the 
enactments  which  deprive  a  plaintiff  of  costs.  In  such 
cases  the  superior  Courts  have  a  concurrent  jurisdiction  with 
the  county  courta  As  a  general  principle,  the  party  who 
seeks  to  deprive  another  of  his  right  to  sue  in  a  superior 
Courts  must  establish  that  the  latter  was  bound  to  resort  to 
the  inferior  court  In  this  case  the  plaintiff  could  not  ob- 
tain ample  justice  in  a  county  court  The  3rd  section  of 
the  9  &  10  Vict  a  95,  limits  the  jurisdiction  of  those 
courts  to  the  district  for  which  they  ar^  holden.  They 
cannot  issue  execution  either  against  the  person  or  goods 
beyond  that  Umit  The  4th  section  merely  contemplates 
the  case  of  an  ancient  county  court  still  existing.  But 
those  courts  could  not  issue  execution  beyond  their  jurisdic- 
tion: Com.  Dig.  "Execution"  (I.  2).  The  104^  section 
provides  for  the  case  of  a  defendant  who  removes  out  of  the 
jurisdiction  of  the  court,  in  order  to  avoid  execution.  The 
plaintiff  has  a  right  to  sue  all  the  shareholders  in  the  com- 
pany ;  and  if,  as  in  this  case,  some  of  them  reside  out  of  the 
jurisdiction  of  the  county  courts  or  more  than  twenty  miles 
from  the  plaintiff,  he  may,  at  his  election,  sue  either  in  the 
superior  Court  or  the  county  court  The  case  is  similar  to 
that  of  the  office  of  sheriff  of  Middlesex,  which  is  executed 
by  two  persons,  and  with  respect  to  which  it  has  been  held, 
that  unless  they  both  reside  within  the  jurisdiction  of  a 
county  court,  the  superior  Courts  have  concurrent  jurisdic- 
tion :  Dm/lfi  V.  Lavfrence  (a).     So,  in  the  case  of  an  action 

(a)  2  L.  M.  &  P.  368. 
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against  husband  and  wife;  it  is  not  sufficient  to  shew  that         1855. 
the  husband  alone  resides  within  the  jurisdiction  of  a  county       Tatlob 
court:  Parry'Y,  Davis  {a).     Moreover,  if  the  plaintiff  sued     ^    ^• 
in  the  county  court,  he  could  not  have  the  benefit  of  the  OabahdCoke 
remedy  provided  by  the  7  &  8  Vict  c.  110,  a  68.     The      ^"'^'• 
power  given  by  that  section  to  issue  execution  against  the 
shareholders  of  the  company,   cannot  be  exercised  by  a 
county  court    The  term,  "  by  leave  of  the  Court  or  a  Judge,** 
refers  solely   to  the  superior  Courta     But,  even  if  that 
enactment  applies  to  a  county  court,  the  plaintiff  could  not 
have  ihe  full  benefit  of  the  remedy,  since  some  of  the  share- 
holders reside  beyond  the  jiurisdiction.     That  circumstance 
is  sufficient  to  warrant  this  Court  in  acting  under  the  15  & 
16  Vict  a  54,  s.  4,  which  enables  the  Court  or  a  Judge  to 
give  costs,  if  it  appears,  to  their  satisfaction,  that  there  was 
sufficient  reason  for  bringing  the  action  in  the  superior 
Court 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  the  rule 
ought  to  be  dischaiged.  The  defendants  are  a  Joint  Stock 
Company  completely  registered  under  the  7  &  8  Vict  a  1 10, 
and  are  therefore,  for  certain  purposes,  a  corporation,  and 
entitled  to  sue  and  be  sued  as  such.  I  am  of  opinion  that 
the  jurisdiction  of  the  county  courts  extends  to  the  case  of 
any  corporation  or  quasi  corporation.  The  142nd  section  of 
the  9  &  10  Yict  c  96,  proves  that  But  it  is  not  neces- 
saiy  to  resort  to  the  explanatory  clause,  because  the  58th 
section,  which  creates  the  jurisdiction  of  the  county  courts, 
says  ''that  all  pleas  of  personal  actions,"  &c.,  may  be  holden 
in  the  county  court  That  includes  actions  against  a  cor- 
poration or  a  quasi  corporation  as  well  as  actions  against 
an  individual  Therefore,  it  is  dear  that  this  action  might 
have  been  brought  in  the  county  court  Then  what  is  the 
consequence  of  its  having  been  brought  in  the  superior 

(a)  1  L.  M.  &  P.  379. 
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1855.        Courts  the  sum  recovered  being  under  20Z.?    That  depends 

""5:2^      on  the  128th  and  129th  sections  of  the  9  4  10  Vict.  c.  96. 

^    *•  The  129th  section  says,  ''that  if  any  action  shall  be  com- 

Qas  akd  C!ou  menced,  after  the  passing  of  this  Act^  in  any  of  her  Majes- 

ty's  superior  Courts  of  record  for  any  cause  other  than 
those  lastly  hereinbefore  specified^  for  which  a  plaint  might 
have  been  entered  in  any  Court  holden  under  this  Act^" — 
it  is  clear  that  a  plaint  might  have  been  entered  in  the 
county  court  for  this  claim — ''  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  simi  less  than  twenty  pounds  if  the 
said  action  is  founded  on  contract,  or  less  than  five  pounds 
if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judg- 
ment to  recover  such  sum  only  and  no  costs.''  Then  is 
this  a  plaint  "  for  any  cause  other  than  those  lastly  herein- 
before specified,"  that  is^  those  specified  in  the  128th  section? 
Now  the  contention  on  the  part  of  the  plaintiff  is,  that  he 
has  a  right  to  bring  this  action  in  the  superior  Court  be- 
cause he  dwells  more  than  twenty  miles  firom  the  defendant 
Unless  his  case  is  put  on  that  ground,  I  do  not  see  on  what 
groxmd  it  can  be  put,  because  it  is  dear  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  county  court 
Now,  if  a  corporation  does  not  dwell  anywhere^  these  de- 
fendants did  not  dwell  more  than  twenty  miles  from  the 
plaintiff,  and  consequently  the  case  is  not  within  the  ex- 
ception. But  the  common  sense  and  plain  TT>flftf^ing  of  the 
Act  is,  that  a  corporation  is  to  be  considered  as  dwelling  at 
the  place  where  it  carries  on  its  business.  It  is  true  that 
the  128th  section  uses  the  words  "  dwells  or  carries  on  his 
business^''  but  probably  the  two  expressions  have  found 
their  way  into  the  Act  through  that  incuria  which  some- 
times creeps  into  the  framing  of  Acts  of  Parliament,  for  I 
do  not  think  that  any  distinction  was  intended  between  the 
word  "  dwells  "  in  the  former  part  of  the  section,  and  the 
words  ''  dwell  or  carries  on  his  business ''  in  the  latter  part 
But,  at  all  events,  it  was  never  intended  that  the  clause 
should  apply  so  as  to  except  all  corporations  or  quasi  cor- 
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poraiLons  fix>m  the  protection  which  the  statute  meant  to        1855. 
afford  to  all  persons  sued ;  for  if  we  were  to  decide  that  the      "tatlor 
rule  ought  to  be  absolute,  every  corporation  liable  to  be  ** 

sued  for  forty  shillings  and  one  £Burthing  might  be  sued  in  GABANDCk>i» 
the  superior  Courts  at  Westminster,  and  subjected  to  the 
increased  costs  occasioned  by  such  proceeding.  The  ex- 
pense^ delay,  and  inconvenience  which  the  l^^ature  in- 
tended to  remedy  are  the  same  in  the  case  of  a  corporation 
being  sued  as  in  that  of  an  individual;  and  unless  we  are 
compelled  to  come  to  a  different  conclusion,  we  ought  to  de- 
cide that  the  County  Court  Acts  intended  to  protect  corpo- 
rations as  well  as  individuals  from  being  sued  in  the  supe- 
rior Courta  With  r^^ard  to  the  difficulty  of  applying  the 
68th  section  of  the  7  &  8  Yict  a  1 10,  which  enables  execu- 
tion to  be  issued  against  shareholders  and  persons  who 
have  be^i  shareholders  at  a  certain  period,  I  veiy  much 
doubt  whether  that  enactment  was  ev^  intended  to  apply 
to  such  small  matters  as  would  be  the  subject  of  a  suit  in  a 
county  court,  but  to  those  only  which  are  the  subject  of  a 
suit  in  the  superior  Courts.  It  is  not  necessary,  however, 
to  go  at  length  into  that  part  of  the  argument ;  it  is  suffi- 
dent  to  say  that  this  action,  though  against  a  corporation, 
might  have  been  brought  in  the  county  court ;  that  the 
plaintiff  has  recovered  less  than  202.,  and  that  he  does  not 
dwell  more  than  twenty  miles  from  the  defendants:  for  if 
it  be  true  that  the  defendants,  being  a  corporation,  dwell 
nowhere,  it  cannot  be  predicated  that  they  dwell  more  than 
twenty  miles  from  the  plaintiff,  and  if  the  defendants  be 
considered  as  dwelling  where  they  carry  on  their  business, 
it  is  not  shewn  that  the  plaintiff  dwells  more  than  twenty 
miles  from  them. 

Pabke,  R — I  am  of  the  same  opinion.  It  is  argued, 
fiist,  that  no  action  lie^  against  a  corporation  in  a  county 
court  But  at  common  law  such  an  action  would  lie;  for 
the  corporation  might  have  goods  within  the  county  and 
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1856.        the  process  would  be  by  distress  infinite.     At  common  law 

Tatlob       ^I  ^h^^  ^^  necessary  was,  that  the  cause  of  action  arose 

Cbowland     ''^i^^  ^^^  county,  and  there  were  some  means  of  bringing 

QasandCokb  the  defendant  to  answer  in  the  Court     It  is  said  in  Com. 

Dig.  "  County  Court "  (C.  8),  that  "  an  action  cannot  be 
brought  in  the  county  court,  even  for  a  less  sum  than  forty 
shillings,  unless  both  the  defendant  reside  and  the  cause  of 
action  arise  within  the  county;^'  and  some  cases  are  cited 
where  application  was  made  to  stay  proceedings  on  the 
ground  that  the  remedy  was  in  the  coimty  court  But  it 
was  held,  that,  in  order  to  create  that  remedy,  there  must  be 
not  only  a  cause  of  action,  but  the  mecma  of  enforcing  it, 
within  the  county; — and  that  is  all  that  is  meant  by  the  pas- 
sage. However,  if  there  be  any  question  about  that,  it  is  per- 
fectly dear,  that,  imder  the  9  &  10  Yict  a  95,  a  corporation 
is  liable  to  be  sued  in  a  county  court  The  interpretation 
clause  shews  that  the  word  "person "  means  •' corporation," 
and  that  has  been  carried  into  effect  by  the  rule  which 
directs  in  what  manner  service  is  to  be  made  on  a  corpora- 
tion* It  is,  therefore,  perfectly  dear  that  the  coimty  court 
has  jurisdiction  over  this  quasi  corporation.  Then  it-  is 
said,  that,  in  this  particular  case,  the  superior  Court  had 
concurrent  jurisdiction  with  the  county  court  By  the 
58th  section,  all  pleas  of  personal  actions,  where  the  debt  or 
damage  does  not  exceed  a  certain  amoimt,  may  be  holden 
in  the  county  court  with  certain  specified  exceptions. 
Therefore  there  is  a  general  jurisdiction  under  that  dause. 
Then  come  the  128th  and  129th  sections,  upon  which  I 
have  very  little  to  add  to  what  my  Lord  has  already  said 
The  129th  section  deprives  the  plaintiff  of  costs  where  he 
has  brought  his  action  in  the  superior  Court  ''for  any 
cause  other  than  those  lastly  hereinbefore  specified.''  Now^ 
three  classes  of  cases  are  mentioned  before,  and  the  last  an- 
tecedent is,  "  where  any  officer  of  the  county  court  shall 
be  a  party;"  but  the  exception  refers  to  all,  and  con- 
sequently the  restriction  does  not  apply  where  the  plaintiff 
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dwells  more  than  twenty  miles  from  the  defendant     In  1850. 

this  case,  the  defendants,  who  are  a  corporation,  must  be  Tatlob 

considered  as  dwelling  within  twenty  miles  of  the  plaintiff,  crowlakd 

or  if  not  the  exception  does  not  apply  to  such  a  case.  GabakdCokb 

.  .     .  COMPAMT. 

However,  I  am  disposed  to  be  of  the  opinion  of  the  Lord 
Chief  BaroD,  that  a  corporation  must  be  considered  as 
dwelling  at  the  place  where  its  business  is  carried  on.  The 
other  case  is,  "where  the  cause  of  action  did  not  arise 
wholly  or  in  some  material  point  within  the  jurisdiction  of 
the  court  within  which  the  defendant  dwells  or  carries  on 
his  business  at  the  time  of  action  brought"  Here  the 
affidavits  do  not  shew  that  the  cause  of  action  did  not 
arise  where  the  defendants  carry  on  their  business,  and  con- 
sequently the  1 29th  section  applies.  Then  it  is  said,  that, 
if  the  plaintiff  sued  in  the  county  court,  he  cotdd  not  have 
the  benefit  given  by  the  7  &  8  Vict  a  110,  ss.  66,  68,  of  ob- 
taining  Batk&ction  of  his  judgment  by  proceeding,  not 
merely  against  the  property  of  the  company,  but  also 
against  the  individual  shareholders.  There  can  be  no 
doubt  that  a  county  court  has  no  power  to  carry  into  efiect 
that  enactment;  and  if  the  plaintiff  had  brought  himself 
within  it^  he  might  have  made  out  a  good  case  for  the 
Court  to  exercise  its  jurisdiction  under  the  4th  section  of 
the  15  &  16  Yict  a  54,  which  enables  them  to  give  costs, 
if  they  are  satisfied  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  superior  Court  But  the  plain- 
tiff ought  to  lay  sufficient  ground  for  the  exercise  of  that 
jurisdiction.  If  he  had  shewn  that  there  were  no  means 
of  obtaining  satisfaction  of  the  judgment  from  the  corpora- 
tion fruids,  and  that  he  was  under  the  necessity  of  resorting 
to  members  of  the  company  who  dwelt  out  of  the  jurisdiction 
of  the  county  court,  that  would  have  afforded  ground  for 
special  relief  But  the  affidavits  do  not  disclose  any  avail- 
able remedy  which  could  be  pursued  against  the  sharehold- 
ers under  that  Act — they  do  not  say  that  the  corporation  is 
unable  to  pay  71.  Is,    As  regards  the  clause  which  gives 
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1665.        concurrent  jurisdiction,  the  case  does  not  fall  within  it;  and 
Tatlob      as  to  special  relief  the  affidavits  are  wholly  defective  in 

Cbowlakd     shewing  any  ground  upon  which  the  Court  can  grant  it 

GasandCokx 
Company. 

Piatt,  R — I  am  of  the  same  opinion.  The  142nd  sec- 
tion of  the  9  &  10  Yict  c.  96,  puts  an  end  to  the  question 
whether  a  corporation  is  liable  to  be  sued  in  a  county  court, 
for  it  expressly  declares  that  the  word  '*  person  **  shall  in- 
clude ''corporation;"  and  then  th^re  is  a  rule  which  pre- 
scribed the  mode  in  which  service  of  the  summons  is  to  be 
effected  on  a  corporation,  and  which  shews  that,  if  they 
carry  on  business  within  the  jurisdiction  of  a  county  court, 
that  is  the  place  where  they  *'  dwell "  for  the  purposes  ot 
that  Act  Therefore  the  58th  section  of  the  9  &  10  Yict 
a  95,  applies  as  well  to  corporations  as  individuals.  The 
next  question  is,  whether  the  plaintiff  has  made  out  that 
this  is  a  case  of  concurrent  jinrisdiction.  By  the  128th  sec- 
tion of  that  Act,  certain  cases  are  defined  in  which  the 
Court  or  a  Judge  may  give  costs;  and  to  those  some  others 
are  added  by  the  15  &  16  Yict  c.  54,  a  4.  Now  it  is 
clear  that  this  case  does  not  Ml  within  the  former  Act,  and 
the  question  is,  whether  it  falls  within  the  latter,  which  en- 
ables the  Court  or  a  Judge  to  give  costs  if  the  plaintiff  shall 
make  it  appear  to  their  satisfaction  that  there  was  suffi- 
cient reason  for  bringing  the  action  in  the  superior  Court 
Here  no  sufficient  reason  is  shewn.  It  does  not  appear 
that  the  defendants,  who  are  a  corporation,  are  unable  to 
pay  the  amount  recovered.  In  the  absence  of  any  sugges- 
tion that  their  goods  are  insufficient  to  satisfy  the  amount 
recovered,  it  must  be  taken  for  granted  that  the  firuits  of 
the  judgment  may  be  obtained  from  ihem.  That  being  so, 
this  is  not  a  case  in  which  the  Court  can  give  relief  under 
the  15  &  16  Yict  c  54,  s.  4.  For  these  reasons  I  concur 
in  opinion  that  the  rule  ought  to  be  discharged. 

Martin,  R — I  also  think  that  the  rule  ought  to  be  dis- 
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chaiged.    It  is  perfectly  plain  that  a  oounty  court  has  juris-        1865. 
diction  over  a  corporation.    We  have  had  several  appeals      "tatloe 
from  oounty  courts  in  which  corp<Hations  were  parties^  and  *• 

it  never  occurred  to  any  one  that  the  coxmty  court  had  no  Gab  and  Cou 
jurisdiction.     It  would,  indeed,  be  unfortunate  if  a  plaintiff  ^^' 

was  entitled  to  costs  when  a  corporation  was  defendant^ 
and  not  when  an  individual  was  defendant;  for  there  would 
be  one  law  in  the  case  of  a  corporation,  and  another  in  that 
of  an  individual  In  my  judgment^  no  such  conclusion  can 
be  drawn  from  the  language  of  the  County  Courts  Act 
The  129th  section  of  the  .9  &  10  Vict  c.  95,  says,  that,  if 
in  an  action  in  a  superior  Court  the  plaintiff  shall  re- 
cover no  more  than  202.  in  contract^  and  62.  in  tort,  he 
"  akaU  havejvdgmmU  to  recover  such  av/m  only,  and  no 
costs;*'  and  the  same  language  is  used  in  the  11th  section 
of  the  13  &  14  Yict  a  61.  Those  are  general  enactmenta 
This  is  an  action  in  a  superior  Courts  in  which  the  plaintiff 
bas  recovered  less  than  20!.;  and  therefore,  unless  the 
above  enactments  have  been  altered,  he  is  clearly  not  enti- 
tled to  coeta  But,  it  is  said,  that  the  plaintiff  is  entitled  by 
reason  of  the  4th  section  of  the  15  &  16  Yict  c.  54,  which 
say%  that,  "  if  th^  plaintiff  shall  make  it  appear  to  the  satis- 
bction  of  the  Court  in  which  such  action  was  brought^  orto 
the  satisfiaction  of  a  Judge  at  Chambers^  upon  summons, 
that  such  action  was  brought  for  a  cause  in  which  concur- 
rrait  jurisdiction  is  given  td  the  superior  Courts  by  the 
128th  section  of  the  9  &  10  Yict  c.  95,  or  for  which  no 
plaint  could  have  been  entered  ia  any  such  county  courts; 
or  that  such  action  was  removed  from  a  county  court  by 
certiorari ;  or  that  there  was  sufficient  reason  for  bringing 
such  action  in  the  Court  in  which  such  action  was  brought, 
then  and  in  any  of  such  cases  the  Court  in  which  such  ac- 
tion is  brought,  or  the  Judge  at  Chambers,  shall  thereupon, 
by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his 
costs^''  &a  Does  this  case  taH  within  any  part  of  that  sec- 
tion?   The  128th  section  of  the  9  &  10  Yict  a  95,  enacts. 
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1855.        that,  in  certain  specified  cases,  actions  "  may  be  brought 

Taylor       and  determined  in  any  such  superior  Courts  at  the  election 

Cbowland     ^^  *'^®  party  suing  or  proceeding,  as  if  that  Act  had  not  been 

OasandCokb  passed.     One  of  these  cases  is,  "where  the  plaintiff  dwells 

more  than  twenty  miles  from  the  defendant^'  Then,  do 
these  defendants  dwell  more  than  twenty  miles  fix>m  the 
plaintiff?  I  agree  with  the  Lord  Chief  Baron,  and  my 
Brother  Parke,  that  "  dwells  "  must  be  taken  to  be  the  place 
where  the  corporation  carries  on  its  business;  if  not,  the 
case  is  altogether  out  of  the  statuta  The  next  is,  ^  where 
the  cause  of  action  did  not  arise  wholly  or  in  some  material 
part  within  the  jurisdiction  of  the  court  within  which  the 
defendant  dwells  or  carries  on  his  business  at  the  time  of 
action  brought^  Here  it  did  arise  within  that  district 
Therefore,  this  is  not  a  cause  of  action  in  which  concurrent 
jurisdiction  is  given  to  the  superior  Ciourts  by  the  128th 
section.  Then,  is  it  a  case  in  which  the  plaintiff  is  entitled 
to  relief  under  the  4th  section  of  the  15  &  16  Vict  c.  54, 
which  enables  the  Court  to  give  costs,  if  they  are  satisfied 
that  there  was  sufficient  reason  for  bringing  the  action  in 
the  superior  Court?  That  seems  to  me  the  strongest  ground 
for  making  the  application;  but,  then,  I  agree  that  we  can- 
not go  into  a  speculation,  whether  the  company  have  effects 
to  satisfy  the  plaintiff's  judgment:  it  was  the  duty  of  the 
plaintiff  to  shew  that  they  have  not;  and  as  he  has  not 
done  so,  there  is  no  reason  to  suppose  that  he  could  not 
have  obtained  satisfieu^ion  of  his  judgment  fix>m  the  effects 
of  the  company;  and,  consequently,  no  reason  is  shewn  for 
bringing  the  action  in  this  Court 

Rule  discharged. 
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1856. 


Lea  v.  Rossl  ApHiiQ. 

IN  this  case  judgment  was  signed  against  the  defendant  The  Court  or 
on  the  21st  of  December,  1855,  and  a  writ  of  fieri  facias  jurisdlotion  to 
issued,  directed  to  the  Sheriff  of  Middlesex,  who,  on  the  "i^e^oK" 
22nd  and  23rd,  made  several  ineffectual  attempts  to  levy  <>»  ^^  *ppli- 

cation  of  a 

on  the  defendant's  gooda  Before  the  judgment,  the  de-  sheriff  t^/eiMi- 
fendant  had  assigned  his  goods  by  bill  of  sale  to  one  Wood,  J^da,  though 
as  a  security  for  200Z.,  and  Wood  claimed  them  under  that  ^/°"  •^^ 

•'  '  ^  ^  seizure;  but 

assignment.     In  January,  1855,  the  defendant  petitioned  Buchjuriadic- 
the  Insolvent  Debtors  Court,  and  the  usual  order  was  made  rarely  ezer- 
vesting  his  estate  and  effects  in  the  provisional  assignee  of  ^^"^ 
that  Court,  who  thereupon  took  possession  of  the  goods  for 
the  benefit  of  the  creditors.     The  sheriff  then  obtained  an 
interpleader  sunmions,  upon  which  Wood  did  not  appear; 
and  Platty  B.,  before  whom  the  summons  was  heard,  made 
an  order  barring  Wood's  claim  and  that  of  the  provisional 
assignee,  ajxd  directing  the  sheriff  to  proceed  with  the  exe- 
cution. 


H,  BuUar  now  moved,  on  behalf  of  the  provisional  as- 
signee, to  rescind  the  order  of  PlaM,  B. — The  Court  or  a 
Judge  has  no  jurisdiction  to  make  an  interpleader  order 
under  the  1  &  2  Will.  4,  c.  58,  s.  6,  unless  the  sheriff  has 
actually  seized  the  goods  of  the  judgment  debtor.  [Parke^ 
B. — ^The  words  of  the  section  are,  "when  any  such  claim 
shall  be  made  to  any  goods  or  chattels  taken  or  irUended 
to  be  taken  in  execution."]  That  must  be  read  in  connec- 
tion with  the  1st  section,  by  which  it  must  appear,  that 
the  applicant  "  is  ready  to  bring  into  Comrt  or  to  pay  or 
dispose  of  the  subject-matter  of  the  action  in  such  manner 
as  the  Court  (or  a  Judge  thereof)  may  order  or  direct." 
That  shews  the  intention  of  the  legislature,  that  the  sherifi 
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1866.  should  not  obtain  relief  unless  he  had  a  disposing  power 
'  over  the  goods.  HoUon  v.  OuTUrip  (a)  decided,  that  the 
sheriff  is  not  entitled  to  relief  where,  having  gone  to  the 
premises  of  the  defendant  to  levy  under  a  fi.  £el,  he  has 
withdrawn  without  seizing  the  defendant's  goods  on  notice 
of  an  adverse  daim.  Alderaon,  B.,  there  says: — ^^ There  is 
no  instance  of  an  interpleader  where  the  sheriff  had  not 
possession  of  the  goods,  and  was  therefore  unable  to  deliver 
them  to  one  party  or  the  other."  [Parke,  B. — In  that 
case,  as  observed  by  Lord  Abmger,  the  sheriff  did  not  come 
to  the  Court  intending  to  take  the  goods,  for  he  abandoned . 
them.]  In  Anderson  v.  CaJUowayQi)  Lord  Lyndhurst, 
C.  B.,  says: — "  The  object  of  the  Act  of  Parliament  was  to 
afford  reUef  to  the  sheriff  where  two  parties  were  churning 
the  property,  and  he  had  either  the  goods  or  the  money  in 
his  possession;  not  to  a  case  where  he  had  paid  over  the 
money  to  one  of  the  partiea''  Brains  v.  Hunt  (c)  decided, 
that  the  sheriff  is  not  entitled  to  relief  where  he  has  deli- 
vered up  any  part  of  the  goods  to  the  claimant  [Piatt, 
B. — In  those  cases  the  sheriff  had  seized  the  goods.]  In 
Scott  V.  Lewis  (d).  Lord  Abin^er,  C.  B.,  says: — "  I  think 
the  Act  implies  that  the  goods  or  money  must  be  in  the 
hands  of  the  sheriff  at  the  time  of  his  application  to  the 
CJourt"  [Parke,  B. — ^That  must  be  understood  with  refer- 
ence to  the  facts  of  the  case:  it  means,  that,  if  the  sheriff 
has  seized  the  goods,  they  or  their  proceeds  must  be  in  his 
hands  at  the  time  he  applies  for  the  intisrpleader  order;  and 
that  if  he  does  not  choose  to  retain  them,  he  has  no  right  to 
apply.]  In  2  Chit.  Arch.  1222^  it  is  stated,  that  the  she- 
riff must  have  possession  of  the  goods. 

Parke,  B. — It  is  perfectly  clear,  that,  in  this  case,  my 
Brother  PlaM  had  jurisdiction  to  make  the  order.     The 


(a)  3  M.  &  W.  145.  (c)  2  C.  &  M.  418. 

(b)  1  C.  &  M.  182.  (cO  2  Cr.  M.  &  R  289. 
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statute,  in  expresB  terms,  says,  that  the  sherifiP  may  apply  1855. 
for  relief  where  the  goods  are  taken  or  intended  to  be  taken 
in  execution.  In  all  the  cases  cited,  the  sheriff  had  either 
withdrawn  or  given  up  the  gooda  There  is  no  doubt  about 
the  jurisdiction,  though,  probably,  it  will  be  very  rarely  ex- 
enased. 

Martin,  B. — It  may  be  that  the  property  is  of  such  a 
nature  that  it  might  be  injured  by  seizure;  in  which  case 
the  sheriff  would  be  right  in  applying  for  the  order  before 
seizure.  I  do  not  think  that,  in  all  cases,  a  Judge  would 
interfere  if  the  sheriff  had  not  seized,  but  oases  might  arise 
in  which  great  injustice  would  be  done  if  he  did  not 

Bule  refused. 


Yates  and  Others  v.  DuKffTEa 


April  26. 


1  HE  declaration  stated,  that  the  plaintiflGs  were  possessed  The  plaintiff, 
of  a  messuage  and  premises  for  the  residue  of  a  term  of  ^'^eaiw*^** 
nine  years,  created  by  a  lease,  in  and  by  which  the  lessees  ^^oh  con- 

,  ,  tained  a  oo- 

covenanted  for  themselves  and  their  assigns  well  and  sub-  Tenant  to  re- 
stantially  to  repair  the  messuage  and  premises  during  the  ^'p^miBeB 
term,  and  which  lease  had  legally  come  to  and  vested  in  to  the  defend- 

*  o      "^  ant,  upon  the 

the  plaintififs  by  assignment,  and  they  then  were  and  still  terms,  that  he 
are  assignees  of  the  same;  of  all  which  premises  the  defend-  tain  them  in 
ant  had  notice ;  and  thereupon  the  plaintiffs  demised  to  the  ^J^^  ^^y 

would  be  when 
repaired  by 
bun."  Shortly  after  the  defendant  took  posaeasion,  the  premiaee,  which  were  old  and  dila- 
pidated, were  destroyed  by  fire.  The  jury  found  that  the  cost  of  rebuilding  them  would  be 
16351.,  but  that  they  would  be  more  valuable  by  600L: — IfM,  that  the  defendant  was  only 
boond  to  put  the  premises  in  the  same  state  they  would  have  been  if  he  had  repaired 
them  before  the  fixe,  and  consequently  he  waa  liable  to  pay  as  damages  1085t  only. 
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1855.  defendant^  and  the  defendant  became  tenant  to  the  plain- 
tifis  of  the  said  messuage  and  premises,  upon  certain  terms 
contained  in  certain  letters  written  and  deUvered  by  the 
defendant  to  the  plaintiff,  and  by  the  plaintiffi  to  the  de- 
fendant— The  declaration  then  set  out  the  following  letter 
from  the  defendant  to  the  plaintiffs :  — ''  48,  Upper  Thames 
Street,  London,  12th  December,  1853. — ^Messrs.  Tates  & 
Ca — Gentlemen, — I  hereby  engage  to  become  your  tenant 
of  the  warehouse  and  small  dwellinghouse,  No.  200,  Upper 
Thames  Street  and  Bread  Street  Hill,  for  the  period  of 
fifteen  months  from  this  date,  and  to  pay  you  the  annual 
rental  of  1102.  quarterly,  the  first  quarter  to  become  due  on 
the  25th  March,  1854,  and  the  last,  10th  March,  1855,  on 
which  date  I  promise  to  give  up  possession  to  you;  and  frir- 
ther,  to  pay  insurance  on  the  premises  and  all  rates  and 
taxes  from  Christmas  next  In  making  this  tender,  I  b^ 
you  distinctly  to  understand,  that,  at  the  expiration  of  your 
term  of  lease  with  the  parish  of  St  Giles  without  Cripple- 
gate,  I  am  to  be  held  harmless  by  you  from  any  claim  they 
may  make  for  dilapidations  made  by  you  up  to  the  present 
time;  but  I  agree  to  maintain  the  premises  in  as  good  state 
as  they  will  be  when  the  agreed  repairs  by  me  are  dona'' — 
The  declaration  then  set  out  a  letter  irom  the  plaintiflfs  to 
the  defendant  accepting  those  terms,  and  averred  that  the 
defendant  had  become  tenant  to  the  plaintifib  on  those 
terms,  and  that  the  plainti£&  had  done  all  things  necessary, 
&c.  to  entitle  the  plainti£&  to  have  the  messuage  and  pre- 
mises kept  and  maintained  in  such  repair  as  the  defendant 
had  agreed  to  keep  the  sama — Breach:  non-repair. 

Pleas : — First,  that  the  defendant  did  not  become  tenant, 
modo  et  forma:  Secondly,  that  the  defendant  did  repair: — 
Upon  which,  issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  plaintiffs 
were  assignees,  for  the  residue  of  a  term  of  nine  years,  of  a 
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lease  of  a  warehouae  and  dwelling-house  in  Upper  Thamee        1655. 

Street    The  lease  contained  the  usual  covenant  on  the  part 

of  the  lessees  to  keep  the  premises  in  repair  during  the 

term.    The  plaintiffs  let  the  premises  to  the  defendant  on 

the  terms  contained  in  the  letter  of  the  12th  of  December, 

1853,  set  out  in  the  declaration.     Shortly  after  the  tenancy 

commenced,  the  premises  were  accidentally  destroyed  by  fire. 

At  the  time  the  defendant  took  the  premises,  they  were  old 

and  dilapidated ;  and  it  appeared  in  evidence  that  the  cost  of 

rebuilding  them  would  be  1635Z.,  but  that,  when  rebuilt, 

ihej  would  be  more  valuable  by  6002.  than  if  they  had 

been  repaired  before  the  fire.    An  expense  of  84:2.  had  been 

incnrred  in  putting  up  a  hoarding.  Sec  by  order  of  the 

district  surveyor.     The  defendant  had  insured  ihe  premises 

forlOOOi. 

The  learned  Judge  left  it  to  the  jury  to  say,  first, 
what  would  be  the  cost  of  restoring  the  premises  to  the 
state  in  which  the  defendant  imdertook  to  place  them; 
and  secondly,  what  was  the  plaintifis'  loss  from  the  destruc- 
tion of  the  premises.  The  jury  found  that  it  would  cost 
16352.  to  rebuild  the  premises,  but  that  6002.  ought  to  be 
deducted  if  the  defendant  was  bound  to  make  good  the 
plamtifb'  loss  only,  since  the  restoration  would  give  them 
new  premises  for  old  A  verdict  was  accordingly  entered  for 
the  plaintifis,  with  17192.  damages  (the  16352.  and  842.);  and 
leave  was  reserved  to  the  defendant  to  move  to  reduce  the 
damages  by  10002.,  the  amount  of  the  insurance,  and  the 
6002. 

Brwrnwdl,  in  last  Hilary  Term,  obtained  a  rule  nisi  ac- 
cordingly ;  against  which 

Phipson  now  shewed  cause. — ^The  only  question  is,  whe- 
ther the  plaintiffi  are  entitled  to  recover,  as  damages,  the 
amount  which  it  would  cost  to  rebuild  the  premises,  or 
whether  the  defendant  has  a  right  to  deduct  6002.,  the  in- 
creased value  of  the  premises  when  rebuilt.     [MartiUy  B. — 

VOL.  XI.  C  EXCH. 
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1855.  The  defendant  is  liable  for  the  amount  of  the  repairs,  and  for 
Yates  *'^®  value  of  the  premises  in  the  state  in  which  they  were  at 
the  time  they  were  destroyed.]  The  defendant  undertook 
to  put  the  premises  in  repair,  and  therefore  the  measure  of 
damages  is  the  cost  of  their  restoration.  It  is  immaterial, 
that  they  cannot  be  restored  without  being  made  more 
valuable;  in  the  ordinazy  case  of  dilapidation,  it  is  difficult 
to  repair  the  premises  without  making  them  in  some  mea- 
sure better.  [Parke,  B. — In  The  Duke  ofNetvcasUe  v.  The 
Hy/ndred  of  Broxtowe  (a),  it  was  held,  that,  in  assessing 
compensation  for  the  demolition  of  a  dwelling-house  under 
the  7  &  8  Geo.  4,  a  31,  the  juiy  ought  to  considerwhat  sum 
will  be  necessary  to  repair  the  injury  and  replace  the  house 
in  the  state  in  which  it  was  at  the  time  when  the  outrage 
was  committed,  and  not  whether  the  plaintiff  was  likely  to 
make  it  his  residence,  or  whether  it  was  suitable  for  such 
residence.  And  in  Vivian  v.  Champion  (b),  Lord  Holt, 
C.  J.,  says,  "  If  the  premises  were  out  of  repair  in  the  an- 
cestor's time,  yet  if  the  lessee  suffers  them  to  continue  out 
of  repair  in  the  time  of  the  heir,  that  is  a  damage  to  the 
heir;  and  he  shall  have  an  action.  And,  in  these  actions, 
there  ought  to  be  very  good  damages;  and  it  has  been 
always  practised  so  before  me,  and  everybody  else,  that  I 
ever  knew.  We  always  inquire  in  these  cases,  what  it  will 
cost  to  put  the  premises  in  repair,  and  give  so  much 
damages;  and  the  plaintiff  ought,  in  justice,  to  apply  the 
damages  to  the  repair  of  the  premises."  Here  the  defend- 
ant is  only  bound  to  put  the  premises  in  the  same  state  as 
they  would  have  been,  if  he  had  repaired  them  at  the  time 
he  took  them.]  It  is  impossible  to  restore  them  without 
making  them  better;  and  the  defendant,  who  is  a  wrong- 
doer, is  responsible  for  all  the  consequences  of  his  defsiult 

WiUea  appeared  in  support  of  the  rule;  but  was  not 
called  upon  to  argue. 

(a)  4  R  &  Ad.  273.  (6)  2  Ld.  Baym.  1125. 
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Per  Cubiam  (a). — ^The  rule  must  be  absolute  to  reduce         1850. 
the  damages,  by  deducting  from  the  amount  for  which  the 
verdict  was  entered  the  600Z.  and  lOOOZ.     The  verdict  will 
therefore  stand  for  1 192. 

Bule  absolute  accordingly, 
(a)  PoOoek,  C.  K,  Parke^  B.,  Aldenon,  EL,  and  Martin,  B. 


Basnett;  an  Infant^  by  J.  Barnett  his  next  Friend,  v.       April  21. 

The  Eabl  of  Guildford. 

1 RESPASS  for  breaking  and  entering  certain  land  of  the  The  eustom- 
plamtiff  at  Great  Easton,  in  the  coimty  of  Leicester,  and  ^yhoid^tene- 
taking  the  grass  and  crops  growing  thereon  &c.,  and  expel-  JJSitSn  tow- 
ling  the  plaintiff  from  the  possession  thereof  for  a  long  time,  pa«  without 
during  all  which  he  was  prevented  from  taking  the  issues  after  entiy 
Md  profits  thereof  STn  bJdTta 
Pleas: — ^First^  that  the  land  in  which  &c.,  was  the  close,  ^^  •<'*»**^ .   , 

.        .  title,  as  agaiDBt 

soil,  and  freehold  of  the  said  Earl;  wherefore  he  in  his  own  a  wrongdoer, 

rights  at  the  several  times  when  &c.,  committed  therein  the  maintak^ 

supposed  trespassea — Secondly,  not  guilty. — Thirdly,  that  J^^J|J^ 

the  said  land  and  other  matters  were  not  the  plaintiff's,  as  committed 

,,        ,  prior  to  hifl 

allied.  entry. 

Replication  to  first  plea:— That  the  said  land,  from  time  thft^^^^if  ^* 

immemorial,  hath  been  and  still  is  copyhold,  parcel  of  the  ^J»  ^  *^ 

nuuMv  of  Great  Easton,  in  the  county  of  Leicester,  and  a  ministrator 

CQ8t(Hnary  tenement  of  that  manor,  demised  and  demiseable  the  death  of 

by  copy  of  court  roll  of  the  manor,  by  the  lord  of  the  manor,  ^* j^^J^' 

or  by  his  steward  of  the  court  of  the  manor  for  the  time  We  him  to  re- 
cover for  m- 
juiy  to  per- 
sonal chattels  prior  to  the  grant  of  adminiatration,  applies  also  to  leasehold  property,  but 
in  that  cue  he  most  first  enter. 

c2 


20 


EXCHEQUER  REPORTS. 


1855. 
Babnbtt 

V, 

Earl  of 
guildfobd. 


being,  to  any  person  or  persons  willing  to  take  the  same 
in  fee  simple,  or  otherwise,  at  the  will  of  the  lord  of  the 
manor,  SM^cording  to  the  custom  of  the  manor;  and  that 
the  said  Earl  was,  before  and  at  the  said  times  when  &c., 
the  lord  of  the  manor;  and  that  the  said  land  was  his  close, 
soil,  and  freehold  as  such  lord:  and  that,  long  before  the 
said  times  when  &a,  the  said  Earl  then  being  lord  of  the 
manor,  at  his  court  baron,  holden  in  and  for  the  manor, 
before  his  steward  of  the  manor  for  the  time  being,  by  copy 
of  the  court  roll  of  the  manor,  granted  to  Elizabeth  Mug- 
gleton  the  said  land  in  which  &a :  To  hold  to  her,  her 
heirs  and  assigns,  for  ever,  by  copy  of  the  court  roll  of  the 
manor,  at  the  will  of  the  lord  of  the  manor,  according  to 
the  custom  of  the  manor:  By  virtue  of  which  grant»  the 
said  Elizabeth  afterwards,  and  before  the  said  times  when 
&a,  entered  into  the  said  land  in  which  &c.,  and  became 
and  was  seised  thereof  in  her  demesne  as  of  fee,  at  the  will 
of  the  lord  of  the  manor,  according  to  the  custom  of  the 
manor,  and  continued  so  thereof  seised  until  she  afterwards, 
and  before  any  of  the  said  times  when  &c.,  having  married 
Joseph  Bamett,  died  so  seised  thereof,  leaving  the  plaintiff, 
her  eldest  son  and  customary  heir,  an  infant,  her  surviving ; 
and  upon  the  death  of  the  said  Elizabeth,  the  plaintiff,  by 
the  custom  of  the  manor,  became  and  was  seised  in  his  de- 
mesne, as  of  fee,  of  the  said  land  in  which  &c.,  at  the  will 
of  the  lord  of  the  manor,  according  to  the  custom  of  the 
manor.  And  the  plaintiff  afterwards^  and  before  any  of  the 
said  times  when  &a,  duly  appeared  at  a  court  baron  of 
the  said  Earl,  then  being  lord  of  the  manor,  held  in  and 
for  the  manor  before  his  then  steward  of  the  manor,  accord- 
ing to  the  custom  of  the  manor,  and  then  duly  requested 
the  said  Earl,  by  his  said  steward,  to  admit  him  tenant  of 
the  said  land  in  which  &a,  and  then  duly  made  good  his 
claim  to  be  admitted  tenant  thereof,  and  was  then  ready 
and  willing  and  offered  to  pay  to  the  said  steward  the  pro- 
per and  customary  fines  and  fees  payable  on  such  admis- 
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sion,  of  all  which  the  said  Earl  and  his  steward  then  had 
due  notice;  but  the  said  Earl,  so  being  lord  of  the  manor, 
by  his  said  steward  in  that  behalf,  then  wholly  and  abso- 
lutely refused  to  admit  the  plaintiff  as  tenant  of  the  said 
land  Whereupon  the  plaintiff  entered  the  said  land  in 
which  &c.,  as  he  lawfully  might  for  the  cause  aforesaid,  and 
became  and  was  seised  and  possessed  thereof  in  his  de- 
mesne as  of  fee  at  the  will  of  the  lord  of  the  manor,  accord- 
ing to  the  custom  of  the  manor,  and  continued  so  thereof 
seised  and  possessed  imtil  and  at  the  said  times  when,  &c. 
And  the  said  Earl,  after  the  said  refusal  and  after  the 
plaintiff  had  so  become  and  whilst  he  was  so  seised  and  pos- 
sessed thereof  as  aforesaid,  and  of  his  own  wrong,  conmiitted 
the  trespasses  oomplaiaed  of 

The  plaintiff  joined  issue  on  the  other  pleas. 

Rejoinder  to  replication  to  first  plea. — ^That  the  defend- 
ant was  lord  of  the  manor  imtil  and  at  the  said  times  when 
&a,  and  that  the  plaintiff  was  not  ready  and  willing  and  did 
not  offer  to  pay  to  the  said  steward  the  proper  and  custom- 
ary fines  and  fees  payable  on  such  admission  as  alleged. — 
Upon  which  issue  was  joined 

At  the  trial,  before  Maude,  J.,  at  the  Leicestershire  Sum- 
mer Assizes^  1854*,  the  following  fiicts  appeared : — The  plain- 
tiff was  the  only  son  and  customary  heir  of  Elizabeth  Mug- 
gleton,  who  at  the  time  of  her  marriage  with  Joseph  Bamett, 
the  plaintiff's  father,  was  seised  in  fee  of  the  land  in  ques- 
tion, which  was  copyhold  of  the  manor  of  Great  Easton  in 
Leicestershire.  The  defendant  was  lord  of  that  manor. 
The  plaintiff's  mother  died  in  December,  1838,  so  seised  of 
the  land  in  question,  the  plaintiff  being  then  an  in£a.nt  of 
the  age  of  two  years.  On  her  death  (there  being  no  ten- 
ancy by  the  curtesy  in  the  manor),  the  plaintiff  became 
entitled  as  her  heir,  and  his  father  entered  upon  the  land 
on  Ins  behalf,  and  continued  to  hold  it  imtil  the  defendant 
seized  quousqua  In  January,  1852,  the  defendant  brought 
an  action   of  ejectment,   which  was  undefended,   and  in 
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March,  1852,  the  sheriff  executed  a  writ  of  possesdoiL  The 
defendant  then  let  the  land  to  one  Rhode&  In  October^ 
1852,  the  plaintiff's  father  attended  a  manor  court  and  de- 
manded the  admission  of  his  son,  and  at  the  same  time 
tendered  the  amount  of  the  fine  and  fees;  but  the  stew- 
ard refused  to  admit  him  unless  the  costs  of  the  ej0ct- 
ment  were  also  paid.  An  action  was  afterwards  brought 
for  these  costs,  and  they  were  paid  into  court  In 
July,  1853,  the  plaintiff's  father  paid  the  fine  and  fees  and 
demanded  from  Ehodes,  the  tenant,  possession  of  the  land, 
which  was  refused.  In  the  following  Novemba:  he  was  ad- 
mitted as  guardian  of  the  plaintiff,  and  entered  into  posses- 
sioa  Rhodes,  during  his  occupation,  had  done  great  in- 
jury to  the  land. 

Under  these  circumstances,  it  was  submitted  on  behalf 
of  the  defendant,  that  the  plaintiff  had  not  at  any  time,  as 
against  the  lord,  such  a  possession  as  to  enable  him  to 
maintain  trespass.  On  behalf  of  the  defendant  it  was 
contended,  that  the  tender  and  refusal  of  the  fine  and  fees 
rendered  the  subsequent  possession  of  the  lord  unlawful. 
The  learned  Judge  wcub  of  opinion,  that  the  pkkintiff  was 
entitled  to  recover  in  respect  of  the  wrongful  occupation  by 
the  lord  between  the  periods  of  July  and  November;  but 
his  Lordship  left  it  to  the  jury  to  say  whether,  in  point  of 
fact,  there  had  been  an  entry  prior  to  the  admittance,  and 
the  jury  found  in  the  negative.  The  Verdict  was  then  en- 
tered for  the  plaintiff,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 


Macaulay,  in  the  following  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  defendant  on  the  issue  joined  on 
the  third  plea,  on  the  ground  that,  under  the  above  circum- 
stances, trespass  was  not  maintainable  (a) ;  against  which 


(a)    During:  the  progress  of     By  leave  of  a  Jndge,  a  sngges- 
the  suit,  the  plainti£f  had  died,      tion  was  entered  on  the  record 
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Mdior  and  Hayes  shewed  cause  in  last  Term  (January 
23  and  25). — ^The  plaintiff  is  entitled  to  maintain  this  ac- 
tion. Firsts  his  &ther  having  been  in  possession  until  he 
was  dispossessed  by  the  seizure  of  the  lord  quousque»  when 
the  fine  was  tendered,  and  the  steward  refused  to  admit  the 
plaintiff  the  poeseasion  reverted  to  him.  A  customary  heir 
is  a  complete  tenant  before  admittance,  and  may,  therefore, 
^ter  and  take  the  profits  and  maintain  trespass  or  eject- 
ment^  without  having  been  admitted,  though  he  is  not  enti- 
tled to  be  sworn  on  the  homage:  1  Scriven  on  Copyholds, 
pi  290, 4th  edit ;  1  Watkins  on  Copyholds,  244.  The  tender 
of  the  fine  and  refusal  by  the  steward  was  equival^it  to 
admittance,  and  rendered  the  subsequent  possession  of  the 
lord  unlawful :  Arnold  v.  Oeorge  (a).  In  1  Scriven  on  Copy- 
holds, p.  290,  4th  edit,  it  is  said,  "  It  would  seem  that  a 
customary  heir,  who  is  refiised  admittance^  will  be  ter-tenant 
agamst  the  lord,  though  the  lord  lose  his  fine:  Austin  v. 
Osbom  (6).  So,  also,  will  the  widow  of  a  copyholder,  where 
admittance  to  fireebench  is  requisite  by  the  custom,  and  she 
has  challenged  her  right  to  admittance :  Jurden  v.  Stone  (c). 
In  Doe  d  BurreU  v.  BeUa/niy(<I),  a  customary  heir,  who 
had  been  refused  admittance,  recovered  in  ejectment  against 
the  lord,  who  had  seized  quousque.  [Pdrke,  B. — No  doubt 
the  tender  and  refusal  put  an  end  to  the  lord's  possession, 
but  did  it  put  the  heir  into  actual  or  constructive  posses^ 


1865. 


BASNfllT 

9. 

Eablov 
Quuj>ro&D. 


nnder  the  137th  section  of  "  The 
Common  Law  Procedure  Act." 
Hie  attofnies,  however,  not  be- 
ing aware  of  his  death,  had  de- 
liTered  their  pleadings  as  if  he 
were  aliye,  and  issue  was  joined 
before  the  suggestion  was  entered. 
The  defendant  traversed  the  sug- 
gestion, and  objected  at  the  trial, 
that  it  appeared  by  the  record 
that  the  suit  had  abated,  where- 
upon the  learned  Judge  amend- 
ed Uie  suggestion  by  altering  its 


date.  The  rule  nisi  was  also  to 
strike  out  the  amendments,  but 
the  Court  said,  that  the  rule  of 
Court,  which  required  pleadings 
to  be  dated  the  day  on  which 
they  were  delivered,  did  not  ap- 
ply to  a  suggestion,  which  was  a 
mere  entiy  on  the  record. 

{a)  Yelv.  16. 

{b)  Comyn.  246. 

(c)  Hutt  18. 

Id)  2  M.  &  Sel.  87. 
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sion,  80  as  to  enable  him  to  maintain  trespass?  Martin,  B. 
— On  the  termination  of  a  lease,  the  landlord  cannot  main- 
tain trespass  before  entry.]  This  is  not  the  case  of  a  tenant 
holding  over  after  the  expiration  of  his  term,  but  that  of  a 
person  retaining  possession  by  an  abuse  of  the  authority 
given  him  by  law,  whereby  he  became  a  trespasser  ab  initio : 
The  Six  Carpenters*  case  (a).  In  Bvicher  v.  Butcher  (6), 
Lord  Tenterden,  C.  J.,  says,  "  If  he  who  has  the  right  to 
land  enters  and  takes  possession,  he  may  maintain  trespass.'' 
[Parke,  B. — The  entry  on  the  death  of  the  ancestor  was  done 
away  with  by  the  lord's  seizure  quousque;  and  it  is  dear, 
that  an  heir  at  law  cannot  maintain  trespass  before  entiy.] — 
Secondly,  the  admission  of  the  plaintiff  had  relation  back, 
so  as  to  enable  him  to  maintain  this  action  in  respect  of  the 
prior  trespasses.  There  is  no  precise  authority  in  point; 
but  the  old  doctrine  with  respect  to  disseisin  bears  some 
analogy  to  this  case.  In  Roll  Abr.  "  Trespas  "  (S.),  pL  3, 
4,  5,  it  is  said,  "  Si  home  soit  disseise  il  poet  aver  brief  de 
trespas  pur  le  trespas  fiiit  en  le  disseisin,  sans  reentrie,  car 
il  mesme  fuit  seisie  al  temps  del  disseisin,  que  est  sufficient 
possession  a  maintainor  Taction:  19  Hen.  6.  28  b.  touts 
agree.  Mes  si  home  soit  disseise  il  navera  brief  de  trespas 
pur  ascun  trespas  fait  per  le  disseisor  devant  reentrie,  pur 
ceo  que  donque  le  franktenement  fuit  en  le  disseisor,  et  nemy 
en  le  disseisee :  19  Hen.  6  28  b.  Sic  il  ne  poet  aver  trespaa 
vers  ascim  estranger  pur  ascun  trespas  fait  pur  luy  puis  le 
disseisin,  sans  reentrie,  pur  ceo  que  it  nad  ascun  possession 
al  temps:  19  Hen.  6.  28  b."  Again  in  "Trespas  per  Eelar 
tion  "  (T.),  pL  6,  6,  7,  8,  it  is  said,  «  Si  home  soit  disseise, 
apres  son  reentrie  il  poet  aver  action  de  trespas  vers  le  dis- 
seisor pur  ascun  trespas  fait  per  luy  puis  le  disseisin,  car 
per  son  reentrie  son  possession  est  restore  ab  initio  et  touts 
temps  apres :  19  Hen.  6.  28  b.  Sic  apres  son  reentrie  il  poet 
aver  action  de  trespaa  vers  ascun  estranger  pur  un  trespas 


(a)  8  Hep.  146. 


(6)  7  R  &  C.  399. 
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fait  puis  le  disseiam:  19  Hen.  6.  28  b.     Come  si  B.  disseise         1865. 
A.,  et  C.  disseise  B.,  et  puis  A.  reenter,  il  avera  trespas  vers      b^riixtt 
C.  pur  son  primer  entrie,  car  il  ad  per  cost  reentrie  reduce       ^^^  ^^ 
le  possession  a  luy  ab  initio:  H.  39  £1.  R  R.,  agree  enter    Qvildfobix 
Holcombe  et  Rawlings.    Contra  Co.  11,  Liford,  61.     Issint 
si  im  disseisor  leas  pur  anns  ou  vie  ou  done  en  tayie  ou 
enfeff  al  B.  sur  que  le  disseisee  Reenter,  il  avera  trespas  vers 
le  lessee  pur  son  primer  entrie,  coment  que  il  vient  eins 
per  title,  pur  ceo  que  per  relation  le  disseisee  ad  estre  touts 
temps  seisse  del  terre:  H.  39  El.  R  R  enter  Holcombe  et 
Rawlings  adjudge  sur  demurrer.     Contra  Co.  11,  Lyford 
51;  Contra  13  H.  7. 15  b.,  16.''    Therefore,  in  the  case  of 
disseisin,  although  the  possessory  right  was  divested,  yet^  if 
the  disseisee  entered,  his  entry  had  relation  back  to  his 
actual  title,  so  as  to  enable  him  to  recover  in  respect  of 
treepaaes  committed  before  hi8  entry.     It  may  be  said,  that 
the  case  of  disseisin  does  not  apply  here,  because  a  disseisin 
is  an  ouster  from  the  freehold,  and  here  the  fi^ehold  is  in 
the  lord,  but  the  same  principle  prevails  in  actions  for 
mesne  profits  after  a  recovery  in  ejectment    The  judgment 
in  ejectment  is  an  estoppel,  as  against  the  tenant  in  posses- 
sion, from  the  day  of  the  demise  in  the  declaration:  Doe  d. 
Wright  (a).  Doe  v.  WeUsmom  (6),  WiUcvnaon  v.  Kirhy  (c) ; 
bat,  if  the  plaintiff  seeks  to  recover  for  the  antecedent  pro- 
fits, he  must  prove  his  title  and  the  execution  of  the  writ  of 
possession:  Ruller's  Nisi  Frius,  87  b,  Aslm  v.  Parkin (d) ; 
or  an  actual  entry,  which  is  equivalent  to  it:  OaZva/rt  v. 
HorefaU  (e).    That  can  only  be  on  the  ground  that  the  en- 
try relates  back  to  the  actual  title.     [Martin,  R — In 
Starkie  on  £vidence,  voL  2,  p.  436^  3rd  edit,  it  is  said, ''  It 
seems  to  have  been  considered  to  be  doubtfrd  whether 
the  plaintiff  can  recover  any  profits  anterior  to  the  time 


(a)  10  Ad.  &  R  763.  (d)  2  Burr.  666. 

(6)  2  Exch.  368.  (e)  4  Esp.  167. 

(c)  15  C.  B.  430. 
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of  actual  entry,  or  whether  a  subsequent  entry  will  not 
have  relation  to  the  time  when  the  title  accrued.  As,  how- 
ever, trespass  lies  to  recover  mesne  profits  antecedent  to  the 
demise  fix>m  the  tenant  in  possession  on  his  confession  of 
the  plaintifTs  entry,  it  seems,  upon  the  same  ground,  that 
an  actual  entry  would  have  a  similar  relation.'']  Also,  in 
Adams  on  Ejectment,  p.  342,  4th  edit,  it  is  said,  **  When 
the  plaintiff  seeks  to  recover  the  mesne  profits  accruing 
antecedently  to  the  day  of  the  demise  in  the  declaration  in 
ejectment^  he  must  produce  the  regular  proof  of  his  title  or 
light  to  the  possession  of  the  premises,  and  the  judgment 
in  ejectment  is  not  admissible  in  evidence  for  him.  He 
must  also,  it  appears,  in  such  case  prove  an  entry  upon  the 
lands,  though  some  doubt  seems  to  exist  as  to  what  proof  of 
entry  will  be  sufficient"  [Parke,  B. — It  is  laid  down  by 
Lord  Coke,  that ''  acts,  without  words,  may  make  an  entry, 
but  words,  without  an  act  (viz.  entry  into  the  land,  &c.), 
cannot  make  an  entry:''  Ca  Litt  245.  b.]  As  to  what  act 
amounts  to  an  entry  was  considered  in  Doe  d.  OrijffUk  v. 
Pritchard  (a).  There  is  no  reason  for  proving  possession 
under  the  judgment  in  ejectment  except  that  it  operates 
by  way  of  relation  to  the  actual  titla  So,  in  this  case,  the 
same  relation  ought  to  exist  as  against  a  wrongdoer. 


Mobcaiday  and  Field  in  support  of  the  rule. — ^First^  a 
customary  heir  cannot  maintain  trespass  before  entry  on 
the  land.  Here  there  was  no  sufficient  entry.  To  consti- 
tute an  entry,  there  should  have  been  a  formal  demand  of 
possession  by  the  plaintiff's  £Bkther  on  behalf  of  his  son. 
[Pourke,  R,  referred  to  Plowden,  92,  and  Ca  litt  268.  b.]— 
Secondly,  the  admission  of  the  plaintiff  did  not  relate  back 
to  his  actual  title  sd  as  to  entitle  him  to  maintoMn  trespass 
for  the  intermediate  wrong.  The  doctrine  contended  for 
by  the  other  side  amounts  to  this,  that,  though  the  heir 


(a)  6  B.  &  Ad.  765. 
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made  no  entxy  for  five  years,  he  might  nevertheless  recover 
the  mesne  piofit&     [Parke,  B. — In  Com.  Dig.  "  Trespftss,'' 
(B.  3),  it  is  said,  '^  So  if  the  heir  enters  upon  an  abator,  he 
shall  not  have  trespass  against  him  for  the  wrong  before: 
2  BoL  554,  L  17.     So,  a  disseisee  shall  not  have  trespass 
against  a  disseisor  for  the  continuance  in  possession  before 
his  re-entry,  except  when  his  estate  is  determined  so  that 
he  cannot  re-enter:  2  BoL  550, 1  7;  553,  L  52/^]    The  doc- 
trine with  respect  to  disseisin  affords  no  anal()gy  to  this 
casa    According  to  the  passages  cited  £rom  BoUe's  Abridg- 
ment, a  disseisee  might  maintain  trespass  for  the  act  of 
disseisin,  without  entry,  because  he  was  seised  at  the  time 
of  his  disseisin;  but,  in  order  to  support  an  action  for  the 
mesne  profits^  he  must  enter,  and  then  his  entry  relates 
back  to  his  original  possession.    The  same  doctrine  was 
laid  down  in  Hclcomb  v.  Bawlyns  (a),  where  it  is  said, 
"  By  the  reentry  of  the  disseisee  he  is  remitted  to  his  first 
possession,  and  as  if  he  never  had  been  out  of  possession, 
and  then  all  who  occupied  in  the  meantime,  by  what  title 
soever  they  came  in,  shall  answer  unto  him  for  their  tima'' 
It  is  dear,  however,  firom  Liford'a  case  (b),  that  the  re-entry 
does  not  relate  back  so  as  to  make  persons  who  came  in  by 
lawful  title  from  the  disseisor  trespassers.    There  the  Chief 
Justice  said,  ''  If  one  disseiaes  me,  and  during  the  disHeisin 
he  cuts  down  the  trees,  or  grass,  or  the  com  growing  upon 
the  land,  and  afterwards  I  re-enter,  I  shall  have  an  action  of 
trespass  against  him  vi  et  armis  for  the  trees,  grass,  com, 
&C.;  for,  after  my  r^ress,  the  law,  as  to  the  disseisor  and 
his  servants,  supposes  the  fireehold  always  continued  in  me; 
but  if  my  disseisor  makes  a  feoffinent  in  fee,  gift  in  tail, 
lease  for  life  or  years,  &c.,  and  afterwards  I  reenter,  I  shall 
not  have  trespass  vi  et  armis  against  those  who  came  in  by 
title;  for  this  fiction  of  the  law,  that  the  freehold  always 
oontmued  in  me,  shall  not  have  relation  to  make  him,  who 


1806. 
Bakmrt 

9 

Eablop 

QuUiDfOBIK 


(a)  Oo.  Eliz.  540. 


{b)  11  Bep.46a,  51a. 


28 


EXCHEQUER  REPOUTS. 


V, 

Earl  of 
GuiLDroBD. 


comes  in  by  title,  a  wrongdoer  vi  et  armis,  for  in  fictione 
juris  semper  asquitas  existit;  but,  in  such  case,  I  shall  re- 
cover all  the  mesne  profits  against  my  disseisor/'    Again, 
in  Moore  v.  Husaey  (a)  it  is  said,  "  At  the  conmion  law,  and 
before  the  Statute  of  Gloucester,  cap.  1,  if  A.  were  disseised 
by  B.  and  B.  iofeoflfed  C,  or  were  disseised  by  him,  A.  had 
no  remedy  for  damages  against  the  feoflfee  or  disseisor  of 
his  disseisor,  but  was  to  bring  his  assize  against  B.,  which 
was  the  immediate  disseisor;  and  therein  he  was  to  recover 
the  mesne  profits  by  way  of  damage,  not  only  for  his  own 
time  but  also  for  the  profit  received  by  the  feoffee  or  second 
disseisor.     And  likewise,  if  A.  the  first  disseisee  had  re- 
entered, whereby  he  had  lost  his  assize,  he  mighty  by  an 
action  of  trespass  vi  et  armis,  brought  against  his  disseisor, 
recover  the  mesne  profits  for  all  the  mesne  possessions; 
but  neither  at  the  common  law  nor  now  can  he  recover 
upon  his  re-entry  damages  against  the  feoffee,  lessee,  or  se- 
cond disseisor,  by  action  of  trespass  vi  et  armis,  for  that  fits 
not  his  cajse  as  to  them  who  did  no  immediate  trespass.^ 
Therefore,  assumirig  that  the  doctrine  as  to  disseisin  ap- 
plies to  tliis  case,  the  admission  of  the  plaintiff  would  not 
make  the  lord  a  trespasser  by  relation,  for  he  was  in  lawful 
possession  imder  the  judgment  in  ejectment     But  the  case 
of  Litchfield  v.  Ready  (b)  is  an  express  authority,  that  the 
doctrine  of  relation  applies  only  as  between  disseisor  and 
disseisee.    The  foundation  of  the  doctrine  is,  that^  after  the 
entry,  the  law,  by  a  kind  of  jus  postliminii,  supposes  the 
freehold  to  have  all  along  continued  in  the  disseisee:  1 
Chitt.  Plead  198,  7th  ed.    This  case  is  more  analogous  to 
that  of  a  fina    An  actual  entry  is  necessary  to  avoid  a  fine, 
and  the  party  so  avoiding  it  cannot  lay  his  demise  in  an 
ejectment^  or  recover  the  mesne  profits  that  accrued  be- 
fore such  entry :   Lee  Compere  v.  Hicha  (c).    The  passage 
referred  to  in  Buller's  Nisi  Prius,  87  b.,  is  no  authority  for 
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a  relation  in  this  case.  It  only  amounts  to  this,  that,  in  an 
action  for  mesne  profits  against  the  tenant  in  possession, 
the  judgment  in  ejectment  is  conclusive  evidence  of  title  at 
the  date  of  the  demise  in  the  declaration;  but  that,  in  order 
to  recover  the  profits  for  an  antecedent  period,  the  plain- 
tiff must  prove  his  title  at  that  time.  Here  the  plaintiff 
did  not  enter  at  the  time  his  title  accrued,  and  there  is  no 
authority  for  the  position  that  his  subsequent  admittance 
related  back  so  as  to  make  the  lord,  who  was  in  lawful 
possession^  a  trespasser. 

Cur.  adv.  vult 
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The  judgment  of  the  Court  was  now  delivered  by 


Parke,  B. — ^The  question  in  this  case  arises  upon  a  mo- 
tion for  a  new  trial,  upon  some  points  reserved,  in  an  action 
of  trespass  brought  against  the  lord  of  the  manor  by  an  in- 
fent  heir  of  a  copyholder,  and  tried  before  my  Brother 
Mavle  at  the  Summer  Assizes  at  Leicester.  The  only 
remaining  point  undisposed  of  by  the  Court,  when  the  case 
was  heard  during  last  Term,  is,  whether  the  infant  copy- 
holder, who  had  been  admitted  by  the  lord  to  his  copyhold, 
and  by  his  f&ther  and  guardian  had  actually  entered  into 
possession  in  November,  1853,  could  maintain  an  action  of 
trespass  for  the  wrongful  occupation  by  the  lord  of  the  land 
for  a  prior  period  of  three  months,  ending  in  November. 
As  the  heir  at  law  cannot  maintain  trespass  without  entry, 
the  simple  question  is,  whether,  after  entry,  his  right  of 
possession  rdatea  back  so  as  to  support  an  action  against 
a  wrongdoer  for  a  trespass  committed  at  an  antecedent 
time. 

Most  of  the  authorities  upon  the  question  were  brought 
before  us  by  the  learned  counsel  on  both  sides,  and  the  re- 
sult is,  that  the  point  is  left  in  some  degree  of  uncertainty, 
it  never  having  been  actually  decided.  In  Buller's  Nisi 
Prius,  p.  87  b,  it  is  stated  to  be  doubtful  wheth^  the  actual 
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entry  (which  is  on  all  hands  admitted  to  be  necessary  to 
give  a  right  of  action  to  a  person  who  has.  not  been  in 
actual  possession  of  land),  will  enable  him  to  recover  not 
only  for  trespasses  subsequent  to  the  entry,  but  also  by 
relation,  for  those  which  have  been  committed  since  the 
title  accrued.  The  same  prevailing  doubt  has  been  ex- 
pressed, in  somewhat  similar  terms,  in  my  Brother  Adams' 
book  on  Ejectment,  p.  342,  with  an  inclination  that  the 
better  opinion  was  in  favour  of  the  title  by  relation;  and 
to  the  same  effect  is  2  Starkie,  435,  Srd  ed.,  with  a  strong 
intimation  that  the  relation  exists. 

In  more  recent  times,  the  case  has  incidentally  come  un- 
der the  consideration  of  the  Courts.  In  the  case  of  Litch- 
field  V.  Ready  (a),  in  which  the  plaintiff  brought  an  action 
of  trespass  for  the  mesne  profits  against  the  lessee  of  the 
mortgagor,  this  Court  held  that  the  action  would  not  lie; 
and  in  delivering  judgment  I  expressed  an  opinion,  that 
the  doctrine  of  the  relation  of  an  entry  to  the  prior  title 
was  confined  to  the  case  of  disseimn,  referring  to  the  cit- 
ations in  Comyns'  Digest,  *'  Trespass  "  (B.  2).  In  the  case 
of  disseisin,  the  authorities  are  clear  as  to  the  right  of  the 
disseisee  to  recover  against  the  disseisor  or  a  stranger,  after 
re-entry.  The  entry,  however,  has  no  relation  to  make  him 
who  comes  in  by  title  under  the  disseisor,  as  his  feoffee  or 
lessee,  a  trespasser;  but,  in  such  case,  the  disseisee  shall 
recover  all  the  mesne  profits  against  the  disseisor,  both 
those  taken  by  himself  and  by  his  feoffee  or  lessee:  Zi- 
ford'a  case  (b).  Where  there  is  an  ahatement,  it  is  said  (c), 
if  the  heir  enter  on  the  abator,  he  shall  not  have  trespass 
against  him  for  the  wrong  before ;  and  2  Belle's  Abridgment, 
*'  Trespas  per  Eelation,"  (T.),  pL  3,  is  cited  in  support  of  that 
proposition;  and  the  reason  given  in  BoUe  is,  that  it  cannot 
relate  to  settle  the  poeseseion  vn  him  ah  initio,  where  he 
had  never  any  before;  and  if  this  were  law,  it  would  be  in 
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fa?oi]T  of  the  argument^  that  no  action  of  trespass  would  lie 
in  this  case,  for  the  infant  never  had  the  possession,  and 
the  case  bears  a  strong  analogy  to  if  it  be  not  one  of 
abatement.     But  we  find  that  the  doctrine,  that  no  rela- 
tion exists  in  abatement,  is  not  clearly  established.     It  is 
contrary  to  the  case  in  the  Tear-book  19  Hen.  6,  28  R, 
which  is  referred  to  in  2  BoUe's  Abridgment^  ''Trespas  per 
Relation,''  (T.),  pL  3,  as  being  contra.    Newton,  J.,  there  laid 
down  distinctly,  that  the  relation  prevails  in  the  case  of 
abatement  as  well  as  disseisin;  at  the  same  time  it  must 
be  observed,  ihat^  in  the  Tear-book  22  Hen.  6,  48  R, 
Aygeoghe,  J.,  seems  to  have  been  of  opinion,  that  the  heir, 
after  entiy  on  an  abator,  could  recover  for  a  subsequent 
continuance  in  possession,  but  not  for  that  which  was  prior. 
The  point,  therefore,  is  not  very  clear.     It  is,  however, 
highly  reasonable  that  the  relation  should  take  place,  other- 
wise the  heir  would  have  no  remedy  for  trespasses  commit- 
ted by  the  abator,  however  greats  which  might  go  to  the 
destmction  of  the  value  of  the  freehold  itself     It  may  be 
said,  that  it  is  the  &ult  of  the  heir  at  law  not  to  have  en- 
tered before,  and  that  he  suffers  by  his  own  laches,  which 
is  not  the  case  where  an  administrator  sues  for  mesne  inju- 
ries^  and  where  the  law  clearly  gives  that  relation,  as  will  be 
afterwards  mentioned.    But  stiU  it  may  happen,  that  serious 
injuries  may  be  done  to  the  estate  before  the  heir  could 
enter,  for  which  the  law  ought  to  afford  redress;  and  he 
may  be  an  infant,  he  may  be  absent,  he  may  be  ignorant 
of  the  death  of  the  ancestor,  and  in  all  these  cases  it  would 
be  very  unjust  that  he  should  have  no  remedy  for  a  great 
wrong.    This  case  from  the  Tear-book  19  Hea  6,  28  B., 
&Qd  these  considerations,  create  a  great  doubt  whether  I  was 
justified  in  sayiog,  that  the  doctrine  of  relation  in  actions 
of  trespass  to  real  property  was  confined  to  cases  of  dis- 
BeiBin. 

As  to  trespasses  with  respect  to  personal  chattels,  the 
law  undoubtedly  establishes  a  relation  for  the  purposes  of 
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justice.  Though  the  title  of  the  admiDistrator  to  personal 
chattels  accrues  only  by  the  grant  of  administration,  it  is 
quite  settled  that  there  is  a  relation  to  the  death  of  the  in- 
testate so  as  to  recover  for  mesne  injuries  to  them,  or  for 
their  conversion ;  otherwise  there  would  be  no  remedy  for 
the  wrong  done,  and  the  relation  is  allowed  for  that  reason : 
Com.  Dig,  "  Administration "  (B.  10) ;  and,  by  parity  of 
reasoning,  the  law  ought  to  give  a  relation  to  enable  the 
administrator  to  recover  for  mesne  injuries  to  leasehold  pro- 
perty; and  Lord  EUenborotbgk,  in  Rex  v.  Hie  Inhabitants 
of  Horaley  (a),  seems  to  have  been  of  opinion  that  such 
relation  existed.  Whether,  in  order  to  bring  an  action  of 
trespass,  he  should  make  an  actual  entry,  his  Lordship  does 
not  state. 

But  the  strongest  argument  urged  in  &vour  of  the  doc- 
trine by  relation  in  actions  of  trespass  to  land  arises  firom 
the  practice  in  actions  for  mesne  profits,  which  forcibly 
struck  the  mind  of  Mr.  Justice  Coltman,  as  is  stated  in  the 
report  of  the  case  of  Tharpe  v.  StaUwood  (b).  It  appears 
to  be  the  established  practice  in  these  actions,  where  the 
plaintiff  seeks  to  recover  profits  anterior  to  the  day  of  the 
demise  from  the  tenant  in  possession,  or  at  any  date  from 
an  occupier  not  the  tenant  in  possession,  that  the  plaintiff 
may  recover  them  if  he  proves  his  title  to  the  possession  at 
the  time  the  profits  were  so  taken,  and  also  the  execution 
of  the  writ  of  possession  or  actual  possession  taken;  for  tak- 
ing actual  possession  has  the  same  effect  as  the  execution  of 
an  habere  facias  possessionem,  as  explained  in  a  note  of  my 
Brother  Manuing  in  Butcher  v.  Bvicher  (c) ;  2  Starkie  on 
Evidence,  453,  3rd  ed.;  Adams  on  Ejectment,  342,  2nd 
ed.;  Boscoe  on  .Evidence,  579.  If  this  be  so,  upon  what 
principle  can  it  be,  as  Mr.  Justice  CoUman  observes  in  the 
place  cited,  except  that  the  person  so  entering  and  taking 


(a)  8  East,  410.  (6)  5  M.  &  Gr.  760. 

(c)  1  M.  &  R  221;  7  R  &  C.  339. 


EASTER  TERM,   18  YICT. 

possession  was  entitled  thereby  to  those  profits  at  the  time 
they  arose,  and  that  can  only  be  by  relation  back  of  the 
entry  to  the  actual  title  as  against  the  wrongdoer.  To 
these  profits  the  doctrine  of  estoppel  by  the  record  in  eject- 
ment cannot  possibly  apply;  and,  therefore,  it  is  not  by 
means  of  the  fiction  of  an  ejectment,  but  by  virtue  of 
the  relation  back  at  common  law,  that  they  are  recover^ 
able. 

We  think,  therefore,  upon  full  consideration  of  this  im- 
portant question,  that  the  argument  that  there  lb  a  relation 
hack  from  the  time  of  actual  entry  to  the  time  of  the*legal 
right  to  enter,  must  prevail, — a  relation  created  by  law  for 
the  purpose  of  preventing  wrong  from  being  dispunishable, 
upon  the  same  principle  on  which  the  law  has  given  it  in 
other  cases.     Therefore  the  rule  will  be  discharged. 
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Rule  discharged. 


Wilkinson  v,  Sharland. 


May  I. 


In  this  case  the  declaration  stated,  that  "  the  plaintiff  sues  Under  the 
the  defendant  for  fireight,"  omitting  the  words  "  for  money  or^ThToJm- 
payable."  The  defendant  pleaded,  never  indebted,  and  a  ver-  ^on  Law  Pro- 

^  cedare  Act, 

diet  was  found  for  the  plaintiff!    The  Court  refused  to  arrest  1852,"  amend- 
the  judgment,  and  it  was  entered  up  for  the  plaintiff  (a),  made  after 
The  defendant  thereupon  took  proceedings  in  error.  ^ A  writ  J'l^^Kment  and 
of  the  alleged  error  was  lodged  with  the  Master,  and  a  copy  ment  of  pro- 

,  ,  ,  ,  oeedings  in  er- 

thereof  served  on  the  plaintiff  and  bail  was  put  m,  where-  ror;  and  since, 
apon  the  plaintiff  took  out  a  summons  to  amend  the  declar-  Jj^^j^  of  that 
aticm ;  and  the  matter  having  been  referred  by  the  Judge  ^^  ?»«  ^ 
at  chambers  to  the  Courts  removed  into 

the  Court  of 
error  untO  the 
day  of  its  sitting,  the  application  to  amend  should  be  made  to  the  Court  below. 

(a)  10  Exch.  724. 
VOL.  XL  D  EXCH. 
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Wilkinson     accordingly;  against  which 


V. 

Sbabland. 


Knawles  and  UdaU  now  shewed  cause. — First,  this  is 
not  the  Court  to  which  the  application  should  be  mada 
Assuming  that  there  is  a  power  to  amend,  it  can  only  be 
exercised  by  the  Court  of  error;  because,  now  the  record  it- 
self is  removed  to  that  Court,  and  not  a  mere  transcript  as 
formerly.     By  the   155th  section  of  the  Common   Law 
Procedure  Act,  1 852,  *'  upon  such  suggestion  of  error  al- 
leged  and  denied  being  entered,  the  cause   may  be  set 
down  for  argument  in  the  Court  of  error  in   the   man- 
ner heretofore  used;   and  the  judgment  roll  shall,  with- 
out any  writ  or  return,  be  brought  by  the  Master  into 
the  Court  of  error  in  the  Exchequer  Chamber,  &c.,  on  the 
day  of  its  sitting,  at  such  time  as  the  Judges  shall  appoint, 
either  in  term  or  in  vacation,  &a,  and  the  Court  of  error 
shall  and  may  thereupon  review  the  proceedmgs,  and  give 
judgment  as  they  shall  be  advised,  and  such  proceedings 
and  judgment  as  altered  or  affirmed  shall  be  entered  on  the 
original  record;  and  such  further  proceedings  as  may  be  ne- 
cessary thereon  shall  be  awarded  by  the  Court  in  which  the 
original  judgment  was  given."     [Parke,   B. — The   record 
remains  in  this  Coiut  until  the  Master  takes  it  into  the 
Court  of  error,  and  he  is  not  to  do  so  until  the  very  day  of 
its  sitting.     PloM,  B. — The  Master  says,  that  he  never  re- 
moves the  record  until  the  day  appointed  for  the  hearing  of 
the  case.] — Secondly,  the  Court  has  no  power  to  make  this 
amendment.     Formerly,  no   amendment  could  be  made 
after  judgment  except  for  a  misprision  of  the  clerk,  and  even 
then  there  must  have  been  something  to  amend  by.     There- 
fore, independently  of  the  Common  Law  Procedure  Act, 
1852,  this  amendment  could  not  be  made,  and  there  is  no 
power  to  make  it  under  that  Act     By  the  222nd  section, 
"  it  shall  be  lawful  for  the  superior  Courts  of  common  law 
and  every  Judge  thereof,  and  any  Judge  sitting  at  Nisi 
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Prius,  at  all  times  to  amend  all  defects  and  errors  in  any  pro* 
ceeding  in  civil  causes,  whether  there  is  anything  in  writing 
to  amend  by  or  not,  and  whether  the  defect  or  error  be  that  shaiilahd 
of  the  party  applying  to  amend  or  not,  and  aU  such 
amendments  may  be  made  with  or  without  costs,  and  upon 
sQch  terms  as  to  a  Court  or  a  Judge  may  seem  fit ;  and  all 
^ch  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  con- 
troversy between  the  parties  shall  be  so  made,  if  duly  ap- 
plied for."  That  enactment  does  not  authorise  the  Court 
to  amend  after  final  judgment  [Parkey  B. — It  says  ''  at 
all  times."]  Those  words  are  controlled  by  the  other  part 
of  the  section.  The  power  is  given  to  the  Court,  to  a 
Jndge  at  chambers,  and  to  a  Judge  at  Nisi  Prius,  "  for  the 
pnipose  of  determining  vn  the  existing  suit  the  real  ques- 
tion in  controversy."  The  language  clearly  shews  that 
the  legislature  only  contemplated  amendments  in  the 
coarse  of  the  proceedings,  and  before  verdict  Unless  the 
amcDdment  be  necessary  for  determining  the  real  question 
in  controversy  between  the  parties,  it  cannot  be  made:  WUr 
kin  Y,  Reed  (a).  Here  the  question  in  controversy  has  been 
already  determined,  and  to  allow  this  amendment  would 
be  in  effect  to  alter  the  verdict  of  the  jury,  which  was  pro- 
iK)anced  with  reference  to  the  all^ation  in  the  declara- 
tion, which  may  mean  either  that  the  money  was  or  was 
not  then  due.  In  MelUsh  v.  Wilkinson  (b)  Bayley,  B.,  said, 
"  So  strictly  has  the  law  considered  that  the  pleadings  in  the 
suit,  and  the  judgment  proceeding  thereon,  shall  form  the 
only  grounds  of  the  record,  that,  when  it  was  fotmd  expe- 
dient that  the  opinion,  in  point  of  law,  of  the  Judge  who 
tried  the  cause  should  be  made  the  subject  of  revision  by 
aenperior  Court,  the  Statute  of  Westminster  (13  Edw.  1), 
^ready  gave  authority  for  that  purpose  by  a  bill  of  ez- 
<^ption8."    But  if  this  amendment  be  allowed,  the  Court 

(a)  15  C.  B.  192.  (b)  1  CI.  &  F.  226. 

d2 


r. 

Sharlahd. 
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1866.  might,  after  judgment,  alter  the  declaration  in  every  case 
WiLKiNBON  where  it  omitted  to  allege  the  performance  of  a  condition 
precedent^  provided  it  appeared  fifom  the  Judge's  notes 
that  the  condition  had  been  performed. — ^Thirdly,  assum- 
ing that  the  Court  has  the  power  to  amend,  this  is  not  a 
case  in  which  they  will  exercise  it  An  amendment  is 
never  allowed  ^mless  it  is  necessary;  but  the  Court  by  re- 
fusing the  defendant's  application  to  arrest  the  judgment^ 
have  decided  that  no  amendment  is  necessary.  If  the 
judgment  had  been  arrested,  the  plaintiff  might,  under  the 
143rd  section  of  the  Common  Law  Procedure  Act,  1852, 
have  suggested  the  existence  of  the  omitted  fact>  viz.  that 
the  money  was  payable,  and  it  would  have  been  competent 
for  the  defendant  to  traverse  that  allegation.  Therefore,  by 
refusing  the  defendant's  application  and  allowing  this 
amendment,  the  defendant  is  prevented  from  tryiog  the 
real  question  in  controversy. 

Watson  and  Chandler  appeared  in  support  of  the  rule, 
but  were  not  called  upon  to  argue. — ^They  referred  to  Lane 
V.  Hooper  (a). 

Parke,  B. — I  entertain  no  doubt  about  the  power  of  this 
Court  to  make  the  amendment.  The  omission  in  the  de- 
claration  of  the  words  "  for  money  payable "  was  a  mere 
slip,  and  it  is  clear  that  the  real  question  which  the  parties 
meant  to  try  has  been  tried,  viz.  whether  the  defendant 
was  indebted  to  the  plaintiff  for  freight  Then,  in  order  to 
avoid  the  possibility  of  the  Court  of  error  being  of  a  differ- 
ent opinion  from  this  Court  as  to  the  effect  of  the  omission 
of  those  words  from  the  declaration,  the  plaintiff  applies  to 
amend  I  think  that  we  ought  to  extend  the  power  of 
amendment  as  far  as  we  reasonably  can,  in  order  to  prevent 
parties  from   being  tripped   up  by  technical   objections. 

(a)  3  R  &  B.  731. 
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The  defendant's  case  has  been  supported  by  a  very  inge-         1656. 
nious  aigoment  founded  on  the  143rd  section  of  the  Act,     wilkjnbon 
which  however  has  not  convinced  me.     The  rule  will  be     g    ^Awn 
abfiolute  on  payment  of  the  defendant's  costs  of  the  motion 
in  arrest  of  judgment,  of  the  proceedings  in  error,  of  the 
summons  at  chambers,  and  of  the  present  application. 

Plait,  B.,  and  Martin,  B.,  concurred. 

Rule  absolute  accordingly. 


TuRNouGH  V.  Stock.  May  i. 

JjJECTMENT  to  recover  possession  of  three  dwelling-  Atostatorbe- 
bouses,  situate  in  John  Street,  Manchester.  SlTridfe  the 

At  the  trial,  before  CresswM,  J.,  at  the  last  Liverpool  "»*«  «nd  ppo- 

^  /    ,  '  .  fits  of  ceptain 

Assizes,  it  appeared  that  the  plaintiff  claimed  as  heir-at-law  dwelling- 

of  Abraham  Tumough,  deceased,  who  by  his  wiU  devised  as  were  subject 

follows: — ^"Afterpayment  of  my  just  debts  and  the  ex-  ^ie/i^t'^and 

penses  of  my  funeral,  I  give  to  my  wife  Hannah  Turnough  *ft«rthe  death 

,  ,  ,  of  his  wife  he 

the  use  of  all  my  money,  linen,  beds,  and  bedding,  house-  bequeathed  to 
hold  goods  and  furniture  of  all  kinds,  to  hold,  use,  and  pos-  t^e  dwSliM- 
sess  the  same  during  her  life ;  and  also  the  rents  and  profits  *»o»»«"  (f  »*^- 

°  ^  ^ «  -         out  words  of 

ansing  from  all  those  three  dwelling-houses,  messuages,  or  limiutioii), 
tenements,  being  numbered  three,  four,  and  five,  situate  in  payment  of 
John  Street,  Manchester,  coimty  of  Lancaster,  and  from  two  !!!^^**that *' 
other  dwelling-houses  at  the  back  of  the  aforesaid  numbers  *^o  charge 

,  .  was  not  on  the 

three  and  four,  in  the  several  occupations  of  &a,  the  wJiole  person  of  the 
of  which  premises  are  subject  to  the  yearly  chief  rent  of  two  the  wtote^and 
pounds  three  shillings  and  three  pence:  and  from  and  im-  consequently 

*  ,  it  was  not,  by 

mediately  after  the  death  of  my  aforesaid  wife,  I  give  and  implication, 
bequeath  to  my  daughter  Susannah  Bxirchel,  wife  of  John  a'fe^^^  ^^ 
Burchel,  for  her  sole  and  separate  use,  all  my  money,  linen. 
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1856.  beds,  and  bedding,  household  goods,  and  fnmituie  aforesaid ; 
TuBNouGB  ^^^  ^^  all  those  two  dwelling-houses  before  mentioned,  being 
Stock  numbered  four  and  five,  situate  in  John  Street,  Manchester, 
Lancaster,  in  the  several  occupations  of  &a,  subject  to  the 
payment  of  one-half  of  the  yearly  chief  rent  aforesaid. 
Also  I  give  and  bequeath  to  my  daughter  Mary  Stock,  wife 
of  Edmimd  Stock,  for  her  sole  and  separate  use,  all  that 
dwelling-house,  messuage,  or  tenement  before  mentioned, 
being  numbered  three,  situate  in  John  Street,  Manchester, 
in  the  occupation  of  &c.;  and  also  all  those  other  two 
dwelling-houses  before  mentioned,  being  at  the  back  of  and 
adjoining  the  aforesaid  dwellinghouses,  numbered  three  and 
four,  in  the  several  occupations  of  &c.,  also  subject  to  the 
payment  of  one-half  of  the  yearly  chief  rent  before  men- 
tioned." The  defendant  claimed  imder  Mary  Stock  who 
was  dead. 

It  was  submitted  on  the  part  of  the  defendant,  that,  ac- 
cording to  the  true  construction  of  the  will,  Mary  Stock 
took  an  estate  in  fee  in  the  dwelling-houses  in  question, 
since  there  was  a  gift  to  her  of  an  indefinite  estate,  subject 
to  the  payment  of  a  perpetual  charge.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him. 

Monk  moved  for  a  rule  nisi  accordingly  (April  19). — 
This  case  falls  within  the  well-known  rule,  that  a  condition 
or  direction  imposed  on  a  devisee,  to  pay  a  sum  of  money, 
enlarges  an  estate  without  words  of  limitation  into  an  estate 
in  fee  simple.  The  groimd  upon  which  that  rule  has  been 
established  is,  that,  if  the  devisee  were  to  take  an  estate  for 
life  only,  he  might  be  a  loser  by  the  determination  of  his 
interest  before  the  reimbursement  of  his  e^tpenditure;  and 
the  fact  that  actual  loss  is  highly  improbable,  by  reason  of 
the  smallness  of  the  charge  in  proportion  to  the  value  of  the 
estate,  does  not  prevent  its  enlargement:  Powell  on  Devises, 
voL  2,  p.  379;  Jarman  on  Wills,  vol.  2,  p.  171.  [Parke,  B. 
— If  the  charge  is  imposed  on  the  land,  the  devisee  takes 


V. 

Stock. 
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it  subject  to  the  ehaige;  but,  if  the  charge  is  imposed  on         1855. 

the  penan,  the  implication  is,  that  the  testator  intended     turnouoh 

the  devisee  to  take  a  fee.     According  to  the  terms  of  this 

will,  it  is  the  estate  alone  which  is  charged.]     The  gift  is 

"  subject  to  the  payment  of  one-half  of  the  yearly  chief  rent, 

which,  therefore,  the  devisee  is  bound  to  pay."    The  case  is 

similar  to  that  of  Smith  v.  Tyndal  (a),  where  a*  testator, 

being  seised  in  fee,  by  his  will  gave  several  personal  legacies, 

a&d  amongst  others,  four  coats  to  four  poor  boys  of  a  certain 

parish  for  ever;  and  he  then  devised  all  his  lands,  tene- 

meats,  and  hereditaments  whatsoever,  and  likewise  all  his 

goods,  chattels,  money,  and  personal  estate  to  his  wife  and 

her  assigns ;  and  it  was  held,  that  the  devise  to  the  wife  was 

a  fee,  because  it  was  subject  to  a  perpetual  charga     Here 

th^  estate  is  given  subject  to  the  condition  of  the  devisee 

paying  the  chief  rent.     The  authorities  are  collected  in 

Jarman  on  Wills,  VoL  2,  pp.  172,  173. 

Cur  adv.  vnlt. 

Pollock,  C.  B.,  now  said, — ^The  question  in  this  case 
tmned  on  the  construction  of  a  will,  by  which  the  testator 
devised  three  dwelling-houses,  "  subject  to  the  payment  of 
one-half  of  a  yearly  chief  rent."  It  was  contended,  on  be- 
half of  the  defendant,  that  there  being  no  words  of  inherit- 
ance, the  gifl,  subject  to  the  charge,  enlarged  the  life  estate 
into  a  fee,  according  to  the  well-known  rule,  that,  where  a 
devisee  takes  an  indefinite  estate,  with  a  condition  imposed 
on  lum  to  pay  a  sum  of  money,  the  estate  is  enlarged  by 
implication  into  a  fee,  for  otherwise  he  might  derive  no 
benefit  whatever  fix)m  the  bequest  We  are  all  of  opinion 
that,  in  this  case,  the  charge  is  not  upon  the  person^  so  as 
to  enlarge  the  life  estate  into  a  fee,  but  upon  the  estate 
only,  in  which  case  the  devisee  takes  it  subject  to  the  charge. 
There  will,  therefore,  be  no  rule. 

Rule  refused. 

(a)  2  Salk.  684. 
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May  3.  EVANS  V,  BoBINSON. 

Where  a  new  X  HE  AiUyTMy-Qefn^Tol  moved  for  a  rule,  calling  on  the 

on  the^und  defendant  to  shew  cause  why  the  Master  should  not  review 

^^^^  his  taxation  of  the  plaintiflF's  costs.    The  case  had  been 

against  evi-  twico  tried.     On  the  first  trial,  a  verdict  was  found  for  the 

n  ATI  ^^A      vlh  A 

party  who  has  defendant,  but  a  rule  was  afterwards  made  absolute  for  a 
thriMcond^"  new  trial,  on  the  ground  that  the  verdict  waa  against  evi- 
tiial,  but  fell-    (Jence.     The  rule  made  no  mention  of  costs.     On  the  second 

ed  on  the  first, 

ia  not  entitled  trial,  a  verdict  was  found  for  the  plaintiff  The  Master, 
the  trial  with-  acting  on  the  4j4!th  section  (a)  of  the  Common  Law  Proce- 
oJder  o^^e  ^^^  ^^^  ^^^^'  disallowed  the  plaintiff  the  costs  of  the 
Court  first  trial,  and  of  the  rule  for  a  new  trial     \Twrkey  B. — The 

costs  remain  the  same,  as  where  formerly  the  Court  ordered 
the  costs  of  the  first  trial  to  abide  the  event  PoUock,  C.  B. 
— ^The  practice  is  so  inveterate,  that,  in  one  case  the  Court 
of  Common  Fleas  refused  to  allow  a  party  who  had  suc- 
ceeded on  a  second  trial  the  costs  of  the  firsts  in  which  the 
verdict  had  been  obtained  by  perjury  and  fraud  It  was 
urged,  that,  not  to  allow  those  costs,  was  in  some  measure 
to  reward  infamy ;  but  the  Court  said,  that  they  could  not 
alter  the  established  practice.]  It  is  a  hardship,  that  a 
party,  who  has  finally  succeeded,  should  be  made  to  pay  the 
costs  of  setting  aside  a  verdict  which  ought  never  to  have 
been  obtained.  [Pollock,  C.  B. — The  Court  might  have 
made  a  special  order  as*  to  the  costs  of  the  first  trial,  but  not 
having  done  so  the  plaintiff  is  not  entitled  to  them.  Where 
the  same  party  succeeds  on  both  trials,  he  gets  the  costs  of 
both;  but,  where  the  result  of  the  second  trial  is  different, 


(a)  Sect  44 : — "  When  a  new  dence,  the  costs  of  the  first  trial 
trial  is  granted  on  the  ground  shall  abide  the  event,  unless  the 
that  the  verdict  was  against  evi-      Court  shall  otherwise  order." 
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the  party  who  has  succeeded  on  the  first  trial  never  pays  the         1855. 
costs  of  it.  Evans 


Per  Curiam  (a). — There  will  be  no  rula 

Rule  refuHed. 
(a)  PoOocky  C.  B.,  Parke,  B.,  PlaU,  B.,  MaHin,  B. 


9. 

RoBiKSOir. 


Roberts  and  Another,  Executors  of  John  Roberts,  May  5. 

deceased,  Appellants ;  Lucas,  Respondent 

1  HIS  was  an  appeal  firom  a  decision  of  the  Judge  of  the  AbUl  of  ooBts, 

Bisn6a  by  tii6 

county  court  of  Shropshire  holden  atWem,  on  the  18th  attoraeyand 
December,  1854.  matter  of  bu. 

The  action  was  brought  to  recover  421  4s.  lOci.,  the  bar  ^^;J^f^!^*** 
lance  of  three  bills  of  costs  alleged  to  be  due  to  the  plaintiff  any  one,  was 

.1  1       -i       ii»<i^*xAi         incloBod  in  an 

upon  a  guarantee  given  to  them  by  the  defendants  testator,  envelope  and 
The  representative  capacity  of  the  defendants,  and  that  their  J^'tLe^lient- 
testator  left  assets,  were  admitted.  T^^'  *  ^^' 

_  ncient  deli- 

The  plaintiff  was  surviving  partner  in  the  late  firm  of  very  of  the 
« Wahnsley  &  Lucas,"  who  carried  on  business  at  Wem,  as  JjJ^.J'.f^ 
attomies  and  solicitors.     In  September,  1848,  the  plaintiff  ^^^^j^f^ 
and  his  late  partner  were  applied  to  by  one  John  Robinson,  tbe  6  &  7 

4.  T.,  1  ^.it      Vict,  c  78, 8. 

a  cheese-factor  at  Leignton,  to  take  out  a  nat  m  bank-  37. 
ruptcy  against  him  on  his  own  petition,  which  they  consent- 
ed to  do  on  receiving  the  above-mentioned  guarantee.  A 
fiat  was  accordingly  issued,  and  assignees  appointed.  On 
the  11th  of  August,  1854,  duplicates  of  the  bills  of  costs 
were  signed  by  the  plaintiff,  and  inclosed  in  an  envelope 
and  put  into  the  post-office  at  Wem,  addressed  to  "  Mr.  John 
Robinson,  46,  Brunswick  Road,  Liverpool,"  the  bankrupt. 
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ROBBBTB. 

Appellant; 

LUCAB, 

Respondent 


On  the  same  day  the  plaintiff's  clerk  also  left  duplicates  of 
the  same  bills,  also  signed  by  the  plaintiff,  in  an  envelope 
at  the  residence  of  the  defendant  James  Roberts,  in  Wem, 
with  his  servant  (he  being  then  from  home),  addressed  to 
"  The  Executors  of  the  late  Mr.  John  Roberta"  Each  of 
the  bills  was  headed — "  In  the  Matter  of  the  Bankruptcy  of 
John  Robinson,"  and  signed  thus: — ^"1854,  August  11. 
This  is  the  bill  of  Wahnsley  &  Lucaa  William  Lucas, 
surviving  partner  of  the  said  firm  of  Walmsley  &  Lucas." 

No  letter  or  note  accompanied  the  bills,  and  neither  the 
names  of  the  defendants  nor  that  of  their  testator  were 
mentioned,  either  at  the  head  or  in  any  part  of  the  bills. 
No  duplicates  or  copies  were  sent  to  the  other  defendant, 
Mr.  John  Roberta 

The  defendants'  advocate  objected  that  there  was  not  a 
good  delivery  of  the  bills,  pursuant  to  the  statute,  inasmuch 
as  they  were  not  headed  with  the  names  of  the  parties  to  be 
charged,  and  that  it  did  not  appear  on  the  face  of  the  bills 
that  the  defendants  were  the  parties  whom  the  plaintiff 
sought  to  charga  On  behalf  of  the  plaintiff,  it  was  con- 
tended, that  the  direction  on  the  envelope  inclosing  the  bills 
must  be  taken  in  connection  with  the  bills,  and  was  suffi- 
cient The  judge  ruled,  that  there  was  a  sufficient  delivezy 
of  the  bills,  and  gave  judgment  for  the  plaintiff 

The  question  for  the  opinion  of  the  Court  is,  was  there  a 
good  delivery  of  the  bills. 


Oray  for  the  appellanta — There  waa  no  sufficient  delivery 
of  the  bills  of  costs  "  unto  the  party  to  be  charged  therewith," 
as  required  by  the  6  &  7  Vict  c.  73,  a  37  (a).     The  object  of 


(a)  Enacts,  ''That,  from  and 
after  the  passing  of  this  Act,  no 
attorney  or  solicitor,  nor  any 
executor,  administrator,  or  as- 
signee of  any  attorney  or  solici- 
tor, shall  commence  or  maintain 


any  action  or  suit  for  the  reco- 
very of  any  fees,  charges,  or  dis- 
bursements, for  any  business 
done  by  such  attorney  or  solici- 
tor, untU  the  expiration  of  one 
month  after  such  attorney  or  so- 
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that  enactment  was  to  inform  the  party  to  whom  the  bill  is 
delivered,  that  the  attorney  looks  to  him  for  payment,  so 
that  he  may  tax  the  bill  if  he  thinks  fit.  Here  there  is 
nothing  on  the  face  of  the  bill  to  indicate  that  the  defend- 
ants are  the  parties  to  be  charged.  [Parke,  B. — ^The  question 
is,  whether  the  bill  and  envelope  taken  together  do  not  im- 
port that  the  plaintiff  means  to  charge  the  defendants.  If 
the  plaintifif  had  written  inside  the  envelope,  ''  I  send  you 
your  bilV'  would  not  that  have  been  sufficient?  The  next 
step  is,  supposing  he  had  so  written  on  the  outside  of  the 
envelope,  might  not  the  envelope  be  read  together  with  the 
inclosure?  Then,  to  go  a  step  further,  is  not  the  address 
equivalent  to  that?]  The  address  is  no  part  of  a  letter. 
It  is  merely  a  direction  to  enable  the  person  conveying  the 
letter  to  find  the  person  to  whom  it  is  addressed,  and  to  let 
him  know  that  the  inclosure  is  intended  for  him.  This 
case  is  distinguishable  fi*om  Taylor  v.  Hodgson  (a),  for 
there  the  letter,  in  which  the  bill  was  inclosed,  directly  re- 
ferred to  the  bill  Wightman,  J.,  in  delivering  judgment 
flays, ''  The  question  was,  whether  the  plaintiff  was  entitled 
to  read  the  letter  and  the  bill  together,  to  shew  who  was  the 
person  to  be  charged  therewith.  It  appears  to  me,  that  the 
plaintiff  may  do  so  under  the  37th  section  of  the  6  &  7 
Vict  c.  73.  That  section  enables  the  plaintiff  to  connect 
the  letter  and  the  bill,  if  the  kUter  is  referred  to,  for  the 
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ROBKBTS, 

Appellant; 

LUCAB, 

Respondent. 


licitor,  or  executor,  administra- 
tor, or  aasigDoe  of  such  attorney 
or  solicitory  shall  have  delivered 
unto  the  party  to  be  charged 
therewith,  or  sent  by  the  post  to 
or  left  for  him  at  his  oounting- 
hoose,  office  of  business,  dwell- 
ing-house, or  last  known  place 
of  abode,  a  bill  of  such  fees, 
charges,  and  disbursements ;  and 
which  bill  shall  either  be  sub- 
scribed with  the  proper  hand  of 


such  attorney  or  solicitor  (or,  in 
the  case  of  a  partnership,  by 
any  of  the  partners,  either  with 
his  own  name  or  with  the  name 
or  style  of  such  partnership),  or 
of  the  executor,  administrator, 
or  assignee  of  such  attorney  or 
solicitor,  or  be  inclosed  in  or  ac- 
companied by  a  letter  subscrib- 
ed in  like  manner,  referring  to 
such  bill,*'  &c 
(a)  3  D.  &  L.  115. 
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purpose  of  the  signature  of  the  party  sending  it;  but  as  the 
letter  and  the  bill  must  both  be  read  in  order  to  ascertain 
if  there  be  a  reference  or  not,  it  seems  to  me  sufficient 
under  the  Act,  if  the  bill  and  the  letter  together  shew  who 
is  the  person  to  be  charged."  [Pollock,  C.  B. — In  Webster's 
Dictionary,  it  is  said,  that  the  word  "  bill "  means  "  any 
written  paper  coutaining  a  statement  of  particulars."  It 
does  not  seem  essential,  that  a  bill  should  contain  the  name 
of  the  person  intended  to  be  charged]  An  indictment  or  a 
bill  in  Chancery  would  be  incomplete,  unless  the  party  in- 
tended to  be  charged  was  named  therein.  [Parke,  B. — Is 
there  any  authority  for  saying,  that  the  party  must  be 
debited  therewith  on  the  face  of  the  biUf]  It  has  been  so 
decided  under  the  Irish  Act,  7  Geo.  2,  c.  14,  a  9,  Manning 
V.  Olyn  (a).  [Piatt,  B. — ^Surely  the  bill  ought  to  inform 
the  person  to  whom  it  is  deUvered,  that  he  is  intended  to  be 
charged.] 


Phipson  for  the  respondent. — ^The  statute  does  not  re- 
quire that  the  bill  should  be  addressed  to  any  one ;  and, 
therefore,  the  question  depends  on  what  is  the  legal  accepta- 
tion of  the  term  "bill," — ^whether  any  paper  or  document 
containing  items  of  charge,  and  delivered  by  the  creditor  to 
the  debtor,  is  not,  in  legal  apprehension,  a  "  bilV  although 
it  does  not  on  the  £su3e  of  it  name  the  party  to  be  chaiged. 
As  observed  by  MavZe  arguendo  in  The  Bank  of  Englamd 
V.  Anderson  (1)),  "the  word  bill  is  one  of  the  most  general 
that  can  be  used,  wherever  it  is  not  confined  by  other  terms. 
A  bill  in  Parliament,  a  bill  in  Chancery.  In  every  kind  of 
business  the  word  '  bill '  occurs  as  representing  any  writ- 
ing. A  bill  of  lading,  a  bill  of  parcels,  a  play  bill,  a  bill 
of  fere,  a  bill  of  divorcement"  [Pollock,  C.  B. — Suppose 
the  bill  was  personally  delivered  to  the  client  by  the  at- 
torney, who  said,  "  this  is  my  bill,"  would  not  that  be  suf- 


(a)  1  Jones  Ir.  Ezch.  Hep.  513. 


(b)  3  Bing.  N.  C.  601. 
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ficient?  The  envelope  only  secures  the  delivery  to  the  right 
person.]  Cozens  v.  Oraluim  (a),  and  TcCylar  v.  Hodgson  (b), 
are  authorities  to  shew  that  t^e  address  on  the  envelope 
may  be  referred  to  as  designating  the  party  to  be  charged 
If  the  words  "  To  Mr.  Roberts,"  (without  saying  debtor) 
had  been  on  the  bill,  that  would  have  been  sufficient,  and 
the  address  on  the  envelope  has  the  same  effect. 

The  Court  then  called  on 


1856. 
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Appellant; 

Lucas, 
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Gray  in  reply. — It  ought  to  appear,  either  on  the  face  of 
the  bill  itself  or  by  some  accompanying  document,  that  the 
defendant  is  the  party  intended  to  be  charged :  Orindley 
V.  Avsten  (c).  In  re  Bush  (d).  Here  the  bill  itself  con- 
veys no  information,  and  the  address  on  the  envelope  does 
not  raise  any  inference  that  the  defendant  was  looked  to 
for  payment.  [Parke,  B. — In  the  case  of  Manning  v. 
Olyn(e),  Joy,  C.  B.,  says,  "The  Act  does  not  say  that 
the  person  to  be  served  is  the  person  sought  to  be  charged 
by  the  plaintiff,  it  is  the  person  chargeable  by  the  bill,  not 
wWi  the  biU."  That  is  a  mistake.  The  Irish  Act,  7  Geo. 
2,  a  14,  &  9,  says,  the  person  chargeable  vrUh  the  bill.  In 
the  6  &  7  Vict  c.  73,  &  37,  the  words  "  charged  therewith  " 
mean  charged  with  such  fees,  charges,  and  disbursements, 
not  charged  with  the  bill  The  word  "  therewith  "  refers 
to  the  next  antecedent,  and  that  is  ''fees,  charges,  and 
disbursements;"  the  word  "  bill "  does  not  occur  imtill  after- 
ward&] 

Phipeon  referred  to  Phippa  v.  Daubney  (/). 

Pollock,  C.  B. — ^We  are  all  agreed  as  to  the  answer  to 
be  returned  to  the  question  submitted  to  us,  viz.  was 
there  a  good  delivery  of  these  bills  of  costs?  That  de- 
pends on  whether  the  delivery  of  the  bills  in  an  envelope 


(a)  12  C.  B.  398. 

(b)  3  D.  &  L.  115. 
(e)   16  Q.  B.  504. 


(d)  8  Beav.  66. 

(e)  I  Jones  Ir.  Exch.  Bep.  513. 
(/)  16  Q.  B.  514. 
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directed  to  the  person  inteuded  to  be  charged  is  suffi- 
cient to  satisfy  the  6  &  7  Vict  c  73,  a  37.  I  am  of 
opinion  that  it  is.  Cases^might  be  put^  and  may  pos- 
sibly have  arisen,  which  would  lead  to  a  different  con- 
struction; but  in  my  judgment,  the  question  is  always 
this,  whether,  under  the  circumstances  of  the  particular 
case  before  the  Court,  a  bill  has  be^  delivered  in  pursuance 
of  the  requirements  of  the  statute.  According  to  the  Irish 
case  of  Manning  v.  Glyn,  it  would  not  be  sufficient  per- 
8(mally  to  deliver  a  bill  which  contained  the  items  of 
charge,  unless  the  bill  also  contained  a  statement  that  the 
party  to  whom  it  was  delivered  was  intended  to  be  charged. 
That,  however,  is  not  the  present  casa  It  is  admitted, 
that  if  the  envelope  was  part  of  the  letter,  that  is,  if  the 
bill  and  envelope  constituted  but  one  piece  of  paper,  there 
would  be  no  objection.  I  consider  that  the  envelope  and 
inclosure  are  to  be  read  together,  and  if  so,  the  bill  was  de- 
livered to  the  party  and  addressed  to  him,  for  the  address 
on  the  envelope  is  as  good  within  the  statute  as  an  address 
upon  the  face  of  the  bill  itself  I  think,  therefore,  that 
there  was  in  this  case  a  good  delivery  of  the  bills,  and 
that>  in  that  respect,  the.  judgment  of  the  ooimty  court 
judge  was  right 


Parke,  B. — I  am  of  the  same  opinion.  Under  the  cir- 
cumstances of  this  case,  that  is,  of  a  bill  inclosed  in  an  en- 
velope addressed  to  the  defendant,  there  is  sufficient  to 
satisfy  the  statute;  for,  supposing  that  the  statute  requires 
that  there  should  be  a  notification  in  writing  to  the  person 
charged,  then,  taking  the  bill  and  the  envelope  together, 
there  is  such  a  notification.  In  the  case  ofPhipps  \.Daub- 
ney  (a),  in  delivering  the  judgment  of  the  Court  of  error, 
I  am  reported  to  have  said,  that  no  doubt  the  decision  in 
Mawning  v.  Olyn  was  correct  It  was  not  necessary,  how- 
ever, to  pay  so  much  attention  to  that  case  as  I  should 


(a)  16  Q.  B.  514. 
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otherwise  have  done,  because  in  Pkippa  v.  Davimey  the 
Court  considered  that  the  heading  of  the  bill  sufficiently 
charged  the  railway  company  within  the  meaning  of  the 
6  &  7  Vict.  c.  73,  &  37,  whereas  in  Manning  v.  Olyn  the 
hill  had  no  heading.  If  the  same  case  as  Manning  v.  Glyn 
should  hereafter  come  before  this  Court,  I  should  not  like 
either  to  be  bound  by  that  expression  of  opinion,  or  to  be 
understood  as  saying  the  contrary,  but  I  should  wish  to 
consider  the  question.  Here  there  is  sufficient  to  indicate 
the  party  meant  to  he  charged. 
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Platt,  B. — It  occurred  to  me  that  a  stricter  rule  ouglit 
to  be  laid  down  in  respect  to  the  delivery  of  bills  under 
this  statute;  but  the  majority  of  the  Court  being  of  a 
different  opinion,  I  surrender  my  own. 

Martin,  R — I  think  that  the  bill  and  the  envelope 
satisfy  the  statute. 

Judgment  for  the  respondent 


Kemp  and  Another  v.  Hurry. 


D 


MayB, 


dorsed  by  Messrs.  Wright  to  the  plaintiffs. 


ECLABATION  on  a  biU  of  exchange  drawn  by  John  w.  drew,  and 
and  James  Wright  upon,  and  accepted  by,  the  defendant  accepted  a 
for  payment  of  26i.  7s.  W.  three  months  after  date,  and  in-  ctan^*for26Z 

7«.  6d.,  as  a 
renewal  of  a 
bill  accepted 
by  the  defendant's  partner.    The  defendant  afterwards  petitioned  the  Insolvent  Court,  un- 
der the  7  &  8  Vict.  c.  96,  and  named  in  his  schedule,  as  creditors,  the  representatives  of  W., 
who  was  dead,  with  this  description : — "  Amount  oi  debt,  SOZ. — These  creditors  hold  a 
bill  of  exchange,  drawn  by  self  and  partner,  and  afterwards  renewed  by  self."  The  defendant 
obtained  a  final  order  for  protection,  and  the  indorsees  of  the  bill  afterwards  sued  him  for 
the  amount: — HM,  that  the  bill  was  not  set  forth  in  the  schedule,  as  required  by  the  22nd 
section  of  that  statute,  and  therefore  the  defendant  was  not  disdhar^ed  horn  the  debt. 
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Plea — That,  after  the  accruing  of  the  cause  of  action  in 
the  declaration  mentioned,  and  before  the  commencement 
of  this  suit,  to  wit^  on  &c.,  a  petition  for  the  protection  of 
the  defendant  from  process  was  duly,  and  according  to  the 
form  of  the  statutes  in  that  case  made  and  provided,  pre- 
sented by  the  defendant  to  the  Court  for  the  Relief  of  In- 
solvent Debtors  in  England,  and  thereupon  afterwards  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  a 
final  order  for  protection  and  distribution  was  duly  made  in 
the  matter  of  the  said  petition  by  a  conmiissioner  of  the 
last-mentioned  Court  duly  authorised  in  that  behalf.  And 
the  defendant  ftirther  says,  that  the  debt  in  the  declaration 
mentioned  was  contracted  before  the  date  of  the  filing  of 
the  petition. 

Replication,  No.  1. — ^That  the  debt  in  the  declaration 
mentioned  was  due  and  payable  at  the  time  of  the  defend- 
ant filing  his  petition,  and  that  the  plaintiffs  were  not 
named  in  the  defendant's  schedule  as  creditors,  or  as  claim- 
ing to  be  creditors  for  the  debt  in  the  declaration  mention- 
ed, nor  was  the  bill  in  the  declaration  mentioned  set  forth 
in  the  defendant's  said  schedule. 

No.  2. — That,  at  the  time  of  the  defendant  filing  his  pe- 
tition, the  debt  in  t]^e  declaration  mentioned  was  due  and 
payable,  and  the  plaintiffs  were  then,  and  thenceforth  up  to 
and  at  the  time  of  making  the  final  order  in  the  plea  men- 
tioned, indorsees  and  holders  of  the  said  bill,  and  the  plain- 
iiSk  were  then  known  to  the  defendant,  and  were  then 
known  to  him  as  being  such  indorsees  and  holders  of  the 
said  bill,  and  that  the  plaintiffs  were  not  named  in  the  de- 
fendant's schedule  as  creditors,  or  as  claiming  to  be  cre- 
ditors for  the  said  debt 

Rejoinder. — The  defendant  joins  issue  on  the  plaintiff's 
replications. 

At  the  trial,  before  Parke,  K,  at  the  Middlesex  Sittings 
in  last  Hilary  Term,  it  appeared  that,  in  the  year  1851, 
the  defendant  carried  on  business  as  a  painter  and  glazier 
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in  partnership  with  one  Havell,  They  dealt,  in  the  course 
of  their  trade,  with  Wright  &  Co.,  who  were  varnish  manu- 
£eu:turers  in  Holbom,  and  being  indebted  to  them  in  about 
202.  Havell  gave  them  a  bill  for  the  amount  Havell 
afterwards  went  to  Australia,  and  when  the  bill  became  due, 
Wright  &  Co.  having  applied  to  the  defendant  for  payment, 
he  accepted  the  bill  for  261,  78.  6c2.,  on  which  this  action 
was  brought,  as  a  renewal  of  the  202.  bill,  the  price  of  some 
additional  articles  being  included  in  the  amount  In 
March,  1854,  the  defendant  petitioned  the  Insolvent 
Debtors  Court  under  the  5  &  6  Vict.  c.  116,  and  7  &  8 
Vict  c.  96.  At  this  time  the  only  surviving  partner  in  the 
firm  of  Wright  &  Co.  was  dead,  and  his  personal  represen- 
tatives r^sed  to  give  the  defendant  any  information  about 
the  bilL  The  defendant  inserted  in  his  schedule  the  debt 
of  Wright  &  Co.  as  follows: — 


.1855. 
Kkmp 

9. 
HVBRT. 


Nature    and    Consider- 

Kamet and  Descriptions 

WVm. 

ation  of  the  Debt  and 

of  Creditors  andCIaim- 

Amount. 

When 

Admitted  or 

Securities,     if     any ; 

aats,  and  their  present 

con- 

Disputed. 

also,   if  the    Debt  is 

or  last  Residenoea. 

«    s.    d. 

tracted. 

disputed,    the   reason 
thereof. 

The  Representatives 

For  Yarnish,  &c.  Ex 

of  Messrs.  Wright 

partner's  late  Ac- 

& Company,   Var- 

1852 

count. 

nish       Merchants, 

80   0   0 

and 

Admitted. 

These  creditors  hold 

Ute  of  134,  High 

1853. 

a  bill  of  exchange 

Holbom, 

drawn  by  Self  and 

are    Messrs.    Wallis, 

Partner,  and  after- 

VamiAh  Manufiio- 

wards  renewed  by 

tarers,  Long  Acre. 

Self.                         1 

The  representatives  of  Wright  &  Co.  were  duly  served 
with  notice  under  the  Act,  but  no  notice  was  given  to  the 
plaintiflk  One  of  the  plaintifEs,  however,  whp  was  examin- 
ed as  a  witness,  stated,  that  he  knew  the  defendant  was 
about  to  take  the  benefit  of  the  Insolvent  Act,  but  he  did 
not  think  it  worth  while  to  oppose  him.  The  defendant 
subsequently  obtained  a  final  order  for  protection  from  pro- 
cess "  in  respect  of  the  several  debts  and  sums  of  money 
due  or  claimed  to  be  due  at  the  time  of  filing  his  petition, 
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1856.  from  the  said  petitioner  to  the  several  persoxis  named  in  his 
sphedule  as  creditors,  or  as  claiming  to  be  creditors  for  the 
same  respectively,  or  for  ivhich  such  persons  shall  have 
given  credit  to  the  said  petitioner  before  the  filing  of  his 
petition  and  which  were  not  then  payable,  and  as  to  the 
claims  of  all  other  persons  not  known  to  the  said  petitioner 
at  the  time  of  making  this  order,  who  may  be  indorsees 
or  holders  of  any  negotiable  security  set  forth  in  his  said 
schedule." 

It  was  objected  on  the  part  of  the  plaintiffs^  that  the  de- 
fendant was  not  discharged  from  the  debt  in  question,  inas* 
much  as  the  bill  was  not  set  forth  in  his  schedula  The 
learned  Judge  reserved  the  point,  and  left  it  to  the  jury  to 
9ay  whether  the  defendant,  at  the  time  he  filed  his  petition, 
knew  that  the  plaintifia  were  the  holders  of  the  bill  The 
jury  found  in  the  n^ative,  and  a  verdict  was  entered  for 
the  defendant,  leave  being  reserved  to  the  plaintifib  to  move 
to  enter  a  verdict  for  them  for  the  amount  of  the  bilL 

LiLsh  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintifEs  on  the  issue  raised  by  the  first  replication ;  against 
which 

MiUer,  Serjt,  and  Beaaley  shewed  cause  (April  28). — By 
the  7  &  8  Vict  a  96,  a  22,  a  final  order  made  imder  the 
provisions  of  the  5  &  6  Vict  c.  116,  s.  10,  as  amended  by 
that  Act,  shall  protect  the  person  of  the  insolvent  "  frt)m  all 
process  in  respect  of  the  several  debts  and  sums  of  money 
due  or  claimed  to  be  due  at  the  time  of  filing  the  petition 
from  such  petitioner  to  the  several  persons  named  in  his 
schedule  as  creditors/'  &c.,  '*  or  in  respect  of  the  claims  of 
any  other  persons  not  known  to  such  petitioner  at  the  time 
of  making  the  final  order,  who  may  be  indorsees  or  holders 
of  any  n^otiable  securities  set  forth  in  such  schedule." 
Platd  V.  Bevil  (a)  is  an  authority  that  a  final  order  under 

(a)  2  Exch.  508. 
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those  Acts  oonstitutes  an  absolute  bar  to  an  action  for  such  1865. 
debts.  Here  the  juiy  haye  found,  that^  when  the  defend- 
ant filed  his  petition,  the  plainti£Gsi  were  not  known  to  him 
as  holders  of  the  bill;  the  only  question,  therefore,  is,  whe- 
ther the  bill  is  properly  set  forth  in  the  schedule  It  is 
sabmitted  that  the  description,  though  inaccurate,  is  suffir 
dent,  since  it  was  made  without  any  intention  to  mislead, 
and  did  not  in  &ct  mislead.  In  Ni(i8  t.  Nicholson  (a)  the 
insolvent  described  the  bill  as  dravm  by  him,  whereas,  in 
£abct^  it  was  (iccqited  by  him;  and  Abbott,  C.  J.,  told  the 
jury,  that^  if  they  thought  that  the  bill  mentioned  in  the 
schedule  was  meant  £or  the  bill  on  which  the  action  was 
brought,  and  that  the  misdescription  was  a  mistake  and  not 
intended  to  deceive  any  one,  then  the  verdict  ought  to  be 
for  the  defendant  In  the  case  of  Forman  v.  Drew  (6)  the 
insolvent  was  indebted  to  the  plaintifib^  who  carried  on 
business  under  the  name  of  '*  The  Argood  Coal  Company/' 
in  the  sum  of  82Z.  2s.  Sd  In  his  schedule,  the  insolvent 
described  the  debt  as  due  to  an  agent  of  the  plainti£fs,  and 
he  stated  that  the  amount  was  822.  The  Court  considered 
that»  as  there  was  no  evidence  of  any  intention  on  the  part 
of  the  insolvent  to  mislead  his  creditors,  and  that  as  the 
mode  in  which  the  debt  was  described  in  the  schedule  was 
calculated  to  notify  to  the  plaintifib  that  the  insolvent 
sought  to  be  discharged  in  respect  of  their  debt,  the  provi- 
sions of  the  1  Geo.  4,  c.  119,  &  6,  had  been  complied  with. 
Again,  in  Reeves  v.  Lambert  (c),  where  the  insolvent  de- 
scribed himself  as  indebted  in  1002.  to  a  creditor  who  held 
bis  acceptance  for  the  amount,  and  the  creditor  had  pre- 
viously indorsed  the  bill  to  the  plaintiffs,  but  the  insolvent 
was  ignorant  of  that  fact,  it  was  held,  that  the  schedule 
contained  a  true  description  of  the  person  to  whom  the  in- 
solvoit  was  indebted,  within  the  meaning  of  the  1  Geo.  4, 
a  119,  a.  6.     [Piatt,  R— That  statute  only  required  a  de- 

(a)  2  Car.  &  F.  120.         {b)  4  B.  &  C.  15.         (e)  4  B.  &  C.  214. 
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18^5.  ^  scription  of  the  debt,  and  that  was  correctly  given.]  Under 
the  Acts  in  question,  it  is  sufficient  if  there  is  such  a  de- 
scription of  the  security  as  to  convey  an  intimation  to  the 
creditor  that  the  insolvent  seeks  to  be  discharged  from  the 
debt  for  which  the.security  was  given.  Here  it  was  proved 
that  the  plaintiffs  were  fully  aware  of  it  [Alderson,  B. — 
Is  there  no  power  of  amendment?]  The  30th  section  of 
the  7  &  8  Yid  c.  96,  enables  the  commissioners  to  amend 
the  schedule  where  there  is  a  misdescription  in  the  amount 
of  the  debt,  without  any  culpable  n^ligence  or  fraud  or 
evil  intention  on  the  part  of  the  petitioner.  There  is  a 
similar  provision  in  the  1  &  2  Yict  c.  110,  &  93.  But  the 
object  of  those  enactments  is  to  protect  the  insolvent  from 
liability  in  respect  of  the  surplus  of  a  debt  entered  unin- 
tentionally for  a  less  amount,  and  to  prevent  the  creditor 
from  receiving  a  dividend  on  a  greater  amount  than  is 
really  due  to  him.  In  Hoylea  v.  Blare  (a),  where  the  in- 
solvent, by  mistake  and  without  fraud,  stated  the  debt  to 
be  3^.,  whereas  it  was  71.,  it  was  held  that^  inasmuch  as  the 
creditor  was  thereby  deprived  of  the  benefit  of  the  notice 
to  be  given  to  creditors  of  5L  and  upwards,  under  the  7lst 
section  of  the  1  &  2  Yict  c.  110,  it  was  not  a  case  within 
the  93rd  section  of  that  Act — ^They  also  referred  to  Letuia 
V.  Masmi  (b)  and  Jei^ia  v.  Jones  (c). 

Lush  in  support  of  the  rule. — Under  the  22nd  section  of 
the  7  &  8  Yict  c.  96,  the  final  order  operates  as  a  bar 
against  two  classes  of  persons,  firsts  those  named  in  the 
schedule  as  creditors;  secondly,  persons  not  known  to  the 
petitioner,  who  are  indorsees  or  holders  of  any  n^otiable 
securities  set  forth  in  the  schedule.  The  bill  on  which 
this  action  is  brought  is  not  set  forth  in  the  schedule. 
There  is  nothing  in  the  description  by  which  it  can  be 
identified.     Beck  v.  Bev&rly  (d)  decided,  that  the  discharge 

(a)  14  M.  &  W.  387.  (c)  4  Dow,  P.  C.  610. 

(6)  4  Car.  &  P.  322.  (cQ  11  M,  &  W.  845. 
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of  an  insolvent  debtor  from  a  debt  in  respect  of  which  he  1855. 
has  accepted  a  bill  of  exchange,  is  no  discharge  as  to  the 
bill  in  the  hands  of  a  third  person,  unless  the  holder's  name 
be  inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is 
unknown,  pursuant  to  the  1  &  2yict  c.  110,  s.  75.  That 
decision  is  fortified  by  Lanvbert  v.  Smith  (a),  where  Maule, 
J.,  says,  "  I  am  disposed  to  think,  that  the  Act  requires  that 
the  schedule  shall  contain  the  name  of  the  holder  of  a  ne- 
gotiable security,  where  his  name  is  known;  or,  if  he  be 
unknown,  some  reference  to  him  as  holder  or  indorsee.'^ 
Nias  V.  Nicholson  (&)  must  be  considered  as  overruled  by 
Leonard  v.  Baker  (c),  and  Tyera  v.  Stunt  (d).  It  is  diffi- 
cult to  reconcile  all  the  cases.  Under  the  old  Insolvent 
Acts,  the  question  was  raised  by  the  general  issue  and  sub- 
mitted to  the  jury;  but  now  the  new  rules  have  made  a 
mord'marked  distinction  between  questions  of  law  and  fact. 
K  the  description  in  this  case  be  held  sufficient,  it  is  difficult 
to  say  how  far  the  inaccuracy  may  not  extend.  The  30th 
section  of  the  7  &  8  Vict  c.  96  having  provided  a  remedy  for  a 
particular  inaccuracy,  the  necessary  inference  is,  that  any 
other  inaccuracy  will  vitiate  the  description. — He  also  ar- 
gued, that  upon  these  pleadings  the  plaintiffs  were  entitled 
to  the  verdict^  inasmuch  as  the  plea  was  bad,  for  not 
averring  that  the  bill  was  set  forth  in  the  schedule,  and  that 
the  holder  was  unknown  to  the  defendant;  and,  that  the 
replications  afforded  an  answer  to  the  plea  On  this  point 
he  cited  FhilUps  v.  Pickford  (e). 

•     Our.  adv.vult 

Platt,  B.,  now  said. — ^This  was  a  rule  to  set  aside  the 
verdict  for  the  defendant  on  the  issue  raised  by  the  first  re- 
plication, and  to  enter  it  for  the  plaintiffs  for  the  amount  of 


(a)  11  a  B.  358.  (d)  7  Scott,  349. 

(b)  2  Car.  &  P.  120.  (e)  9  C.  B.  469. 
(r)  15  M.  &  W.  302. 
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1856.  the  bill  set  out  in  the  declaration.  The  case  was  argued  in 
the  present  term,  before  my  Brother  Alderaon,  my  Brother 
Hartin,  and  mysel£  Judgment  was  not  given  at  the  time, 
because  we  desired  to  consult  the  Lord  Chief  Baron  and  my 
Brother  Parke,  as  I  entertained  some  doubt  upon  the  subject^ 
my  view  being  opposed  to  that  of  my  two  learned  Brothers. 
The  opportunity  has  been  afforded  us,  and  it  now  remains 
for  me  to  pronounce  the  decision  of  the  Court.  [His  Lord- 
ship then  stated  the  facts,  and  proceeded:] — ^The  question 
is,  whether  the  bill  on  which  the  action  is  brought^  is  pro- 
perly described  in  the  defendant's  schedule.  It  is  quite 
clear,  that  the  defendant  meant  to  give  an  account  of  every 
one  whom  he  supposed  to  be  his  creditors ;  and,  that  he  was 
not  aware  that  the  bill  had  ever  travelled  out  of  the  hands 
of  Wright  &  Co.  By  the  22nd  section  of  the  7  &  8  Vict  a 
96^  the  persons  who  are  to  be  barred  by  a  dischaige  tnder 
the  Insolvent  Act  are  those  who  may  be  indorsees  or 
holders  of  any  negotiable  security  set  forth  in  the  schedule. 
It  was,  therefore,  a  question,  whether  this  acceptance  of  the 
defendant  for  262.  7«.  6d,  was  set  forth  in  the  schedula 
Now,  so  far  from  being  set  forth  in  the  schedule,  the  bill, 
which  was  accepted  by  the  defendant,  is  described  as  drawn 
by  him;  and,  instead  of  a  bill  for  261,  78,  6d,  it  is  stated  to 
be  for  S0{.  Therefore,  there  is  nothing  on  the  faoeof  this 
description  which  would  enable  any  one  reasonably  to  say, 
that  the  bill  on  which  this  action  is  brought  is  set  forth  in 
the  schedule.  It  is  to  be  lamented  that  the  description 
was  not  more  correct,  because  the  plaintiffs  were  aware  that 
the  defendant  intended  to  take  the  benefit  of  the  Insolvent 
Act;  therefore,  all  the  notice  which  was  necessary,  was  sub- 
stantially given  to  them.  However,  the  statute  requires 
that  the  instnunent  should  be  correctly  set  forth  in  the 
schedule,  and  this  has  not  been  done;  and,  therefore,  the 
rule  must  be  absolute. 

Martin,  B.,  added. — In  reality,  all  that  is  mentioned  in 
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the  schedule  respecting  this  bill  is»  that  it  is  a  renewal,-^  I85fi. 
"  and  afterwards  renewed  by  self*'  To  hold  such  a  descrip- 
tion sufficient^  would  be  to  substitute  a  verbal  statement  for 
a  written  docum^ity  and  to  make  an  insolvent's  discharge 
depend  entirely  on  parol  evidence,  which  would  lead  to 
great  inconvenience.  I  apprehend  that  the  legislature  in- 
tended that  there  should  be  something  in  writing,  to  shew 
that  the  discharge  was  in  respect  of  that  debt  which  is  the 
subject  of  the  action. 

Pabkb,  B. — I  assent  to  what  has  been  said  by  my  Brothers 
Piatt  and  Martin. 

Rule  absolute. 


Shepherd,  Deputy  Master  of  the  TRumr-HousE,  Dept-     AprU  23. 

FORD  Strond,  v.  Hills. 

JLHE  following  case  was  stated  for  the  opinion  of  this  The  82  Geo.  8, 
Courts  by  consent  and  order  of  a  Judge,  pursuant  to  the  impoUe  oei^ 
Common  Law  Procedure  Acts,  1852  and  1854.  d^i^^to""* 

be  paid  by  the 
master  or 
cmnmT  for  every  ship  or  yeaael  of  a  certain  burthen  passing  from,  to,  or  by  Ramsgate. 
Sect.  14  declares,  that  "  no  coasting  vessel  or  fisherman  shall  pay  the  duty  charged  by  that 
Act  oftener  than  once  in  any  one  year."  Sect.  15  empowers  the  collectors  to  distrain  every 
ship  and  aU  the  tackle^  &c.,  for  nonpayment  of  the  duties.  By  sect.  16,  if  any  master  or 
owner  of  any  ship  or  vessel  shldl  elude  or  avoid  payment  of  the  duties,  he  shall  stand 
chai^ged  and  be  liable  to  the  payment  of  the  same;  and  the  same  shall  be  levied  and  reco- 
vered from  such  master  or  owner  by  the  same  method  by  which  fines  and  penalties  im- 
posed by  that  Act  are  levied  and  recovered.  By  sect.  72,  penalties  and  forfeitures  are  to  be 
recovered  by  action  or  distress^  The  defendant,  who  was  sued  for  duties  under  the  above 
Aety  was  the  owner  of  a  vessel  which  several  times  in  the  year  sailed  in  ballast  to  Jer> 
sey.  and  brought  fit>m  thence  oysters,  which  the  defendant  purchased  of  fishermen  there, 
sna  which  he  deposited  in  beds  at  MUton: — MM,  first,  that  an  action  would  lie  on  the  sta- 
tute for  the  recovery  of  the  duties,  and  that  the  power  of  distress  was  merely  a  cumulative 
remedy ;  secondly,  that  the  plaintiff's  vessel  was  not  a  "  coasting  vessel "  or  "fisherman  " 
within  the  meaning  of  the  above  Act;  thirdly,  that  the  action  being  on  a  specialty,  the  pe- 
riod of  limitation  was  twenty  years,  under  the  Ski  Will.  4,  c.  42,  s.  8. 
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1866.  This  action  is  brought  by  the  plaintiff,  under  the  provi- 

sions of  the  32  Geo.  3,  e.  74,  and  other  Acts  for  the  Im- 
provement of  Samsgate  Harbour,  on  behalf  of  the  trustees 
for  carrying  into  execution  the  said  Acts,  for  the  recovery 
of  certain  tolls  or  dues  claimed  by  the  said  trustees  as  due 
to  them. ' 

The  32  Geo.  3,  c.  74,  a  8,  is  as  follows:—"  And  be  it  fur- 
ther enacted,  that  the  said  trustees,  or  any  such  fifteen  or 
more  of  them  as  aforesaid,  at  a  public  meeting  (previous 
notice  whereof  shall  be  given,*'  Sec),  "  are  hereby  authorised 
to  settle  and  impose  the  several  rates  and  duties  herein- 
after mentioned,  which  rates  .and  duties  shall  commence 
and  become  payable  from  and  after  the  25ih  day  of  June, 
1792,  inclusive,"  &c. :  "  that  is  to  say,  any  rate  or  duty  not 
exceeding  three-pence  per  ton,  to  be  paid  by  the  master 
or  owners  for  every  ship,  vessel,  or  crayer,  of  the  burthen 
of  twenty  tons  or  upwards,  and  not  exceeding  the  biuiihen 
of  three  hundred  tons,  whether  the  same  may  be  laden  or 
in  ballast,  passing  from,  to,  or  by  Bamsgate,  whether  on 
the  east  or  west  side  of  the  Goodwin  Sands,  or  otherwise 
passing  by  or  coming  into  the  harbour  there  (other  than  and 
except  ships  laden  with  coals,  grindstones,  or  Purbeck,  Port- 
land, or  other  stones),  not  having  a  receipt  testifying  his 
payment  before  on  that  voyage;  and  for  every  ship,  vessel, 
or  crayer,  which  shall  exceed  the  burthen  of  three  hundred 
tons,  any  rate  or  duty  not  exceeding  one  penny  for  each 
ton  of  such  ship  (except  ships  laden  with  coals,  grindstones, 
Purbeck,  Portland,  or  other  stones),  and  for  every  chaldron 
of  coals,  or  ton  of  grindstones,  Purbeck,  Portland,  or  other 
stones,  a  rate  not  exceeding  three-halfpence;  ancl  the  said 
duties  shall  be  paid  every  time  such  ship,  vessel,  or  crayer 
shall  sail  from,  arrive,  or  come  into  harbour  at,  or  pass  by 
Bamsgate  as  aforesaid  (except  as  hereinafter  mentioned) ; 
and  such  rates  or  duties,  when  settled  by  the  said  trustees, 
shall  be  forthwith  published  in  the  London  Gazette  for  the 
information  of  all  parties  concerned ;  the  same  to  be  paid 
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to  the  customer  or  collector  of  the  customs,  or  their  de-  1866. 
putiee,  or  such  other  persou  or  persons  as  shall  he  appoint- 
ed by  the  trustees  of  this  Act  to  receive  the  same,  in  such 
port  or  place  whence  such  ship,  vessel,  or  crayer  shall  set 
forth,  or  where  such  ship,  vessel,  or  crayer  shall  arrive,  be- 
fore she  sails  from  such  port  on  her  outward-bound  voyage, 
and  before  unloading  the  goods  on  board  thereof  on  her 
bomeward-bound  voyage;  the  amount  of  the  number  of 
such  tons  to  be  ascertained  according  to  the  rules  laid  down 
by  an  Act  passed,"  &c.  (26  Geo.  8,  c.  60).  «  And  that  the 
rates  and  duties  so  to  be  levied  and  raised  as  aforesaid  shall 
be  applied,  by  or  under  the  discretion  of  the  said  trustees, 
in  or  towards  the  enlarging,  building,  finishing,  maintain- 
mg,  and  supporting  and  improving  the  said  harbour  of 
Bamsgata^' 

The  12th  section  enacts:  **  That  no  ship,  vessel,  or  crayer 
outward-bound,  the  place  of  whose  destination  shall  bo  to 
or  by  Bamsgate,  shall  be  cleared  at  the  office  of  his  Ma- 
jesty^s  Customs  or  subsidies  on  such  outward-board  voyage; 
nor  shall  any  vessel  who  shall  have  sailed  from  or  by 
Bamsgate,  or  have  gone  into  harbour  there,  be  allowed  to 
enter  at  the  said  office  on  her  homeward-boimd  voyage,  by 
any  officer  or  officers  of  his  Majesty's  Customs,  without  pro- 
ducing a  certificate  from  the  officer  or  person  employed  to 
collect  the  same,  testifying  the  payment  of  the  rates  and 
duties  imposed  under  the  authority  of  this  Act:  and  also 
that  on  producing  a  proper  acquittance  for  the  receipt 
thereof,  such  master  or  owner  thereof  shall  have,  and  be  en- 
titled to,  an  allowance  fit)m  the  merchants,  importers,  or 
exporters,  as  follows;  that  is  to  say,  for  every  ton  of  goods 
leaden  on  board  such  ship  or  vessel  on  accoimt  of  such 
merchants,  importers,  or  exporters,  a  like  sum  per  ton  as 
is  by  this  Act  charged  upon  the  ship  or  vessel  on  board  of 
which  such  goods  or  merchandises  shall  be  laden,  and  so 
in  proportion  for  a  less  quantity  than  a  ton.'' 
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1855.  (The  case  then  set  out  the  13th  section,  ^hich  relates  to 

the  appointment  and  duties  of  collectors). 

The  14th  section  is  as  follows: — "  Proyided  always,  and  it 
is  hereby  declared,  that  no  coasting  vessel  or  fisherman 
shall  pay  the  duty  charged  by  this  Act  oftener  than  once 
in  any  one  year;  nor  shall  any  collier  returning  in  ballast 
from  the  French  or  Flemish  coast,  producing  a  certificate 
of  having  paid  the  duty  on  her  outward-bound  voyage  for 
her  caigo  of  coals,  be  liable  to  the  payment  of  any  such 
duty  for  her  inward-boimd  voyage,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding." 

The  15th  section  enacts,  "  That  it  shall  be  lawful  for  the 
collector  or  collectors,  or  any  other  person  or  persons  au- 
thorised and  deputed  by  the  said  trustees,  to  go  on  board 
any  ship,  vessel,  or  crayer,  to  demand,  collect,  and  receive 
the  said  duties  and  rates  by  this  Act  due  and  payable,  and 
for  nonpayment  thereof  to  take  and  distrain  every  such 
ship  or  vessel,  and  all  the  tackle,  apparel,  and  furniture 
thereto  belongmg,  or  any  part  thereof,  and  the  same  to  de- 
tain and  keep;  and  in  case  of  any  neglect  or  delay  in  pay- 
ment of  any  of  the  said  duties  and  rates  for  ten  days  after 
any  distress  so  taken  as  aforesaid,  that  then  it  shall  be  law- 
ful for  the  said  collector  and  collectors,  receiver  and  re- 
ceivers of  the  said  duties  and  rates,  to  sell  the  said  distress, 
and  therewith  to  satisfy  him  or  themselves,  as  well  for  and 
concerning  the  duty  so  neglected  or  delayed  to  be  paid  for, 
and  for  which  a  distress  shall  be  so  taken  as  aforesaid,  as 
also  for  his  or  their  reasonable  charge  in  taking,  keeping, 
and  selling  such  distress,  rendering  to  the  master  or  other 
person  having  the  rule  and  command  of  the  ship  or  vessel 
in  or  from  which  such  distress  shall  be  so  taken,  the  over- 
plus, on  demand,  if  any  there  shall  b&^' 

Section  16  enacts:  ''That  if  any  master,  commander,  or 
owner  of  any  ship,  vessel,  or  crayer  shall,  at  any  time  be- 
fore the  commencement  of  this  Act,  have  eluded  or  avoided 
the  duties  payable  under  the  said  former  Act,  or  shall,  at 
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any  time  from  the  commencement  of  this  Act,  elude  or  1855. 
avoid,  or  attempt  to  elude  or  avoid,  the  payment  of  the 
duties  hereby  granted,  by  any  method  whatsoever,  such 
master,  commander,  or  owner  of  such  ship  or  vessel  shall 
stand  charged  with  and  be  liable  to  the  payment  of  the 
same,  and  the  same  shall  be  levied  and  recovered  from  such 
master  or  owner  by  the  same  method  by  which  fines  and 
penalties  imposed  by  this  Act  are  hereinafter  directed  to  be 
levied  and  recovered." 

Section  72  enacts :  "  That  all  penalties  and  forfeitures  by 
this  Act,  or  any  bye-laws,  rules,  orders,  or  ordinances  to  be 
made  in  pursuance  thereof,  to  be  imposed  or  incurred  as 
aforesaid,  the  manner  of  recovering  and  levying  whereof  is 
not  hereby  otherwise  particularly  directed,  shall  be  levied 
and  recovered  in  any  action  of  debt  in  any  Court  of  record, 
in  the  name  of  the  deputy  master  of  the  Trinity  House, 
Deptford  Strond,  for  the  time  being,  and  his  successors, 
who  is  hereby  empowered  to  bring  such  action  or  actions, 
in  which  no  essoign  &c.  shall  be  allowed,  or  otherwise  shall 
and  may  be  recovered  and  levied  by  distress  and  sale,  by 
virtue  of  the  warrant  of  any  of  the  justices  of  the  peace, 
mayor.  Sec,  or  other  magistrate  of  the  town,  district,  or 
place  wherein  such  offender  or  offenders  shall  reside,'^  &c., 
^  and  in  case  of  no  sufficient  distress  being  found,  such  jus- 
tice of  the  peace,  mayor,  &c.,  may  commit  such  offender  to 
prison,"  Sec. 

(The  case  then  set  out  the  62nd  section,  which  directs^ 
that  all  actions  brought  on  the  part  of  the  trustees,  in  pur- 
suance of  that  Act,  shall  be  commenced  in  the  name  of  the 
said  deputy  master  of  the  Trinity  House  for  the  time  being, 
and  his  successors). 

The  32  Gea  3,  c.  74,  with  the  subsequent  Acts,  and  also 
the  repealed  Act  22  Cleo.  2,  c  40,  are  to  be  taken  as  parts 
of  this  casa 

The  rates  or  duties  for  which  this  action  is  brought  are 
rates  or  duties  imposed  by  the  said  trustees  in  pursuance  of 
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1855.  the  said  Act^  32  Geo.  3,  and  the  said  subsequent  Acts,  upon 
vessels  of  the  burden  of  twenty  tons  or  upwards,  and  not 
exceeding  the  burden  of  three  hundred  tons,  passing  by 
Bamsgate,  and  made  payable  by  the  master  or  own^  of 
such  vessels,  and  which  rates  or  duties  are  daimed  as  due 
in  respect  of  voyages  of  "  The  James  Harmer,"  "  Good  In- 
tent,'' &a,  from  Milton,  in  the  county  of  Kent,  to  Jersey 
and  back  by  the  harbour  of  Bamsgate,  as  mentioned  in 
the  32  Geo.  3,  c.  74. 

The  said  vessels  were  owned  by  the  defendant,  and  be- 
longed to  the  port  of  London,  and  each  of  them  was  of 
more  than  twenty  tons  and  less  than  three  hundred  tons 
burthen,  viz.  of  sixty  tons  burthen  or  thereabout&  The 
defendant  was  and  still  is  an  oyster  merchant  and  the 
owner  and  proprietor  of  the  Milton  Oyster  Fishery  Grounds, 
at  Milton  next  Sittingboume,  in  the  county  of  Kent;  and 
on  each  of  the  said  voyages  to  Jersey,  the  said  vessels  sailed 
in  ballast  for  the  pux^f  bringing  back  oyaters;  and.  on 
each  of  the  said  voyages  from  Jersey,  the  said  vessels  were 
laden  with  oysters  for  the  purpose  of  bringing  the  same  to 
the  defendant's  said  oyster  grounds,  and  there  depositing 
the  same  to  fatten,  and  afterwards  selling  the  same. 

The  course  of  business  in  the  oyster  trade  between  Jersey 
and  England  is,  as  far  as  concerns  this  case,  as  follows : — 
Full  grown  oysters  are  dredged  in  the  Bristol  Channel  by 
fishermen  who  use  for  that  purpose  small  vessels  of  trom 
twenty  to  fifty  tons  burthen.  The  fishermen  take  the 
oysters  to  Jersey  and  there  deposit  them  in  places  called 
''  Oyster  Parks,"  which  are  banks  on  the  shore  between  the 
high  and  low  water  marks.  The  fishermen  are  paid  for 
such  oysters  at  a  certain  rate  per  tub  by  an  oyster  merchant 
in  Jersey.  The  vessels  employed  by  the  fishermen  in 
dredging  belong  to  them,  and  not  to  any  oyster  merchant 
The  fishermen  in  general  dredge  on  their  own  account,  and 
are  not  employed  by  oyster  merchants  or  owners  of  oyster 
fisheries  or  beds.      Occasionally,  though  but  rarely,  the 
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fishennen  are  sent  out  specially  by  particular  merchants  or  1855. 
owners  of  such  oyster  fisheries  or  beds  to  dredge  oysters, 
and  in  such  cases  are  paid  sometimes  by  the  tub  of  oysters 
caught  and  sometimes  by  the  day.  In  all  cases  the  fisher- 
men carry  on  a  distinct  business  firom  that  of  the  oyster 
merchants  or  owners  of  oyster  fisheries  or  beda  The 
oysters  deposited  in  the  said  oyster  parks  are  irom  time  to 
time  collected  by  hand  at  low  water  and  laden  on  board 
vessels  belonging  to  or  freighted  by  oyster  merchants  or 
owners  of  such  oyster  fisheries  and  beds,  and  imported  in 
such  vessels  to  various  parte  and  places  in  Kent  and  Essex. 
Until  the  16  &  17  Vict  a  106,  these  vessels  had  to  clear 
the  Custom-house  at  Jersey  before  leaving,  and  a  declaration 
had  to  be  first  made  that  the  oysters  were  British  caught, 
and  a  certificate  was  then  given  to  that  efiect  On  arriving 
in  England  the  oysters  are  placed  on  such  oyster  beds  as 
aforesaid  in  or  near  the  ports  or  places  of  discharge  to 
£fttten,  and  ultimately  sent  to  market  to  London  in  vessels 
belonging  to  or  freighted  by  the  oyster  merchants  or  owners 
of  the  said  beds,  and  there  sold  on  their  account  The 
oysters  are  caught  by  the  fishermen  at  Jersey  from  February 
to  June,  and  come  to  market  from  August  to  May  fol- 
lowing. 

The  defendant's  vessels  were,  on  each  of  the  above-men- 
tioned voyages  from  Jersey,  engaged  in  carrying  from 
Jersey  to  Milton  in  Kent  oysters  which  had  been  dredged 
and  deposited,  and  which  were  imported  to  Milton  and 
deposited  on  the  defendant's  said  oyster  grounds  there,  to 
&tten ;  and  were  afterwards  sent  to  market  according  to 
the  usual  course  of  business  as  above  described.  The 
defendant's  vessels  on  the  said  voyages  carried  no  other 
cargo  than  oyster&  Each  of  the  said  vessels  performed 
annually  in  the  spring  several  of  the  said  voyages  from 
Jersey  to  Milton.  On  some  of  the  said  voyages  from  Jersey 
to  Milton,  the  said  vessels  were  employed  on  account  of  the 
defendant,  and  on  other  of  such  voyages  by  other  oyster 
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1856.  merchaDta  who  paid  freight  &r  the  «aid  cargoes.  The 
Court  may  draw  such  inferenoes  of  fact  firom  the  above 
statement  as  a  juiy  might  draw. 

The  defendant  has,  since  the  commencement  of  this 
action,  paid  the  rates  and  duties  payable  in  respect  of  each 
of  the  said  vessels  once  in  every  year,  as  required  by  the 
said  Act,  which  has  been  received  without  prejudice  to  the 
plaintiflTs  claim  for  a  larger  amount  The  amount  of  rates 
or  duties  (if  any)  which  have  accrued  due,  if  the  said  Acts 
authorise  the  levying  of  rates  or  duties  in  respect  of  each  of 
the  said  voyages,  is  1022.  12s.  6<L  over  and  beyond  the 
amount  so  paid;  the  sum  of  521.  8s.  6d^  part  of  the  said 
102L  12s.  6d,  became  due  Qi  at  all)  more  than  six  years 
before  the  oommenccmoit  of  this  suit 

The  questions  for  the  opinion  of  the  Court  are- 
First^  whether  an  action  at  law  is  maintainable  for  the 
said  rates  or  duties. 

Secondly,  whether  the  said  Acts  authcoise  the  exaction 
of  rates  or  duties  in  respect  of  each  of  the  said  voyages,  or 
the  exaction  of  only  one  payment  of  rates  or  duties  per 
annum  in  respect  of  each  of  the  said  vesseLai 

Thirdly,  whether  the  rates  or  duties  payable  annually  or 
ofbener  (as  the  case  may  be)  which  accrued  due  more  than 
six  years  before  the  commencement  of  this  suit^  can  be  re- 
covered in  this  action. 

Judgment  by  confession  is  to  be  entered  for  the  plaintiff 
for  such  amount  as  the  Court  shall  think  fit,  with  costs,  if 
judgment  be  for  the  plaintiff;  or  if  judgment  be  for  the 
defendant,  then  judgment  of  nolle  prosequi,  with  costs,  is  to 
be  entered. 

WiUes  argued  for  the  plaintiff  in  last  Hilary  Vacation 
(Feb.  8.) — ^First^  an  action  at  law  is  maintainable  for  the 
duties  imposed  by  the  32  Geo.  3,  c.  74.  The  difficulty 
arises  from  the  language  of  the  16th  section,  which  enacts 
that  if  any  master  or  owner  of  any  ship  or  vessel  Khali  elude 
or  avoid  payment  of  the  duties  thereby  granted,  he  *'  shall 
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stand  diaiged  with  and  be  liable  to  the  payment  of  the  1856. 
same^  and  the  same  shall  be  levied  and  reoovered  from  such 
master  or  owner  by  the  same  method  by  which  fines  and 
penaltiee  imposed  by  this  Act  are  hereinafter  directed  to 
be  levied  and  recovered/'  By  the  67th  section  penalties 
and  forfeitures  are  to  be  recovered  by  distress.  But  the 
words  in  the  16th  section,  ''shall  stand  charged  with  and 
be  licMe  to  the  payment  of  the  same,"  are  sufficient  to 
create  a  duty  in  respect  of  which  debt  will  lie,  and  the 
latter  words  of  the  section  merely  provide  a  cumulative 
remedy.  In  Com.  Dig.,  tit  Dett>  (A.  9\  after  enumerating 
other  instances  in  which  debt  will  lie,  it  is  said,  "  So,  for 
Customs  due  for  merchandises,  though  the  goods  are  for- 
feited for  nonpayment:  R  1,  KoL  383."  [Parke,  B.— The 
statute  says  that  the  duties  are  to  be  pa4d  by  the  master  or 
owner,  then  an  action  of  debt  will  lie  for  their  recovery.] 

The  second  question  depends  on  whether  these  vessels 
are  *'  coasting  vessels  or  fish^men,"  within  the  meaning  of 
the  14th  section.  [Parlce,  R — ^They  are  certainly  not 
fishermen.  Alderson,  R — ^A  fisherman  is  a  vessel  used  for 
catching  fish  as  well  as  carrying  it :  the  carryiog  is  merely 
incidental  to  the  catching.  These  vessels  only  cany  fish.} 
Neither  are  they  *'  cocusting  vessela"  Jersey  is  no  part  of 
the  coast  of  EngUmd  It  is  one  of  the  Channel  Islands, 
which  in  the  reign  of  Henry  X.  were  attached  to  the  king- 
dom of  England  as  part  of  the  Duchy  of  Normandy. 
Henry  3  yielded  up  Normandy  to  the  crown  of  France,  but 
retained  these  islands,  which  have  ever  since  continued 
under  the  dominion  of  the  Sovereigns  of  England  :  4  Inst 
X86 ;  Com.  Dig.  «  Navigation "  (F.  3).  They  are  not  in- 
cluded in  Acts  of  Parliament  relating  to  Qreat  Britain, 
tinless  mentioned  in  express  terms.  [Pa/rke,  R — Does  not  a 
** coasting  vessel"  mean  a  vessel  which  in  the  ordinary 
course  of  its  trading  goes  coastwise  finom  one  part  of  the 
Queen's  dominions  to  another.]      Davison  v.  MehiMen  (a) 

(a)  6  Moore,  387. 
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1865.  decided  that  an  Irish  vessel  with  a  general  cargo  trading 
between  Belfast  and  London,  and  not  laden  with  com  or 
grain  as  specified  in  the  46  Geo.  3,  c.  97,  was  not  a  coasting 
vessel  or  an  Irish  trader  using  the  navigation  of  the  river 
Thames  as  a  coaster,  vdthin  the  meaning  of  the  Pilot  Act, 
52  Geo.  3,  c.  39,  s.  2.  [Martin,  B. — If  the  plaintiffs  con- 
struction be  correct,  a  collier  taking  coal  to  Jersey  would 
be  boimd  to  pay  the  duty  both  on  her  outward  and  home- 
ward voyage,  while  a  collier  taking  coal  to  the  French  or 
Flemish  coast  is  only  bound  to  pay  on  one  voyage.]  That 
may  have  been  an  oversight,  as  in  the  case  of  Ireland 
remaining  a  place  beyond  the  seas :  Lane  v.  Bennstt  (a) ; 
but  as  observed  by  BvZle7\  J.,  "  A  casus  omissus  can  in 
no  way  be  supplied  by  a  Court  of  Law,  for  that  would  be 
to  make  laws."  Goods  imported  from  a  port  in  Ireland  to 
Bristol  are  not  brought  coastwise :  Battersby  v.  Kirk  (b). 
[Martin,  B.  referred  to  the  12  &  13  Vict  c.  29,  s.  20. 
Alderson,  B. — ^Surely  Jersey  is  part  of  the  coast  of  Nor- 
mandy. The  circumstance  of  its  .belonging  to  the  crown  of 
England  cannot  alter  its  geographical  coast,  for,  if  so,  Ceylon 
would  be  part  of  the  coast  of  England.  A  "  coasting  ves- 
sel'' must  mean  a  vessel  going  along  the  coast  The 
middle  point  of  the  sea,  between  two  countries,  is  the  limit 
of  the  coast  of  each  country.]  Jersey  is  in  the  same  con- 
dition as  the  Isle  of  Man,  which  is  no  part  of  the  realm 
of  England :  Com.  Dig.  "  Navigation  "  (F.  2).  The  Cus- 
toms Act  8  &  9  Vict  c.  86,  a  113,  declares  that  all  trade  by 
sea  from  one  part  of  the  United  Kingdom  to  another  or  to 
the  Isle  of  Man,  shall  be  deemed  to  be  a  coasting  trade,  and 
all  ships  while  employed  therein  shall  be  deemed  to  be 
coasting  ships.  Ships  trading  from  the  United  Kingdom  to 
Jersey  are  not  coasting  ships  within  that  provision. 
[Alderaon,  B. — ^The  Undercliff  of  the  Isle  of  Wight  is  part 
of  the  coast  of  England.  So  when  Calais  was  under  the 
dominion  of  the  English  crown  it  was  part  of  the  realm  of 
England  ;  children  bom  there  were  Englishmen  and  could 

(a)  1  M.  &  W.  70.  (b)  2  Bing.  N.  C.  584 ;  2  Scott,  11. 
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inherit  property  in  England;   and  a  writ  of  error  to  the         1865. 
Ekig's  Bench  would  lie  on  a  judgment  given  there :  4  Inst 
e  68.     It  is  not  so  with  the  Channel  Island&] 

Thirdly,  the  plaintiff  is  entitled  to  recover  the  duties 
which  accrued  due  more  than  six  years  before  the  com- 
mencement of  the  suit.  The  action  is  founded  on  a  statu- 
tory liability,  and  therefore  the  period  of  limitation  is  that 
prescribed  by  the  3  &  4  Will.  4,  c.  42,  s.  3,  viz.  twenty 
years,  and  not  the  six  y^ars  mentioned  in  the  21  Jac.  1, 
c  16,  s.  2.  The  case  of  The  Cork  and  Bcmdon  Bailway 
CoTnpany  v.  Ooode(a)  is  a  conclusive  authority  on  this 
point  There  it  was  held  that  an  action  of  debt  for  railway 
calls  was  an  action  in  respect  of  a  statutory  liability,  and 
consequently  that  the  period  of  limitation  was  twenty  years. 
[Parke,  B. — ^That  is  certainly  a  stronger  case  than  the 
present,  for  there  it  might  be  said,  that,  although  the  statute 
gave  the  power  to  make  the  calls,  they  became  due  by 
coiUra^t,] 

STiee,  Serjt  for  the  defendant. — ^These  vessels  are  "  coast- 
ing vessels  "  within  the  meaning  of  the  32  Qeo.  3,  c.  74, 
&  14.  In  all  the  navigation  Acts,  the  trade  between  Great 
Britain  and  Guernsey  and  Jersey  is  treated  as  part  of  the 
coasting  trada  The  earliest  Act  relating  to  this  subject  is 
the  12  Car.  2,  c.  18,  the  6th  section  of  which,  although  it 
does  not  use  the  term  "  coasting  vessels,"  speaks  of  vessels 
carrying  goods  "  from  one  port  or  creek  of  England,  Ireland, 
Wales,  Islands  of  Guernsey  or  Jersey,  or  town  of  Berwick- 
upon-Tweed,  to  another  port  or  creek  of  the  same  or  of  any 
of  them.''  Again  in  the  34  Geo.  3,  c.  68,  ss.  3,  4,  and  42 
Geo.  3,  a  61,  a  4,  where  provisions  are  made  respecting  the 
coasting  trade,  Guernsey  and  Jersey  are  included.  The 
3  &  4  Will  4,  c.  54,  s.  12,  requires  the  whole  of  the  crew  to 
be  British  seamen  "  if  such  ship  be  employed  in  a  coasting 

(a)  13  C.  B.  826. 
VOL.  XL  F  EXCH. 


66  EXCHEQtTEB  REPOBTa 

voyage  from  one  part  of  the  United  Kingdom  to  another, 
or  in  a  voyage  between  the  United  Kingdom  and  the 
islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  or 
from  one  of  the  &aid  islands  to  another  of  them,  or  from 
one  part  of  either  of  them  to  another  of  the  same,  or  be 
employed  in  fishing  on  the  coasts  of  the  United  Kingdom, 
or  of  any  of  the  said  islands."    The  8  &  9  Vict  c.  88,  s.  1 3, 
and  12  &  13  Vict  c.29,  s.  7,  contain  similar  provisions.   The 
17  &  18  Vict  c.  5,   which   admits  foreign  ships  to  the 
coasting  trade,  subjects  them  to  the  same  rules  as  British 
ships,  if  «  employed  in  carrying  goods  or  passengers  coast- 
wise  from  one  part  of  the  United  Kingdom  to  another,  or 
from  the  islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  or 
Man,  to  the  United  Kingdom,  or  from  the  United  Kingdom 
to  any  of  the  said  islands,  or  from  any  of  the  said  islands  to 
any  other  of  them :"  sect  2.     [Parke,  B. — ^The  question  is, 
what  was  the  meaning  of  the  term  coasting  vessel  in  1792, 
when  the  32  Geo.  3,  c.  74,  passed.]     Davison  v.  Afekibben(a) 
merely  decided  that  a  vessel  trading  between  Belfa^  and 
London  was  not  a  coasting  vessel  with  reference  to  the  46 
Geo,  3,  c.  97,  and  52  Geo.  3,  c.  39,  s.  2.    Batterahy  v. 
Kirk  (b)  has  no  bearing  on  this  case :  there  it  was  held 
that  statutes  declaring  Ireland  not  to  be  "beyond  the  seas" 
for  revenue  purposes,  did  not  exempt  goods  brought  from 
Ireland  from  the  duties  imposed  by  the  British  Dock  Act, 
48  Geo.  3,  a  xiL     But  there   is  no  decision  that  vessels 
trading  to  Jersey  are  not  coasting  vessels.     At  all  events, 
the  term  ''  coasting  vessel "  is  ambiguous,  and  as  the  Act 
imposes  a  burthen  on  the  subject,   the  liability  must  be 
clear  (c).     [  WiUes  referred  to  6  Eliz.  c.  5,  a  8]. 

Parke,  B. — The  first  question  is,  whether  this  action  is 
maintainable  for  the  rates  or  duties  imposed  by  the  32  Geo. 

(a)  6  Moore,  387.  (c)  The  learned  Serjeant  did 

(b)  2  Bing.  N.  C.  584 ;  3  B.  &      not  argue  the  other  points. 
B.  112. 
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3,  c.  74f,  and  I  am  of  opinion  that  it  is.  There  is  no  doubt  1856. 
that  wherever  an  Act  of  Parliament  creates  a  duty  or  obli- 
gation to  pay  money,  an  action  will  lie  for  its  recovery, 
unless  the  Act  contains  some  provision  to  the  contrary  (a). 
It  is  true  that  this  statute  gives  a  power  of  distress,  but  that 
is  clearly  a  cumulativ^  remedy.  The  next  question  is, 
whether  these  vessels  come  within  the  description  of 
"  coasting  vessels  "  or  «  fishermen."  They  certainly  do  not 
come  within  the  description  of  "fishermen.^  A  fishing 
vessel  is  a  vessel  from  which  persons  fish  either  with  a  line 
or  net^  and  not  a  vessel  merely  used  for  carrying  fish.  With 
respect  to  the  question  whether  they  are  coasting  vessels, 
the  case  must  stand  over  in  order  that  we  may  obtain  some 
further  information  on  the  subject  Prima  facie  they  are 
not  ''coasting  vessels,^'  because  the  term  means  vessels 
trading  from  port  to  port  along  the  coast  of  the  Kingdom 
of  England ;  but  it  may  nevertheless  be  shewn  by  contem- 
poraneous authority  or  Act  of  Parliament,  that  the  term 
has  a  different  meaning.  It  is  therefore  important  to 
ascertain  what  the  &cts  have  been  as  to  the  receipt  of 
duties  firom  vessels  trading  to  the  Channel  Islands,  and 
what  has  been  the  practice  of  the  Custom  House  as  to 
treating,  or  not,  such  vessels  as  coasting  vessels.  With 
respect  to  the  question  as  to  the  Statute  of  Limitations,  the 
32  Geo.  3,  a  74,  contains  no  clause  of  limitation;  and  there- 
7or^  according  to  the  case  of  The  Cork  A  Bandon  Railway 
Company  v.  Goode  (b),  this  being  an  action  on  a  statute, 
there  is  the  same  pmod  of  limitation  as  in  an  action  on 
a  record  or  specialty. 

Aldebson,  R — If  the  statute  imposing  these  duties  had 
passed  now,  a  different  interpretation  might  be  put  on  the 


(a)  See  Goody  v.  Pwiny,  9  M.      kins,  8  M.  &  W.  901. 
&  W.  687 ;  AfumymauSf  6  Mod         (b)  13  0.  B.  826. 
627;  Mayor  of  Swansea  y.  Hop- 
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term ;  because,  after  the  17  &  18  Vict  c.  5,  vessels  trading 
between  Jersey  and  tiie  United  ELingdom  might  be  con- 
sidered as  coasting  vessels. 

Platt,  B.  concurred. 

Martin,  B. — We  ought  to  ascertain  what  were  coasting 

vessels  in  1792,  with  respect  to  the  collecting  of  the  duties 

of  Customs. 

Cur.  adv.  vult 

Parke,  B.,  now  said — ^The  Solicitor  of  the  Customs 
has  reported  to  us  that  vessels  trading  between  England 
and  Guernsey  and  Jersey  have  never  been  considered  as 
'*  coasting  vessels  "  within  the  Customs  Act  Our  judgment 
will,  therefore,  be  for  the  plaintiff 

Judgment  for  the  plaintiff 


April  18. 


Dean  u  Taylor. 


In  an  action 
of  aaaault  and 
battery,  to 


IHE  declaration  stated  that  the  defendant  assaulted  the 
plaintifi^  and  with  a  thick  stick  struck  the  plaintiff  on  the' 
7^J^  i^l  ^5"   head  with  great  violence  and  felled  the  plaintiff  to  the 

fendant  pleads  ®  .  '^ 

the  plea  given  ground,  and  then  seized  the  plaintiff  while  he  lay  on  the 

S;?L.w  ft,,  ground  by  the  hair  of  the  head,  and  with  hU  firt  struck  the 

m27i5  ^16  P^^^^  0^  ^^^  hiisA  and  face,  and  then  heaX,  bruised, 

^ct.  c.  76,  dragged,  and  pulled  about  the  plaintiff,  whereby  the  right 

that  "the  shoulder-bone  of  the  plaintiff  was  broken,  and  the  plaintiff 

Lsaulted  the  became  and  was  for  a  long  time  insensible,  and  was  after- 

defendant,who 

thereupon 

neoessarily  committed  the  alleged  aasault  in  his  own  defence,"  the  plaintiff  may,  under 

the  general  form  of  replication  joining  issue  on  the  plea,  and  without  replying  excess,  shew 

that,  although  he  struck  the  first  blow,  the  defendant  was  guilty  of  excess. 
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wards  for  a  long  time  sick,  sore,  and  disordered,  and  was         1855. 
thereby  prevented  from  attending  to  his  ordinary  business 
or  calling ;  and  was  thereby  obliged  and  did  subject  himself 
to  liability  for  expenses  in  obtaining  medical  assistance  to 
core  him  of  the  said  injuries. 

Pleas,  first,  not  guilty;  secondly,  "  that  the  plaintiff  first 
assaulted  him  the  defendant,  who  thereupon  necessarily 
did  what  is  complained  of  in  his  own  defence"  The  plain- 
tiff "joined  issue  "  on  each  of  these  pleas. 

At  the  trial,  before  ParkCy  B.,  at  the  last  York  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  compensa- 
tion for  a  severe  injury  which  the  plaintiff  had  sustained  from 
an  assault  upon  him  by  the  defendant  On  the  part  of 
the  defendant  it  was  contended,  that  the  plaintiff  had,  in 
the  first  instance,  assaulted  the  defendant ;  and  that  if  the 
plaintiff  relied  upon  excess,  he  should  have  replied  it.  The 
learned  Judge  left  it  to  the  jury  to  say  which  of  the  parties 
had  struck  the  first  blow,  and  whether  the  defendant- had 
used  more  violence  than  was  necessary  to  defend  himself 
The  jury  found  that  the  plaintiff  had  struck  the  first  blow, 
and  they  found  the  second  question  in  the  affirmative.  The 
learned  Judge  was  of  opinion  that  the  plaintiff  was  entitled 
to  the  verdict  upon  this  finding,  and  accordingly  a  verdict 
was  entered  for  him  with  25j.  damages,  leave  being  reserved 
to  the  defendant  to  move  to  set  the  verdict  aside  and  enter 
it  for  him,  if  the  Court  should  be  of  opinion  that  the  plain- 
tiff ought  to  have  replied  excess. 

Wilkina,  Serji,  now  moved  accordingly,  and  also  on  the 
ground  that  the  verdict  was  against  evidence  (a). — ^The  de- 
fendant  is  entitled  to  the  verdict^  for  the  plaintiff  relied 
solely  upon  the  excess,  and  he  has  not  replied  it  In  1  Wms. 
Saund.  300  L,  note  (q),  it  is  laid  down  ''that  if  the  circum- 


(a)  The  rule  was  granted  on  the  seooud  point,  and  was  afterwards 
made  absolute. 
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1866. 


stances  are  sacli  that  the  excess  does  not  make  the  defend- 
ant a  trespasser  ab  initio,  the  plainti^  instead  of  replying 
it,  must  new  assign."  [Parke,  B.— The  rule  as  to  replyii^ 
excess  applies  only  to  the  old  form  of  plea.  This  form  is 
altogether  a  new  one,  and  is  given  by  the  Common  Law 
Procedure  Act,  1852(a).  Martin,  B. — The  form  was  in- 
troduced to  obviate  the  necessity  of  such  a  replication.] 


Per  Curiam  (6). — Upon  this  point  there  will  be  no  rule. 
It  is  clear  that  to  this  plea  the  plaintiff  was  not  bound  to 
reply  the  excess. 

Rule  refused  (c). 


(a)  16  &  16  Vict.  c.  76,  Sched. 
B.  45. 

(6)  Pollock,  C.  B.,  Parke,  B, 
and  Martin,  B. 


(c)  See  Cockcroft  v.  Smith,  2 
SaJk.  642 ;  and  Olover  y.  Dixon, 
9  £xch.  168. 


ifayl.  NORTHAM  U  BOWDEN. 

X  ROVER  for  sand,  stone,  gravel,  and  minerals. — Pleas, 
not  guilty  and  not  possessed,— on  which  issues  were 
joined. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Bodmin 
Assizes>  it  appeared  that  the  plaintiff  had,  by  the  license 


The  plaintiff, 
under  the 
licenBe  of  the 
owner  of  the 
soil  to  search 
for  tin  ore, 
had,  in  seiux^- 
ing  for  that 

c^Saexe^  ^  of  oOe  Rodd,  the  owner  of  the  soil,  dug  certain  pits  in 
^**^on8inthe  Trevague  Common  for  the  purpose  of  searching  for  tin. 
fendant  carted  The  license  under  which  the  plaintiff  acted  was  at  first  by 

away  some  of 

the  soil  which 

the  plaintiff  had  so  thrown  out, — the  plaintiff  not  having  abandoned  his  right  to  search  the 

soil  thrown  out  for  ore.     In  an  action  of  trover  for  the  removal  of  the  soil: — Jleld,  that 

the  plaintiff  had,  as  against  the  defendant,  a  mere  wrongdoer,  a  sufficient  possessory  title  to 

the  mass  thrown  out  to  enable  him  to  maintain  the  action. 


V. 
BOWDXK. 
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parol,  but  afterwards  merged  in  a  lioeuBe  by  deed.  The  1856. 
defendant,  who,  it  was  suggested,  acted  under  the  authority  Kobtbah 
of  one  Archer,  had  taken  away  two  or  three  cart  loads  of 
the  soil  which  had  been  thrown  out  of  the  pits,  which  the 
plaintiff  had  excavated,  for  the  purpose  of  making  the  search 
for  the  tin.  It  appeared  that  there  was  some  tin  in  the 
sand  and  gravel  which  the  defendant  had  removed. 

On  the  part  of  the  defendant,  it  was  contended  that  the 
plaintiff  had  not  such  a  possession  of  the  soil  which  had 
been  thrown  out  of  the  pits,  and  which  the  defendant  had 
removed,  as  was  sufficient  to  support  an  action  of  trover. 
The  learned  Judge  left  the  case  to  the  jury,  who  foimd  a 
verdict  for  Hie  plaintiff  with  58,  damages,  but  his  Lordship 
reserved  leave  to  the  defendant  to  move  to  set  the  verdict 
aside  and  enter  a  verdict  for  him. 

Montague  Smith  moved  accordingly  (April  18),  and  con- 
tended that  the  plaintiff  had  not  such  a  possession  of  the 
mass  thrown  out  of  the  pit  as  would  support  the  action,  for 
that  such  portion  of  the  soil  as  had  been  thrown  up  was 
not  severed  from  the  realty ;  and  that  the  action  should 
have  been  brought  by  the  owner  of  the  soil,  whose  title  to 
the  realty  could  not  have  been  disputed. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — We  are  of  opinion  that  there 
ought  to  be  no  rule  in  this  casa  It  was  an  action  of  trover 
in  respect  of  some  ore  mixed  with  gravel  which  had  been 
dug  out  by  the  plaintiff  under  a  license  from  the  person 
claiming  to  be  the  owner  of  the  soil.  The  defendant  carted 
away  two  or  three  cart  loads  of  this  gravel.  The  real 
litigant  parties  were  probably  the  persons  who  respectively 
claimed  adversely  the  soil  as  against  each  other,  although 
the  actual  parties  on  the  field  of  battle  were  the  plaintiff, 
who  was  licensed  by  one  of  them,  and  the  defendant,  who 
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acted  at  the  suggestion,  though  perhaps  not  under  the  direct 
authority,  of  the  other  party.  The  plaintiff  relied  merely 
BowDBir  ^^  ^^^  possession,  arising  from  his  having  dug  the  gravel  and 
ore  under  a  license  from  the  owner  of  the  soil,  as  against 
the  defendant,  who  was  a  mere  wrongdoer.  Now  the  defend- 
ant^ although  he  professed  to  havje  acted  under  the  authority 
of  some  other  person,  instead  of  bringing  forward  the  title  of 
that  party,  rested  his  case  upon  a  supposed  defect  in  the 
plaintiff's  title.  Upon  examining  the  case  as  reported  to 
us  by  my  learned  Brother  Cnywder,  it  appears  that  the 
plaintiff  had  dug  the  gravel,  in  which  there  was  also  a 
quantity  of  ore ;  and  one  point  was,  whether  there  was  ore  of 
some  value  in  the  mass  so  carted  away.  The  jury  found  that 
there  was.  Under  these  circimistances  we  are  of  opinion 
that  the  possessory  right  of  the  plaintiff  was  sufficiently 
made  out  to  maintain  an  action  of  trover  against  the 
defendant  who  was  a  mere  wrongdoer. 

Parke,  B. — I  think,  as  I  observed  at  the  time  the 
motion  was  made,  that  the  plaintiff  was  not  only  entitled  to 
maintain  the  action  in  respect  of  the  tin  ore  which  was 
part  of  the  mass  thrown  out,  but  also  that  he  was  entitled  to 
succeed  in  respect  of  his  possessory  right  in  the  sand  and 
gravel,  which,  by  permission  of  the  owner  of  the  soil,  he  was 
at  liberty  to  examine  for  the  purpose  of  separating  the  ore 
from  it  I  think  he  had  a  right  to  the  entire  mass  as 
against  a  wrongdoer;  and  the  defendant,  not  having  proved 
his  title,  must  be  considered  as  such.  The  plaintiff's  pos- 
sessory right,  therefore,  not  only  applied  to  the  tin  as  a  part 
of  it,  but  to  the  whole  mass  till  he  had  abandoned  it 

Platt,  R — ^The  plaintiff  had  reduced  into  his  possession 
the  whole  mass  of  soil  which  he  had  thrown  out  of  the  pits, 
and  by  so  doing  he  acquired  a  sufficient  title  to  it  as  against 
a  wrongdoer. 
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Martin,  B. — I  am  of  the  same  opinioa     If  the  plain- 
tiff had  a   right  to  the  gravel  and  soil  for  the  purpose 
of  getting  any  mmeral  that  could  be  found  in  it,  he  had       bow)ix 
such  a  possession  of  the  whole  as  entitled  him  to  maintain 
an  action  for  its  conversion  against  a  wrongdoer. 

Bule  refused. 


Johnson  v.  Diamond.  May  2, 

J  HIS  was  a  proceeding  under  the  64th  section  of  the  C,  attbere- 
Coramon  Law  Procedure  Act,  1854.  oommenoed 
The  declaration  was  as  follows  (a): — P.  N.  Johnson,  by  *^?^^°°<™ 

\  '  '      -^    which  C.  had 

J.  K  F.  his  attorney,  sues  J.  W.  Diamond  by  a  writ  issued  no  intereat) 
forth  of  this  Court  in  these  words: — Victoria,  by  the  grace  S5^l>-giv- 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire-  ^^^^*  ^^* 
land.  Queen,  Defender  of  the  Faith,  to  J.  W.  Diamond,  of  bound  himself 

to  C,  in  the 

Hewton  Beerferris,  in  the  coimty  of  Devon :  We  command  penal  «im  of 

you,  that,  within  eight  days  aft<)r  the  service  of  this  writ  upon  ^  the  condi- 

you,  inclusive  of  the  day  of  such  service,  you  appear  in  ^^^'^J^^^i^^ 

our  Court  of  Exchequer  of  Pleas,  to  shew  cause  why  P.  to  L,  the  de- 

NTi  111x1  1-  'x  i*      fendantinthe 

.   Johnson   should  not  have  execution   against  you  for  action,  such 

coats  as  C,  the 
plaintiff  in  the 
action,  should 
in  due  course  of  law  be  liable  to  pay  in  oaae  he  should  discontinue,  become  nonsuit,  or  a 
Terdict  should  pass  against  him,  such  costs  to  be  first  taxed,  or  in  case  of  a  judgment  ob- 
tained by  the  defendant  for  his  costs  of  defence ;  and  also  should  permit  C,  during  the  pen- 
dency of  the  action,  or  of  any  liability  to  him  arising  therefrom,  to  retain  ^nd  apply  any  of 
D.'s  monies  that  might  come  into  C.*s  hands  towards  the  discharge  of  any  costs  or  liabilities 
which  C.  might  be  put  to  or  incur  by  reason  of  his  permitting  the  action  to  be  carried  on  in 
bis  name,  or  from  any  injury  to  him  thereby  firom  the  default  or  omission  of  D.  to  pay  the 
ssme,  the  bond  should  be  void,  &c.  C.  was  nonsuited  in  the  action,  and  I.  had  judgment 
to  recover  his  costs: — Hddt  that  D.'s  liability  under  the  bond  to  pay  such  costs  did  not 
constitute  a  "  debt"  within  the  garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854, 
and  could  not  be  attached  as  such  by  the  judgment  creditor. 

(a)  As  the  case  is  one  of  do-      dient  to  set  out  the  declaration 
velty,  it  has  been  thought  expe-      in  full. 
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1855.  1992.  l8.  JOd.,  being  part  of  the  amount  of  a  debt  due  from 
JoHwsow  you  to  T.  Courtis,  to  satisfy  199?.  la.  lOd,  which,  on  the 
DiAMOKD.  ^^^^  of  June,  1854,  the  said  P.  N.  Johnson,  by  a  judgment 
of  our  Court  of  Exchequer  of  Fleas,  recovered  against  the 
said  T.  Courtis,  and  for  costs  of  suit  in  this  behalf;  and 
take  notice,  that,  in  default  of  your  so  doing,  the  said  P. 
N.  Johnson  may  proceed  to  execution. — ^Witness,  Sir  Fre- 
derick Pollock,  Knight,  at  Westminster,  the  3rd  day  of 
February,  A. D.  1 855.  And  the  said  J.  W.  Diamond  has  ap- 
peared to  the  said  writ;  and  the  said  P.  N.  Johnson,  by  his 
attorney,  afterwards  says,  that  the  said  debt,  due  from  the 
said  J.  W.  Diamond  to  the  said  T.  Courtis,  accrued  to  Tiim 
the  said  T.  Courtis  upon  and  by  virtue  of  a  certain  bond, 
bearing  date  the  4th  day  of  March,  A-D.  1854,  whereby  the 
said  J.  W.  Diamond  became  bound  unto  the  said  T.  Courtis 
in  the  penal  sum  of  2002.,  to  be  paid  to  the  said  Thomas 
Courtis,  which  said  bond  was  and  is  subject  to  a  certain 
condition  thereunder  written,  whereby,  after  reciting  that 
an  action  had  been  commenced  and  was  then  depending  in 
her  Majesty's  Court  of  Exchequer  of  Pleas,  wherein  the 
said  T.  Courtis  was  plaintiff,  and  P.  N.  Johnson  (the 
now  plaintiff)  was  defendant;  and  fiirther  reciting,  that 
the  said  T.  Courtis  was  only  the  nominal  plaintiff  in  the 
said  action,  the  same  having  been  brought  at  the  request 
of  the  said  J.  W.  Diamond;  and  that^  in  consideration  of 
the  said  T.  Courtis  having  allowed  the  said  action  to  be 
brought  in  his  name,  and  of  his  having  agreed  that  the 
same  should  be  continued  until  judgment  was  obtained 
therein,  the  said  J.  W.  Diamond  had  agreed  to  indemnify 
the  said  T.  Courtis  in  manner  thereinafter  mentioned,  the 
condition  of  the  said  bond  was  declared  to  be,  that  if  the 
said  J.  W.  Diamond  should  pay  or  cause  to  be  paid  unto 
the  defendant  in  the  said  action  (meaning  the  now  plain- 
tiff) such  costs  as  the  said  T.  Courtis,  as  plaintiff  in  the 
^aid  action,  should  in  due  course  of  law  be  liable  to  pay 
in  case  he  should  discontinue,  become  nonsuit,  or  a  verdict 
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should  pass  against  him  in  the  said  action,  (such  costs  to  1865. 
be  first  taxed  by  one  of  the  Masters  in  the  usual  manner),  jqbkbon 
or  in  case  of  a  judgment  obtained  by  the  said  defendant  in  j^^^;,^ 
the  said  action  for  his  costs  of  defence;  and  also  should 
pemiit  the  said  T.  Courtis,  during  the  pendency  of  the  said 
action,  or  of  spy  liability  to  him  arising  therefrom,  to  re- 
tain and  apply  any  monies  of  the  said  J.  W.  Diamond  that 
might  be  then  or  at  any  time  thereafter  in  the  hands  of 
the  said  T.  Courtis,  for  or  towards  the  discharge  of  any 
costs  or  liabilities  which  the  said  T.  Courtis  might  be  put 
to  or  incur  by  reason  of  his  permitting  the  said  action  to 
be  brought  and  carried  on  in  his  name,  or  from  any  injury 
to  him  thereby  from  the  default  or  omission  of  the  said  J. 
W.  Diamond  to  pay  the  same,  then  the  said  bond  should 
be  void,  otherwise  should  be  and  remain  in  full  force  and 
virtue:  And  the  said  P.  N.  Johnson  says,  that,  after  the 
making  of  the  said  bond,  such  proceedings  were  duly  had 
m  the  said  action  in  the  said  condition  mentioned,  wherein 
the  said  T.  Courtis  was  plaintiff,  and  the  now  plaintiff  was 
defendant;  that  afterwards,  to  wit,  on  the  16th  of  June, 
1854,  it  was  considered  and  adjudged  by  the  said  Court 
that  the  said  T.  Courtis  (the  plaintiff  in  the  said  action) 
should  take  nothing  by  his  said  writ,  and  that  the  defend- 
aat  (the  now  plaintiff)  should  go  thereof  without  day,  &c. ; 
and  it  was  then  further  considered  and  adjudged,  in  and  by 
the  said  Courts  that  the  now  plaintiff  should  recover  against 
the  said  T.  Courtis  199Z.  Is.  lOd  for  his  costs  of  defence, 
of  all  which  said  premises  the  said  J.  W.  Diamond  had  no- 
tice, and  was  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  requested  by  the 
said  T.  Courtis  to  pay  to  the  now  plaintiff  the  said  sum 
of  199{.  Is.  lOd,,  being  the  amount  of  costs  recovered  by 
him  in  the  said  action  as  aforesaid,  and  to  indemnify  him 
the  said  T.  Courtis  fix)m  and  against  the  same,  pursuant  to 
the  condition  of  the  said  bond:   Yet  the  said  J.  W.  Dia- 


V, 

Diamond. 
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• 

mond  did  not  nor  would,  when  he  was  so  requested  as  afore- 
said, or  at  anv  other  time,  pay  or  cause  to  be  paid  to  the 
now  plainti£f  the  said  sum  of  1992.  Is,  lOd,,  or  any  part 
thereof,  whereby  the  said  bond  became  forfeited,  and  the 
said  sum  of  1992.  l8.  lOd  then  became  due  and  payable 
firom  the  said  J.  W.  Diamond  to  the  said  7.  Courtis;  and 
the  said  P.  N.  Johnson  prays  that  execution  may  be  ad- 
judged to  him  accordingly  for  the  said  sum  of  1992.  la,  lOd., 
and  for  costs  of  suit  in  this  behalf 
Demurrer  and  joinder  therein. 

Kvngdon  in  support  of  the  demurrer. — ^The  question  is, 
whether  the  demand  which  the  plaintiff  seeks  to  recover 
from  the  defendant  is  a  "  debt,"  as  between  the  defendant 
and  Courtis,  within  the  meaning  of  the  garnishee  clauses 
of  the  Common  Law  Procedure  Act,  1864.  The  60th  sec- 
tion enables  a  judgment  creditor  to  obtain  an  order  for  the 
examination  of  the  judgment  debtor  as  to  "what  debts  are 
owing  to  him."  The  61st  section  empowers  a  Judge,  under 
certain  circumstances,  "to  order  that  all  delta  owing  or 
accruing  from  such  third  person,  (hereinafter  called  the 
garnishee),  to  the  judgment  debtor  shall  be  attached  to 
answer  the  judgment  debt"  The  64th  section,  upon  which 
this  proceeding  is  founded,  empowers  a  Judge,  where 
the  garnishee  disputes  his  liability,  to  "order  that  the 
judgment  creditor  shall  be  at  liberty  to  proceed  against 
the  garnishee  by  writ,  calling  on  him  to  shew  cause  why 
there  should  not  be  execution  against  him  for  the  alleged 
debt''  It  is  submitted,  that  the  liability  of  the  present 
defendant  under  the  bond  is  not  a  debt  within  the  mean- 
ing of  those  clauses.  This  is  not  a  common  money  bond, 
but  one  upon  which  it  would  be  necessary  to  assign 
bi-eaches  imder  the  8  &  9  Will.  3,  c.  11.  The  plaintiff 
would  have  judgment  for  the  amount  of  the  penalty,  which 
would  stand  as  a  security  for  future  breaches.  An  action 
against   the   obligor  of  the  bond  would  be  a  proceeding 
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to  recover  damages,  to  be  assessed  by  a  jury.  The  obligee's  1855. 
claim  camiot  be  called  a  debt,  for  it  is  as  unliquidated  as  johhsow 
a  claim  by  a  vendor  against  a  vendee  for  damages  arising  ^  ^' 
bom  not  accepting  the  goods.  If  the  action  had  been  im- 
properly released,  the  jury  would  not  have  given  a  large 
amount  of  damagea  But  if,  on  the  other  hand,  Courtis 
had  been  taken  in  execution  by  reason  of  Diamond's  not 
having  fulfilled  the  condition  of  his  bond  by  paying  the 
amount  due  in  proper  time,  a  large  amount  of  damages  would 
probably  be  awarded.  The  second  part  of  the  condition  of 
the  bond  clearly  has  reference  to  unliquidated  damages  only. 
And,  moreover,  this  is  not  a  debt  due  fix)m  Diamond  to 
Courtis,  for  Diamond's  obligation  is  to  pay  Johnson,  and 
not  Courtia  That  class  of  authorities  which  have  been  de- 
cided upon  the  construction  of  the  word  "  debt,"  as  used 
in  the  Statutes  of  Setroff,  2  Geo.  2,  c.  22,  and  8  Geo.  2,  a 
24,  are  in  the  defendant's  favour.  The  Courts  have  always 
put  a  liberal  interpretation  upon  those  statutes.  In  Mor^ 
ley  V.  IngU8(a)  the  plaintiff  guaranteed  the  defendant 
1600{.,  advanced  by  the  defendant  to  one  J.  C.  at  the  plain- 
tifTs  request^  and  also  any  further  sums  which  might  then 
or  thereafter  be  owing  from  J.  C.  to  the  defendant  The 
defendant  afterwards  advanced  to  J.  C.  3000Z.,  which  sum, 
as  well  as  the  1600Z.,  remained  due  at  the  time  the  plain- 
tiff sued  the  defendant  for  a  debt;  and  it  was  held,  that 
ihe  defendant  could  not  set  off  the  sum  due  to  him  from 
the  plaintiff  under  the  guarantea  In  CaeteUi  v.  Bodding- 
ton  (&)  it  was  held,  that  a  set-off  cannot  be  pleaded  to  an 
action  for  unliquidated  damages:  HardcasUe  v.  Nether- 
wood  (c)  is  to  the  same  effect  And  a  set-off  cannot  be 
pleaded  to  an  action  of  debt  on  bond  conditioned  for  re- 
placing stock :  OiMngham  v.  Waakett  (cQ.  In  CoUi/as  v. 
GolUna  (e)  it  was  held,  that  a  set-off  might  be  pleaded  to 

(a)  4  Bing.  N.  C.  58.  (d)  WCL  198. 

(6)  1  £.  &  B.  66.  (e)  2  Burr.  820. 

(e)  5  B.  &  Aid.  93. 


V. 

DiAMoim. 
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1856.  a  bond  for  payment  of  an  annuity;  but  that  case  seems 
Johnson  *<>  ^  overruled  by  AttwooU  v.  AttwooU  (a),  where  Cromp- 
ton,  J,,  said,  "  I  never  could  understand  how,  if  such  a  case 
was  witKin  stat  8  Geo.  2,  c.  24,  the  judgment  could  be  en- 
tered so  as  to  permit  the  penalty  to  stand  as  a  security  for 
future  breachea  The  question  was  asked  in  Collins  v. 
ColUns,  and  Lord  Manajidd  answered  it;  but  I  never 
could  understand  the  answer."'  The  two  Common  Law 
Procedure  Acts  of  1852  and  1854  are  Acts  in  pari  mate- 
ria, and  should  be  read  as  one  Act;  and  by  the  96th  sec- 
tion of  the  former,  the  provisions  of  the  8  &  9  Will  3,  a  11, 
are  not  to  be  affected  thereby.  The  object  of  the  8  &  9 
Will  3,  a  11,  was  to  protect  parties  from  being  impro- 
perly made  liable  to  the  full  extent  of  the  penalties  of  their 
bonda  But  if  the  present  mode  of  proceeding  were  sanc- 
tioned, it  would  have  the  effect  of  repealing  the  8  &  9 
Will  3,  c.  11. — He  also  referred  to  Lee  v.  Lester  (b), 
Smart  v.  Lovick  (c),  and  Bishop  of  London  v.  M'Neil  (d). 

MayTia/rd  contriL — ^This  is  peculiarly  a  case  to  which  the 
Common  Law  Procedure  Act,  1854,  ought  to  extend.  It 
has  been  contended  that  this  is  not  a  debt,  because  certain 
proceedings  are  necessary  to  ascertain  the  amount  to  which 
the  judgment  creditor  is  entitled.  But  the  amount  would 
be  ascertained  by  the  taxation  of  the  costs.  The  same 
reasoning  as  that  adopted  by  the  defendant  would  be  appli- 
cable to  support  an  argument  that  a  claim  for  goods  sold  and 
delivered  is  not  a  debt  If  a  commission  of  bankruptcy  had 
issued  against  Diamond,  this  claim  would  have  been  prove- 
able  under  it,  if  taxation  of  costs  had  been  made :  Hodgson 
V.  Bdl{e)y  HanMn  v.  Benm^ett  (/).  [Parke,  B. — ^Thereare 
two  difficulties  against  which  the  plaintiff  has  to  contend. 


(a)  2  E.  &  B.  23.  (rf)  9  Exch.  490. 

(6)  7  C.  B.  1008.  {e)  7  T.  R.  97. 

(c)  3  Dowl.  P.  C.  34.  (/)  8  Exch.  107. 
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In  the  first  place,  he  must  shew  that  this  is  a  debt     Now  it        1865. 

is  merely  a  claim  for  an  unliquidated  amount,  and  it  was      Johnson 

never  intended  that  the  word  "  debt,"  as  used  in  this  Act,      ^    ^• 

'  '       Diamond. 

diould  be  applicable  to  the  case  of  a  penalty.  And  se- 
condly, this  is  not  a  debt  due  from  the  garnishee  to  the 
judgment  debtor,  but  a  mere  bond  of  indemnity  to  protect 
him  from  the  consequences  of  the  suit]  Carr  v.  Roberts  (a) 
is  an  authority  that  the  amount  which  Courtis  might 
recover  from  Diamond,  in  an  action  against  him,  is  to  be 
considered  as  liquidated.  It  appears  from  Westoby  v. 
Day  (&),  that  this  is  a  claim  which  would  be  attachable 
according  to  the  custom  of  London.  [ParJcCt  B. — It  is  clear 
that  this  claim  could  not  be  made  the  subject  of  a  set-off  in 
an  action  by  Courtis  against  Diamond,  for  it  is  impossible 
to  say  how  much  is  due  under  the  bond.  The  amount  re- 
coverable is  not  liquidated.  Walker  v.  Broadhurst  (c),  in 
which  the  same  question  came  before  the  Court  of  Bank- 
ruptcy and  this  Court,  is  analogous  to  this  case.] 

Kingdon  was  not  called  upon  to  reply. 

Parke,  B. — I  am  of  opinion  that  the  garnishee  clauses  of 
the  Common  Law  Procedure  Act  1854,  do  not  extend  to 
this  case.  It  is  a  case  which  I  should  be  inclined  to  view 
in  the  most  favourable  light  for  the  plaintiff  as  he  is  the 
very  person  to  whom  satisfaction  is  to  be  made ;  but  the 
question  is,  whether  this  claim  is  a  debt  according  to  the 
true  meaning  of  that  word  as  used  in  the  61st,  and  the  fol- 
lowing sections  of  the  Act  which  have  reference  to  this 
matter.  The  words  of  the  61st  section  are,  that  in  case 
"  any  other  person  is  indebted  to  the  judgment  debtor, 
and  is  within  the  jurisdiction,''  it  shall  be  lawful  for  a  judge 
"  to  order  that  all  debts  owing  or  accruing  from  such  third 
person  to  the  judgment  debtor  shall  be  attached  to  answer 

(a)  5  R  &  Ad.  78.  (6)  2  E.  &  B.  606.  (c)  8  Exch.  889. 
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1865.  the  judgment  debt"  There  must  therefore  be  a  debt;  for  it 
Johnson  ^^  perfectly  clear  that  the  legislature  did  not  intend,  by  this 
Diamond  enactment,  to  give  the  power  of  attaching  causes  of  action  for 
unliquidated  damages  or  for  personal  injuries,  but  debts  only. 
Then  do  these  sections  apply  to  a  bond  of  this  description  ? 
I  am  of  opinion  that  they  do  not  Now  the  penalty  of  the 
bond  stands  only  to  secure  the  performance  of  the  con- 
dition, and  I  agree  that  if  the  bond  had  been  conditioned 
for  the  payment  of  a  sum  certain,  or  a  sum  capable 
of  being  ascertained  without  the  intervention  of  a  jury, 
the  statute  would  apply ;  but  in  this  case  the  amount  of  the 
defendant's  liability  must  be  assessed  by  a  jury.  A  question 
has  been  raised,  whether  this  is  a  debt  within  the  Statutes 
of  Set-off,  and  I  quite  agree  that  a  debt  which  can  be  set 
off  is  capable  of  being  attached  under  these  clauses :  but  it 
is  clear  that  the  obligee  of  this  bond  could  not  have  made 
it  the  subject  of  a  set-off,  for  the  obligor  is  not  boimd  to 
pay  a  sum  certain  to  him,  but  something  to  a  stranger;  and 
in  case  of  the  non-performance  of  the  condition,  the  jury 
would  have  to  assess  the  amount  of  damage  which  the  obligee 
had  sustained.  In  no  sense,  therefore,  can  it  be  considered 
as  a  bond  to  pay  a  sum  of  money  to  the  obligee,  and  con- 
sequently it  is  not  a  debt  which  could  be  set  off ;  and  I 
think,  that,  if  it  is  not  a  debt  within  the  Statutes  of  Set-off,  it 
cannot  be  attached.  Besides  this,  there  is  a  difficulty  in 
.  seeing  how  the  penalty  of  the  bond  is  to  be  divided,  so  as 
to  make  part  of  it  payable  to  the  plaintiff  and  part  to 
the  obligee.  In  substance  this  is  merely  a  bond  of  in- 
demnity, and  I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment 

Platt,  B. — I  am  of  the  same  opinion.  The  £eu;ts  are 
these : — Courtis  was  induced  by  Diamond  to  sue  Johnson 
in  an  action  in  which  Courtis  had  no  interest,  and  this 
bond  was  given  by  Diamond  to  Courtis  to  protect  him 
against  the  consequences  of  the  suit    The  action  failed,  and 


r. 
DIAM05D. 
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Johnson  had  judgment  for  his  C06t&  Now  the  bond  pro- 
vides that  in  that  event  Diamond  shall  pay  to  Johnson 
those  costs,  and  the  question  is  whether  this  bond  can  be 
said  to  be  an  instrument  under  which  a  debt  is  due  to  the 
judgment  debtor,  so  as  to  be  capable  of  being  attached.  I 
am  of  opinion  that  it  is  not  If  the  bond  had  been  for  the 
payment  by  Diamond  to  Courtis  of  a  sum  of  money,  there 
is  no  doubt  that  might  have  been  attached  by  Johnson. 
But  this  is  iu  no  sense  of  the  word  a  debt  between 
Courtis  and  Diamond.  It  is  a  covenant  by  Diamond  with 
Courtis  to  pay  Johnson  the  amount  of  his  costa  If  there 
is  a  debt  at  all,  it  is  a  debt  to  Johnson.  It  is  not,  how- 
ever, a  debt,  but  merely  a  covenant  to  indenmify.  It  was 
contended  that  this  might  be  considered  a  debt,  as  judg- 
ment would  be  signed  for  the  amount  of  the  costs,  but  that 
argument  would  be  applicable  to  all  cases  where  a  sum  of 
money  is  ultimately  recoverable.  It  is  perfectly  plain  that 
this  is  not  a  covenant  to  pay  Courtis  a  sum  of  money,  but 
a  mere  indemnity  to  relieve  him  from  these  costs.  The 
plaintiff  therefore  is  not  entitled  to  recover:  at  the  same 
time,  I  must  express  my  regret  that  the  legal  forms  of 
proceedings  do  not  give  him  that  right. 

Mabtin,  B. — I  am  inclined  to  give  the  utmost  possible 
scope  to  the  provisions  of  the  Common  Law  Procedure  Acts; 
but  I  am  clearly  of  opinion  that  this  is  not  a  debt  within 
the  meaning  of  the  61st  section.  It  is  not  contended  that 
the  penalty  of  the  bond  is  a  debt  which  could  be  attached, 
and  this  is  a  bond  upon  which  it  would  be  necessary  to 
assign  breaches  under  the  8  &  9  Will.  3,  c.  11.  The  real 
liability  of  the  defendant  under  this  instrument  is  this :  It 
is  a  contract  by  which  he  is  bound  to  pay  such  costs  as 
Courtis,  the  j[udgment  debtor,  shall  in  the  course  of  law  be- 
come Uable  to  pay  to  Johnson.  It  is  an  abuse  of  language 
to  call  such  liability  a  debt     It  is  a  contract  to  pay  a  sum 
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1855. 
Johnson 

V. 

Diamond. 


of  money,  when  the  amount  is  asoertained,  to  a  third 
person.  That  is  not  a  debt  within  the  true  meaning  of 
the  clause  in  question.  I  think  the  decisions  upon  the 
statutes  of  set-off  afford  a  very  good  analogy  for  the  con- 
struction of  this  statuta  The  cases  cited  by  Mr.  King- 
don  are  direct  authorities  that  in  an  action  by  the  gar- 
nishee against  Courtis  for  a  debt,  this  claim  could  not  have 
been  set  off ;  and  I  am  of  opinion  that  that  which  can- 
not be  set  off  cannot  be  considered  as  a  debt  capable  of 
being  attached.  I  concur  in  the  observations  of  my 
Brother  Parke,  and  agree  that  our  judgment  must  be  for 
the  defendant 

Judgment  for  the  defendant 


May  8. 


Where  a 
cause  ia  refer- 
red to  arbi- 
tration with- 
out power  of 
amendment,  a 
judge  has  no 
power,  except 
by  consent  of 
the  parties,  to 
order  the  par- 
ticulars of  de- 
mand specially 
indorsod  on 
the  writ,  to  be 
altered  by  in- 
creasing ike 
amount  of  one 
of  the  items. 


Morgan  v.  Tarte. 

1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  an  order  of  Jervia,  C.  J.,  should  not  be  set  aside.  It 
appeared  that,  after  action  brought  and  before  declaration, 
the  cause  was  referred  by  consent  of  the  parties  and  by  the 
order  of  a  judge  to  an  arbitrator.  The  action  was  for  ser- 
vices performed  and  work  done  by  the  plaintiff  as  an  ar- 
chitect The  writ  was  specially  indorsed,  and  the  last  item 
in  the  particulars  of  demand  was  as  follows : — 

"  To  cash  expended  for  advertisements,  travelling  ex- 
penses, and  sundry  petty  disbursements," — 20L 

Particulars  of  demand  and  a  notice  requiring  payment^ 
under  the  Bankrupt  Law  Consolidation  Act,  1849,  Sched. 
(O.),  had  been  delivered  to  the  defendant,  and  these  par- 
ticulars contained  the  same  items  as  those  indorsed  on 
the  writ  of  summons.     An  order  was  obtained  from  the 
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Lord  Chief  Justice  of  the  Common  Pleas,  giving  the  plain*        1855. 

tiff  liberty  to  amend  the  special  indorsement  on  the  writ  of  hobgak 

summons,  by  adding  ]  32.  3s.  Sd.  to  the  last  item  in  the  tabtb 
special  indorsement 

Ham/Mfii  shewed  cause  (May  7). — It  may  be  admitted 
that  the  particulars  of  demand  cannot  be  altered  by  the 
introduction  of  an  entirely  new  item,  as,  iot  instance,  in 
particulars  for  work  and  labour,  an  item,  for  money  lent^ 
cannot  be  inserted ;  but  in  this  case  th^re  is  only  the  sub- 
stitation  of  332.  38.  &d,  for  202.  [Willes,  amicus  curiae,  re- 
ferred to  a  case  of  Pavlmg  v.  The  Mayor  of  Dover  (a) 
decided  upon  the  last  day  of  last  Michaelmas  Term,  in 
which  the  Court  intimated  an  opinion  that  they  had  no 
power  to  amend  the  particulars  of  demand  specially  indorsed 
on  the  writ»  after  the  cause  had  been  referred.]  The  altered 
item  is  a  matter  in  the  cause.  [Parke,  B. — A  new  item  has 
been  introduced  which  would  enable  the  plaintiff  to  recover 
more  than  be  would  be  entitled  to  do  under  the  original 
state  of  the  particulara  That  cannot  be  done  except  by  the 
consent  of  both  partie&]  In  Hurst  v.  WatHs  (&),  Lord 
EUeriborou^Jll  C.  J.,  held,  that  although  the  plaintiff,  after 
delivering  a  particular  of  his  demand,  cannot  at  the  trial 
himself  give  evidence  out  of  it,  yet  if  the  defendant's  evi- 
dence shews  that  there  were  other  items  which  he  might 
have  included  in  his  demand,  he  is  entitled  to  recover  all 
that  appears  to  be  due  to  him.  Fisher  v.  Wainwright  (c) 
is  to  the  same  effect  Thare  are  authorities  which  shew 
that  although  a  plaintiff  may  on  his  own  evidence,  from  the 
form,  of  the  particulars  of  demand,  be  restricted  from  reoo- 
ymng  for  a  particular  matter^  yet,  inasmuch  as  he  may 
recov^  it  on  the  defendant's  evidence,  such  matter  is  a  mat- 
ter  m  the  causa     In  BIutU  v.  Cooke  (d)  the  Court  allowed 


(a)  Not  reported  on  this  point  (c)  1  M.  &  W.  480. 

(6)  1  Camp.  68.  (d)  6  Scott  N.  R.  232. 

g2 
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1855.  an  amendment  of  this  description :  Tindal,  C.  J.,  there 
said,  "There  certainly  is  more  difficulty  in  allowing  an 
amendment  of  this  sort  after  a  reference  of  the  cause,  than 
in  an  ordinary  case,  for  the  reason  already  suggested,  viz., 
that  the  defendant  might  possibly  have  wiihlield  his  con- 
sent to  refer  if  the  particulars  originally  delivered  had 
contained  the  items  now  sought  to  be  added ;  in  which  case 
probably  it  would  be  but  just  that  he  should  have  the 
option  of  being  restored  to  his  former  position.  The 
defendant,  however,  has  not  in  this  case  suggested  that  dif- 
ficulty ;  and  therefore,  inasmuch  as  the  biU  of  particulars 
forms  no  part  of  the  record,  but  is  rather  the  creature  of  the 
Court,  I  think  the  amendment  may  be  made  on  payment 
of  costs.  At  Nisi  Frius  the  case  would  be  different^  for 
there  the  cause  must  proceed,  and  the  defendant  would  have 
a  right  to  complain  of  new  items  being  put  upon  him  which 
he  could  by  no  possibility  be  prepared  to  answer."  And 
Maule,  J.,  said,  "  If  it  could  be  suggested  that  the  proposed 
amendment  would  impose  any  real  difficulty  or  hardship  on 
the  defendant,  or  that  he  would  be  under  the  necessity  of 
pleading  de  novo,  or  the  like,  there  might  be  good  reason 
for  withholding  the  amendment.  But  nothiSg  of  the  sort 
being'shewn,  I  think  the  rule  may  be  made  absolute  ou 
payment  of  costs." 

Keane  was  not  .called  upon  to  support  the  rule. 

Pollock,  C.  B. — We  are  all  agreed  that  the  learned 
Judge  had  no  power  to  make  the  amendment  without  the 
consent  of  the  parties,  and  therefore  the  order  of  reference 
and  the  order  of  amendment  cannot  both  stand.  If  the 
plaintiff  chooses  to  proceed  with  the  reference,  this  order 
must  be  rescinded  ;  but  if  he  is  desirous  of  obtaining  the 
benefit  of  an  amendment,  he  may  abandon  the  reference  : 
for  it  is  clear  that  he  ought  not  to  be  restricted  by  the 
original  state  of  the  particulars  from  recovering  the  amount 
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by  which  the  particular  item  is  increased  by  the  order  of        1856. 
the  learned  Judge.  u^^ 

V. 

Tarts. 

Parke,  R,  and  Platt,  B.,  concurred. 

The  plamtiff  electing  to  proceed  with  the  reference,  on 
the  following  day  (May  8)  the  Court  said  that  the  rule  must 
be  absolute. 

Rule  absolute. 


Butler  u  Meredith.  jVava 

JL  HIS  was  an  action  of  ejectment,  under  the  provisions  of  In  an  action  of 
the  15  &  16  Vict  c.  76,  to  recover  possession  of  certain  dwthe^olm- 
premises  in  Bermondsey.    The  writ  was  issued  in  Febru-  ™?*  ^Y  ^^^ 

"^  ''  oedure  Act, 

ary  last,  and  on  the  13th  of  March,  Pedro  de  Palacio  and  1852  (15  &  16 
I.  P.  de  Palacio,  who  were  not  named  in  the  writ^  and  were  Undiord,  on* 
foreigners  residing  in  Spain,  and  out  of  the  jurisdiction  of  ^J^tf"* 
this  Court,  obtained  leave  under  the  172nd  section  of  the  quiaites  of  the 
Act  to  come  in  and  defend  as  landlords.     On  the  28th  of  which  enacta,' 
April  the  plaintiflf  obtained  an  order  of  Coleridge,  J.,  re-  gon^notminS 
quiring  these  parties  to  give  security  for  costs  within  five  ^V*^^  V** 
days,  and,  in  deC&ult  thereof,  the  appearance  so  entered  was  of  the  Court 
to  be  set  aside,  and  judgment  was  to  be  signed  for  the  aUowed  to'ap- 
plaintifiC     On  the  same  day  an  appointment  was  made  be-  ^5  "^^  f  Jn 
tween  their  attorney  and  the  plainti£f 's  attorney,  to  settle  •^  affidavit 

•^  ^  '^  shewing  that 

he  is  in  poa- 
seasion  of  the 
land  either  bj  himself  or  by  hia  tenant,**  ia  entitled,  <u  a  matter  of  right,  to  be  let  in  to  de- 
fend, and  the  Court  or  a  Judge  have  no  power  in  the  case  of  a  landlord  reaiding  out  of  the 
jurisdiction  to  impose  upon  him  the  condition  of  finding  seciuity  for  costs :  per  PoUock,  C.  B., 
PlaU,  B ,  and  Martin,  B.  Parke,  B,,  dubitante,  being  of  opinion  that  the  Court  or  Judge 
have  a  discretion  in  the  matter,  where  the  landlord  applies  to  defend  as  sole  defendant  and  | 

not  aa  a  defendant  with  the  tenant  in  possession. 


V. 

Mjsbbdith. 
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the  amount  of  security  before  the  Master,  which  was  done, 
and  the  amount  of  the  security  was  fixed  at  2002.  The 
plaintiff  afterwards  gave  notice  of  trial;  and,  on  the  1st  of 
May  a  summons  was  taken  out  before  Alderaon,  R,  at 
Chambers,  to  enlarge  the  order  of  Coleridge,  J,;  which  the 
learned  Judge  refused  to  do,  on  the  ground  that  his  learned 
Brother  Coleridge  had  no  power  to  make  the  order. 

Wilde  (May  7)  moved  for  a  rule,  calling  on  the  plain- 
tiff to  shew  cause  why  the  order  of  Coleridge,  J.,  should  not 
be  rescinded. — ^The  learned  Judge  had  no  power  to  impose 
the  condition  contained  in  the  order  requiring  these  parties 
to  give  security  for  costs.     There  is  no  direct  authority 
upon  the  point.    In  Doe  d.  Hudson  v.  Jameson  (a),  which 
was  heard  before  Lord  Tenterden,  C.  J.,  and  Parke,  J.,  those 
learned  Judges  required  a  party  resident  abroad,   upon 
being  admitted  to  defend  an  ejectment  as  landlord,  to  give 
security  for  costs.     Lord  Tenterden,  C.  J.,  said,  "  This  is  a 
very  reasonable  application;"  and  Parke,  J.,  added,  "The 
statute  merely  says,  that  it  shall  and  may  be  lawful  for  the 
landlord  to  defend."    The  correctness  of  that  decision  is  not 
disputed,  if  treated  as  applicable  to  the  state  of  the  law  as 
it  then  stood,  when  the  action  of  ejectment  was  the  creature 
of  the  Courts.     But  the  practice  and  proceedings  in  the  ac- 
tion are  now  regulated  by  statute.     Independently  of  that 
case,  an  application  for  liberty  to  impose  such  a  condition 
upon  a  defendaTU  is  new.     The  168th  section  of  the  15  & 
16  Vict  c.  76,  enacts,  that,  '*  instead  of  the  present  proceed- 
ing by  ejectment,  a  writ  shall  be  issued  directed  to  the  per^ 
sons  in  possession  by  name,  and  to  all  persons  entitled  to 
defend  the  possession  of  the  property  claimed,  which  pro- 
perty shall  be  described  in  the  writ,  with  reasonable  cer- 
tainty."   And  the  172nd  section  enacts,  that  "any  other 
person  not  named  in  such  writ  shall,  by  leave  of  the  Court 

(a)  4M.&IL570. 
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or  a  Judge,  be  allowed  to  appear  and  defend,  on  filing  an        1855. 
affidavit  shewing  that  he  is  in  posBefidon  of  the  land  either 
by  himself  or  his  tenant''    Now  these  landlords  have  com- 
phed  with  the  requisites  of  this  section.    The  cases  in  which 
a  party  to  the  suit  has  been  required  to  give  security  for 

• 

ooste,  are  those  where  such  party  was  either  the  plaintiff  or 
practically  the  plaintiff  In  Sdby  v.  Cruchley  (a),  a  defendr 
<mt  in  rqplevm  residing  out  of  the  jurisdiction  of  the  Court 
was  required  to  give  security  for  costs.  But  the  Court  there 
said,  that "  there  is  no  principle  on  which  the  defendant  in  re* 
plevin,  as  to  this  matter  at  leasts  can  be  distinguished  from 
an  ordinary  plaintiff"  Tidd,  Prac.,  9th  edit,  534,  may  also 
be  referred  to.  In  Baxter  v.  Morgan  (6),  the  Court  refused 
to  compel  a  defendant  resident  abroad  to  give  security  for 
costs;,  as  the  price  of  compelling  the  plaintiff  resident  abroad 
to  give  the  defendant  security  for  costs.  And,  in  Hiakett  v. 
BiddU  (c),  the  Court  refused  an  application  requiring  security 
for  costs  from  a  defendant  in  replevin,  on  the  ground  of  his 
poverty.  Upon  the  words  of  this  statute,  therefore,  the 
Court  will  not  require  such  security  from  a  defendant,  though 
a  foreigner,  who  fay  such  proceedings  may  be  altogether 
barred  of  his  title  to  the  land.    * 

Oarth  shewed  cause  in  the  first  instance. — If  the  learned 
Judge  had  power  to  make  the  order,  and  the  question  is 
whether  his  discretion  was  properly  exercised,  this  applica- 
tion is  too  late,  as  the  parties  making  it  acquiesced  in  the 
order.  Doe  d.  Hudson  v.  Jaraeson  is  an  authority,  that  the 
Judge  had  the  power.  That  decision  proceeded  on  the  11 
Geo.  2,  a  19,  s.  13,  which  enacts,  that  "it  shall  and  may  b^ 
lawful  for  the  Court  where  such  ejectment  shall  be  brought^ 
to  suffer  the  landlord  or  landlords  to  make  him,  her,  or 
themselves  defendant  or  defendants  by  joining. with  the 
tenant  or  tenants  to  whom  such  declaration  in  ejectment 

(a)  1  B.  &  B.  505.        (5)  6  Taunt  379.        (c)  3  Dowl.  P.  C.  634. 
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shall  be  delivered,  in  case  he  or  they  shall  appear;  but,  in 
case  such  tenant  pr  tenants  shall  refuse  or  neglect  to  appear, 
Mbbedith  judgment  shall  be  signed  against  the  casual  ejector  for 
want  of  such  appearance;  but,  if  the  landlord  or  landlords 
of  any  part  of  the  lands,  tenements,  or  hereditaments,  for 
which  such  ejectment  was  brought,  shall  desire  to  appear  by 
himself  or  themselves,  and  consent  to  enter  into  the  like 
rule  that^  by  the  course  of  the  Court>  the  tenant  in  possession, 
in  case  he  or  she  had  appeared,  ought  to  have  done,  then 
the  Court  where  such  ejectment  shall  be  brought,  shall  and 
may  permit  such  landlord  or  landlords  so  to  do,  and  or- 
der a  stay  of  execution  upon  such  judgment  against  the 
casual  ejector,  until  they  shall  make  further  order  therein/' 
This  provision  is  in  effect  re-enacted  by  the  172nd  section 
of  the  15  &  16  Vict  a  76,  which  was  not  intended  to  alter, 
but  merely  to  simplify  the  proceedings  in  ejectment :  Hutch- 
inson V.  Greenwood  (a).  The  221st  section  strengthens 
this  view.  It  enacts,  that  "the  several  Courts  and  the 
Judges  thereof  respectively  shall  and  may  exercise  over  the 
proceedings  the  like  jurisdiction  as  heretofore  exercised  in 
the  action  of  ejectment,  so  as  to  insure  a  trial  of  the  title,  and 
of  actual  ouster  when  neces^iy  only,  and  for  all  other  pur- 
poses for  which  such  jurisdiction  may  at  present  be  exer- 
cised, and  the  provisions  of  all  statutes  not  inconsistent  with 
the  provisions  of  this  Act^  and  which  may  be  applicable  to 
the  altered  mode  of  proceeding,  shall  remain  in  force  and  be 
applied  thereto/'  The  plaintiff  is  placed  in  an  unfair  posi- 
tion, by  having  to  proceed  without  security  for  costs,  as>  in 
case  of  success,  he  may  be  unable  to  recover  the  costs  to 
which  he  has  been  put  by  these  defendants.  If  it  be  the 
practice  to  require  security  from  a  plaintiff,  it  seems  but 
reasonable,  by  analogy,  that  a  defendant  should  find  secu- 
rity also.  [PcUoch  C.  B. — The  case  cannot  be  rested  on 
analogy,  for  the  proceedings  are  merely  stayed  where  the 

(a)  4  K  &  R  324. 
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plaintiff  sets  the  lajw  in  motion;  but  a  defendant  may  be  1856. 
barred  of  his  right&]  The  judgment  in  ejectment  is  not 
rendered  oonchisive  by  this  statute,  for  the  207th  section 
enacts,  that  "  the  effect  of  a  judgment  in  an  action  of  eject- 
ment under  this  Act  shall  be  the  same  as  that  of  a  judg- 
ment in  the  action  of  ejectment  heretofore  used."  These 
defendants,  therefore,  would  not  be  precluded  from  trying 
their  rights  to  this  land  in  a  fresh  action. 

Wilde  was  heard  in  support  of  the  rule.  [Parke,  B.,  re- 
ferred to  the  judgment  of  Wilmot,  J.,  in  Fairdaim  v. 
ShaTfUiUe  (a).] 

Cur.  adv.  vult 

Pollock,  Q  B.,  now  said. — ^This  was  a  rule  to  shew  cause 
why  an  order  of  my  Brother  Coleridge,  requiring  two  de- 
fendants in  ejectment  to  give  security  for  costs,  should  not 
he  set  aside.  In  shewing  cause  against  the  rule,  a  case  of 
Hudson  V.  Jo/meson  (b)  was  mainly  relied  on.  [His  Lord- 
ship read  the  report  of  that  case,  and  proceeded :] — I  think 
that  this  rule  ought  to  be  made  absolute.  Under  the  new 
order  of  things,  which  the  15  &  16  Yict.  c.  76  has  intro- 
duced, the  action  of  ejectment  is  placed  by  that  statute  on 
the  same  footing  as  when  it  existed  as  the  meie  creature 
of  the  Court  Now,  it  is  to  be  observed,  that,  according 
to  this  statute,  a  landlord  is  to  be  at  liberty  to  come  in  and 
defend,  upon  filing  an  affidavit  that  he  is  in  possession 
of  the  land  either  by  himself  or  his  tenant;  and  that, 
although  provision  is  made  for  striking  out  appearances 
by  certain  defendants,  the  statute  does  not  provide  for 
striking  out  an  appearance  by  a  person  who  has  satisfied 
the  Court  or  a  Judge  that  he  is  in  possession  as  landlord, 
either  by  himself  or  other&  It  was  contended  in  support 
of  the  rule,  that  there  is  a  distinction  between  the  state 

(a)  3  Burr.  1302.  (6)  4  M.  &  R  570, 
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1865.  of  things  which  existed  before  the  statute,  and  since  it  has 
BuTLKB  given  to  the  action  of  ejectment  a  statutable  form,  and  not 
MiBBDiTB  ^^  ^^  ^^  mere  creature  of  the  Court  But^  in  answer  to 
that  position,  it  was  said,  that  the  221st  section  of  the  Act 
provides,  that  the  Courts  and  Judges  shall  have  the  same 
power  over  matters  in  reference  to  the  action  of  eject- 
ment as  they  had  before.  It,  however,  appears  to  me,  in- 
dependently of  this,  that  it  was  intended  that  aU  land- 
lords should  be  placed  in  the  same  situation.  The  statute 
makes  no  distinction  between  a  landlord  who  is  actually 
in  possession,  and  one  who  is  in  possession  by  his  tenant; 
and  I  think  that  we  ought  to  construe  the  statute,  and  to 
administer  the  practice  that  may  arise  under  it^  so  as  to 
make  no  distinction  where  the  statute  itself  does  not  make 
any ;  and  I  own  that  this  consideration  has  had  much  force 
in  leading  me  to  the  conclusion  at  which  I  have  arrived. 
In  the  case  of  a  landlord  in  actual  personal  possession,  and 
called  upon  by  an  action  of  ejectment  to  defend  his  title,  the 
Court  indisputably  has  no  power  to  require  him  to  give  se- 
curity for  costs.  Why,  then,  should  a  landlord,  who  is  in 
possession  by  his  tenant^  be  called  upon  to  give  security? 
It  is  perfectly  dear  to  me,  that  the  statute  intended  that^ 
whether  a  landlord  is  in  possession  by  his  own  personal  and 
actual  possession,  or  by  that  of  his  tenant^  he  should  be 
allowed  to  come  in  and  defend  simply  on  satisfying  the 
Court  or  a  Judge  that  he  has  the  possession.  In  this  case, 
it  appears  that  the  landlord  is  not  actually  in  possession, 
but  that  he  is  so  by  his  tenant  Ithink  that  i^  such  acase, 
he  has  as  much  a  right  to  come  in  and  defend  his  property 
as  if  he  were  personally  in  possession;  and  it  was  admitted 
on  all  hands,  that  then  the  Court  could  not  interfere  to  re- 
quire him  to  give  security  for  costa  I  am  not  aware  of  any 
case  upon  this  subject  except  that  of  Doe  d.  Hudson  v. 
Jo/meson;  that,  however,  was  under  the  old  law,  and  such  a 
practice  would  certainly  lead  to  much  inconvenience.  It 
was  admitted  that  there  is  a  wide  difference  betweoi  a 


V. 
MlBIDITH. 
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peiBon's  having  to  defend  an  action  of  ejectment^  and  being  1865. 
called  upon  as  plaintiff  to  establish  his  title.  Mr.  Oarth'a  butlsb. 
argument  was,  that,  if  the  defendant  cannot  give  security, 
he  may  lose  his  possession,  and  the  plaintiff  may  recover, 
but  that  the  defendant  does  not  lose  his  right,  as  the  old 
action  of  ejectment  was  not  like  an  ordinary  action,  where 
the  parties  are  concluded  by  the  result  of  the  trial;  and, 
that  the  207th  section  of  the  statute  gives  to  a  judgment 
in  an  action  of  ejectment  the  same  effect  as  it  had  before, 
viz.  that  of  determining  the  right  to  the  possession  of  the 
land,  but  not  tCe  title  to  it;  and  consequently  that  a  de- 
fendant so  turned  out  of  possession  may  bring  a  fresh  ac- 
tion, and  recover  the  property.  But  that  might  make  all 
the  difference.  A  man's  title  may  depend  entirely  upon 
his  possession,  and  he  may  be  unable,  if  once  turned  out  of 
possession,  to  fihew  such  a  title  aB  would  justify  him  in 
bringing  an  action  to  recover  back  the  land; — ^to  say  no- 
thing of  the  additional  expense,  trouble,  and  anxiety  that 
might  be  cast  upon  him.  It  seems  to  me,  therefore,  that 
we  ought  to  construe  the  provisions  of  the  Act  in  such  a  way 
as  to  give  full  effect  to  it  Whether  or  no  the  Act  was 
intended  to  create  the  difference  for  which  Mr.  Wilde 
contended,  namely,  absolutely  to  entitle  a  landlord  to  come 
in  and  defend,  so  as  to  make  the  order  of  my  Brother  CoU- 
ridge  a  nullity,  I  do  not  pretend  to  say.  It  may  be,  that 
the  matter  was  not  adverted  to  at  the  time  the  Act  passed ; 
but^  I  am  quite  sure  of  this»  that  it  was  not  intended  by 
the  legislature,  in  passing  that  Act,  to  put  a  landlord,  who 
is  in  possession  by  his  tenant,  in  a  different  position  from 
a  landlord  in  actual  and  personal  possession.  On  this  short 
ground,  it  appears  to  me,  that  we  ought  so  to  construe  the 
Act,  notwithstanding  the  case  of  Doe  d.  Hudson  v.  Jmneaon, 
which  was  decided  at  a  time  when  the  action  of  ejectment 
was  purdy  the  creature  of  the  Courts.  I  am  not  aware  that 
that  decision  has  ever  since  been  acted  upon,  so  as  to  have 
had  the  attention  of  the  Courts  called  to  it      Moreover 
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1855.        the  case  was  not  fully  argued,  and  the  reasons  of  the  Judges 
Sutler       Are  exceedingly  short;  and,  in  the  present  state  of  the  law, 
MKBW)rrH      ^  ^^  ^^*  ^®®^  myself  bound  by  it. 

Parke,  B. — I  feel  satisfied  that  the  position  of  parties 
under  the  15  &  16  Vict  a  76,  is  exactly  the  same  as  it  was 
before,  and  at  the  time  the  case  of  Doe  d.  Hudson  y.  Jame- 
son was  decided;  and  that  the  Act  makes  no  difference 
with  respect  to  the  landlord's  right  to  come  in  and  defend, 
or  the  discretion  of  the  Court  or  a  Judge  to  grant  or  refuse 
leave  for  that  purpose;  and  my  opinion  is,  (notwithstanding 
what  has  been  said  by  my  Lord  Chief  Baron),  that  there  is 
such  a  discretion,  and  that  we  should  not  be  exercising  our 
discretion  improperly  in  this  case  if  we  were  to  follow  that  of 
Doe  d  Hudson  v.  Jameson.    I  do  not  mean  that  the  Court 
or  a  Judge  have  a  discretion  to  prevent  the  landlord  joining 
with  the  tenant,  which  he  had  a  right  to  do  by  the  practice  of 
the  Courts  before  the  11  Geo.  2,  c.  19,  a  13;  but  that  they 
have  a  discretion  in  allowing  him  to  become  the  sole  defend- 
ant   Where  the  plaintiff  sues  the  person  in  possession,  that 
is  to  to  say,  a  party  who  is  liable  to  the  plaintiff  for  costs  un- 
less some  other  person  who  is  liable  be  substituted  in  his 
place,  and  no  third  party  comes  in  to  defend,  then  the  plain- 
tiff tries  the  question  with  the  tenant  in  possession,  at  the 
peril  of  the  tenant  having  to  pay  the  costs  in  case  of  the 
plaintiff  being  successful  Ithereforethought,  at  the  timeZ)o6 
d.  Hudson  Y.Jameson  was  before  the  Court  of  King's  Bench, 
that  where  a  person  applies  to  be  let  in  as  sole  defendant, 
— ^not  joining  with  the  tenant  in  possession,  but  putting  him- 
self in  the  place  of  the  tenant  and  thereby  introducing  a  new 
person  to  litigate  the  title ; — ^it  was  a  very  reasonable  con- 
dition to  impose  upon  a  foreigner,  who  was  not  within  the  ju- 
risdiction of  the  Court,  that,  in  case  he  should  be  defeated  in 
the  action,  he  should  pay  the  costs.     That  was  so  decided 
by  Lord  Tenterden  and  myself,  who  were  the  only  Judges 
then  present     The  report  of  the  case  is  very  shorty  and  on 
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referring  to  my  own  notes,  it  appears  to  have  passed  with 
very  little  notice,  as  I  find  nothing  to  indicate  that  there 
was  much  argument  upon  the  point.  The  alterations  m^bjbdith. 
effected  by  the  11  Qeo.  2,  c.  19,  and  followed  by  the  15  & 
16  Vict  c.  76,  seem  to  me  to  leave  it  still  in  the  discretion 
of  the  Court  or  a  Judge  to  grant  or  refuse  the  application  of 
the  landlord  to  be  admitted  to  defend  alone.  It  appears  from 
the  authorities  cited  by  my  Brother  Adams  in  his  work  on 
Ejectment,  at  p.  215,  that  at  common  law,  ever  since  the 
invention  of  the  action  of  ejectment,  it  was  the  practice  of 
the  Courts  to  permit  the  landlord  to  come  in  and  defend 
with  the  tenant  That  is  so  stated  in  the  case,  dted  by  me 
on  the  argument,  otFairclaim  d.  Fowler  v.  8ha7ntiUe(a), 
where  WH/mot,  J.,  expressed  an  opinion,  that,  before  the 
statute  was  made  upon  the  subject,  landlords  might  be  let 
in  to  defend  without  joining  the  tenant  in  possession.  Up- 
on reference  to  my  Brother  Adams's  work,  at  p.  215,  that 
appears  to  have  been  a  doubtful  matter,  and  he  suggests 
that  the  1 1  Geo.  2,  c.  19,  a  13,  was  introduced  for  the  pur- 
pose of  correcting  any  former  difference  of  opinion  upon 
that  subject,  by  allowing  the  landlord  to  defend  either  with 
or  without  the  tenant,  and  that  such  was  the  reason  of 
passing  the  statute,  which  WUmott  J.  said  was  altogether 
Shnecessary.  It  seems  rather  doubtful,  whether  his  opinion 
was  correct,  for  the  13th  sect  of  the  11  Geo.  2,  c.  19,  gave 
the  Court  powers  which  it  did  not  previously  possess.  Now 
that  section  enacts  as  follows: — [His  Lordship  read  it,  and 
proceeded.]  The  language  of  the  section  is,  *'  that  it  shall 
and  may  be,''  and  I  consider  the  words  "  shall  and  may"  as 
most  certainly  discretionary.  Now,  as  this  in  my  opinion  is  a 
discretionary  matter,  the  only  remaining  question  is,  to  what 
extent  the  discretion  is  to  be  limited?  I  think  that  there 
is  no  difference  between  the  11  Geo.  2,  c.  19,  and  the  15  & 
16  Vict,  a  76,  except  that  the  latter  statute  givt  s  to  the 

,      (a)  2  Burr.  1302. 
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Court  or  a  Judge  that  power  which  the  former  statute  gave 

to  the  Court  alone;  and  also,  that>  hy  section  168,  the  writ, 

^,    *'*  instead  of  beins^  directed  to  the  nominal  defendant  as  for- 

Mbbidith.  ,  ®         . 

merly,  is  now  to  be  directed  to  all  persons  in  possession  by 
name,  and  to  all  persons  entitled  to  defend,  not  named. 
Now,  the  right  of  persons  not  named  in  the  writ  to  de- 
fend the  possession,  depends  on  the  172nd  section  of  the  15 
&  16  Vict  a  76,  which  ^lacts,  that  ''any  other  person  not 
named  in  such  writ  shall,  by  leave  of  the  Court  or  a  Judge, 
be  allowed  to  appearand  defend,  on  filing  an  affidavit  shew- 
ing that  he  is  in  possession  of  the  land  either  by  himself  or 
his  tenant"  That  section  requires  that  leave  of  the  Court 
or  a  Judge  shall  be  obtained;  and  I  consider  that  there 
ought  to  be  a  discretion  exercised  by  the  Court  or  Judge  in 
granting  such  permission.  The  176th  section,  which  em- 
powers the  Courts  to  "  strike  out  or  confine  appearances  or 
defences  set  up  by  persons  not  in  possession,  either  by  them- 
selves or  their  tenants,"  seems  to  me  not  to  take  away  such 
discretion;  for  the  221st  section,  which  preserves  to  the 
Courts  and  Judges  that  jurisdiction  over  proceedings  in 
ejectment  which  they  previously  had,  enacts,  that ''  the  pro- 
visions of  all  statutes  not  inconsistent  with  the  provisions  of 
this  Act,  and  which  may  be  apjdicable  to  the  altered  mode 
of  proceeding,  shall  remain  in  force  and  be  applied  thereto!" 
It,  therefore,  seems  to  me  that  the  present  Act^  by  that 
clause,  puts  the  action  of  ejectment  in  all  respects  exactly 
on  the  same  footing  as  it  was  before;  and  that  if  a  land- 
lord chooses  to  defend  by  his  tenant,  he  may  do  so;  but, 
that,  if  he  seeks  to  defend  alone,  it  is  not  at  all  an  improper 
condition  to  impose  on  him,  that  he  shall  give  security  for 
costs;  and,  I  think  that  such  discretion  is  not  to  be  con- 
fined simply  to  the  fact  of  its  being  satisfactorily  shewn 
that  the  party  is  landlord;  for,  if  he  is  not,  he  cannot 
come  in  to  defend.  Therefore,  if  the  case  depended  on  me,  I 
should  hold  that  the  power  existed. 
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Platt,  R — ^The  opimons  expressed  by  my  Brothers  CdUr  1865. 
ridge  and  Parke  oertaiiily  lead  me  to  doubt  the  accuracy 
ofmyowD,  which  is  opposed  to  theirs ;  but  having  consi- 
dered the  question,  and  having  read  these  different  clauses 
of  the  Act)  and  also  that  portion  of  the  schedule  which  is 
apj^cable  to  the  case,  I  cannot  doubt  that  this  rule  ought 
to  be  made  absoluta  Anciently  the  action  of  ejectment  was 
a  fiction,  and  it  was  generally  brought  to  insert  upon  the  re- 
cord the  title  of  a  landlord  The  party  claiming  the  land  took 
another  on  the  land  and  executed  to  him  a  letise;  the  person 
in  possession  of  the  land  turned  off  the  lessee,  and  then  the 
latter  preferred  his  complaint  that  the  claimant  had  made  a 
lease  to  him  for  a  certun  period  of  time,  under  which  he 
had  entered,  and  that  he  was  ousted,  and  thereupon  he 
sought  the  intervention  of  the  Court  to  put  him  again 
into  possessicm.  Now  that  was  the  landlord's  action,  for 
on  the  face  of  it  the  plaintifi^s  title  was  the  landlord's  title. 
But  as  the  party  who  had  turned  out  the  person  to  whom 
the  lease  was  granted  might  be  a  tenant  only,  it  was  very 
reasonable  that  his  landlord  should  be  allowed  to  come  in 
and  defend,  in  order  that  the  two  parties  claiming  as 
landlord  might  contest  the  title.  The  cumbrous  machi- 
nery of  going  on  the  land,  of  executing  a  lease,  and  going 
through  the  form  of  an  ouster,  was  afterwards  discon- 
tinued; and  the  name  of  John  Doe,  or  some  other  ficti- 
tious name,  was  adopted,  and  the  party  upon  whom  the 
declaration  was  served  (which  operated  as  a  writ)  received 
a  notice  appended  to  it,  that  unless  he  came  in  and  defended 
his  title  he  would  be  turned  out  of  possession.  But  in 
order  to  come  in  he  was  obliged  to  confess  lease,  entry,  and 
oustCT,  and  then  tibe  question  was  confined  to  the  title. 
Such  was  anciently  the  state  of  proceedings  in  an  action 
of  ejectmentw  But  now  the  action  of  ejectment  is  wholly 
the  oieature  of  the  statute,  and  the  Act  prescribes  the  pro- 
oesB  and  course  of  proceeding,  The  process,  whidi  is 
given  in  the  form  in  Sched.  (A)  No.  13,  is  as  follows : — 
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1855.  "Victoria,  &C.  To  X.  T.  Z.  and  all  persons  entitled  to 
Bqtlkr  defend  the  possession/'  &a  In  my  opinion  no  one  has  a 
better  right  to  defend  the  possession  than  the  landlord. 
And  the  1 72nd  section,  by  which  the  landlord  is  so  entitled, 
enacts  that  ''any  other  person  not  named  in  such  writ 
shall,  by  leave  of  the  C!ourt  or  a  Judge,  be  allowed  to 
appear  and  defend,  on  filing  an  affidavit  shewing  that  he  is 
in  possession  of  the  land  either  by  himself  or  his  tenant ; '' 
therefore  the  party  who  is  pointed  out  as  the  party  "in 
possession  of  the  land  "  is  the  landlord,  who  is  in  possession 
by  his  tenant,  as  well  as  the  tenant  who  is  in  actual  pos- 
session at  the  time.  It  appears  to  me  perfectly  clear  that 
this  Act  of  Parliament  intended  that  the  landlord  should 
have  the  right  to  oome  in  and  defend,  provided  he  made 
out  that  he  was  entitled  to  the  possession.  But  it  is  said 
that  this  section  gives  a  discretion  to  the  C!ourt  or  a 
Judge.  I  deny  that  a  discretion  is  given  except  within 
certain  limits.  The  section  says,  that  the  landlord  "  shall 
by  leave  of  the  Court  or  a  Judge,  be  allowed  to  appear  and 
defend,  on  filing  an  affidavit  shewing  that  he  is  in  possession 
of  the  land  either  by  himself  or  his  tenant"  Now  the  Court 
or  a  Judge  has  a  discretion  to  this  extent, — ^it  is  not  suffi- 
cient merely  to  file  an  affidavit,  which  may  be  colourable,  but 
the  party  must  aatiafy  the  Judge  that  he  is  in  actual  pos 
session  by  his  tenant  before  he  can  be  allowed  to  come  in  ; 
but  when  he  has  done  that,  the  leave  and  order  of -the  Judge 
oughts  as  a  matter  of  course,  to  be  granted  to  him.  It  seems 
to  me  that,  if  he  makes  a  sufficient  affidavit,  he  has  an  un- 
qualified right  under  this  statute  to  come  in  and  defend  his 
title.  I  am  fortified  in  this  opinion  by  the  176th  section, 
which  enacts,  that  parties  coming  in  to  defend  an  ejectment 
may  have  their  names  struck  out  by  the  Court  or  a  Judge, 
but  this  is  only  when  they  are  not  in  possession  by  them- 
selves or  tenants.  Does  not  that  shew  to  what  extent  the  dis- 
cretion is  to  be  exercised  ?  It  excludes  all  such  as  cannot 
state  with  truth  that  they  are  in  possession  by  their  tenants. 


MlBIDITB. 
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Certain  cases  were  cited  upon  this  subject ;  but  I  consider        1856. 
that  these  cases,  decided  on  a  different  state  of  the  law,       Butlkb 
cannot  govern  us  in  the  construction  of  a  plain  Act  of 
Parliament^  when  we  see  by  the  statute  itself  and  the  form 
of  the  writ  what  the  proceeding  is  and  what  the  rights  of 
the  landlord  are.     It  is  ther^ore  unnecessary  to  discuss  the 
merits  of  ihe  decision  in  Doe  d.  Hudson  v.  Jameaan, 
though  perhaps  I  might  not  agree  with  it     I  consider  that 
we  are  bound  to  construe  this  Act  of  Parliament,  (which, 
fortunately,  differs  from  most  other  Acts  in  being  exceed- 
ingly plain),  without  involving  ourselves  in  any  difficulty 
which  is  not  presented  by  the  Act  itself     Let  us  consider 
what  is  the  condition  of  these  partiea     The  tenant  of  a 
landlord  living  abroad  is  assailed  by  an  ejectment,  but  the 
tenant  perhaps  may  not  defend;  and  is  the  landlord  to  lose 
his  land  unless  he  gives  security  for  costs  ?    I  can  under- 
stand why  security  for  costs  should  be  required  from  a  party 
setting  the  law  in  motion,  where  such  party  is  out  of  the 
jurisdiction  of  the  C!ourt,  or  in  a  case  where  assignees  sue 
in  the  name  of  an  insolvent  plaintiff  for  the  purpose  of  their 
own  benefit     The  rule  applies  to  parties  who  are  plaintiffs, 
and  to  defendants  in  replevin,  who  are  plaintiffs  in  fact, 
because  they  assert  a  right  to  distrain,  for  in  replevin  the 
goods  are  given  up  on  the  plaintiff  entering  into  a  replevin 
bond,  whereby  he  is  bound  to  bring  an  action  to  ify  the 
right  of  distress,  and  therefore,  in  truth,  both  parties  may 
be  said  to  be  plaintiff, — the  one  who  is   nominally  the 
plaintiff  and  he  that  made  the  distress;  and  indeed  the  latter 
is  so  treated  by  the  17  Car.  2,  a  7,  by  which,  if  he  suc- 
ceeds, he  is  entitled,  (in  addition  to  his  right  at  common  law 
to  a  return  of  the  goods),  to  an  assessment  of  damages  and 
a  valuation  of  the  goods,  by  which  he  is  recouped  for  his 
•  expenses,  and  he  is  secured  by  the  bond.  Consequently  a  de- 
fendant in  replevin  is  very  differently  situated  to  any  other 
defendant     But  is  it  to  be  said  that  because  a  landlord 
does  not  reside  in  this  coimtry,  and  his  tenant  does  not 
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1855.  choose  to  defend  his  possession,  he  is  to  lose  his  estate 
BuTLEE  if  h^  cannot  give  security  for  costs?  That  is  a  mon- 
Mkrrdith  strous  proposition,  and  one  which  acted  on  would  ren- 
der the  law  a  nuisance,  for  a  landlord  might  be  at  the  ex- 
tremity of  Africa,  and  possession  might  be  taken  of  his 
property  in  his  absence,  merely  because  he  had  not  given 
security  for  costs.  Here  the  parties  have  been  admitted  to 
defend,  and  what  right  is  there  to  displace  them?  The 
176th  section  of  the  statute  limits  the  power  of  the  Court  or 
Judge  to  strike  out  a  party's  name  to  cases  falling  within 
the  category  of  "  persons  not  in  possession  by  themselves  or 
their  tenants."  For.  these  two  reasons  I  think  the  rule 
should  be  absolute :  first,  the  order  of  my  Brother  Coleridge 
ought  never  to  have  been  made ;  and,  secondly,  these  par- 
ties have  been  admitted  to  defend — the  latter  consideration 
increases  the  difficulty. 

Martin,  B. — I  am  also  of  opinion  that  this  rule  ought 
to  be  absolute,  as  I  consider  that  the  learned  Judge  had 
no  power  to  make  the  order.  Tlie  (question  depends  on 
whether  a  landlord  is  entitled  to  appear  and  defend  an 
ejectment,  as  a  matter  of  right.  I  am  of  opinion  that  he 
is.  It  seems  to  me  that  the  1 5  &  1 6  Vict.  c.  76,  gives  him 
that  right,  and  that  the  Court  or  a  Judge  is  boimd,  on 
being  ^satisfied  that  he  is  the  landlord  of  the  premises,  to 
allow  him  to  come  in  and  defend,  by  virtue  of  the  172nd 
section.  I  do  not  complain  of  the  decision  of  the  Court  of 
King's  Bench  in  Doe  d.  Hudson  v.  Jameson,  for  in  the 
then  state  of  the  law  it  may  have  been  discretionary  with 
the  Court  to  allow  a  landlord  to  defend  or  not;  but  I  think 
that  by  the  law  as  it  now  stands,  it  is  not  competent  for 
the  Court  or  a  Judge  to  impose  any  terms  on  a  landlord, 
and  that  he  has  a  right  unconditionally  to  come  in  and 
defend.  Let  us  then  look  at  the  enactments  of  this  statute 
which  have  reference  to  this  question.  The  168th  section, 
which  is  the  first  of  the  series  connected  with  ejectments, 
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enacts  that  "  Instead  of  the  present  proceeding  by  eject-  1855. 
ment^  a  writ  shall  be  issued  directed  to  the  persons  in  pos-  botleb 
session  by  name  and  to  all  persons  entitled  to  defend  the 
possession  of  the  property  claimed."  Therefore,  in  the  very 
first  section  on  the  subject,  the  direction  is  that  all  persons 
who  are  in  possession  shall  be  named  in  the  writ,  but  the 
statute  also  contemplates  other  persons  not  named  who  are 
entitled  to  defend.  The  171st  section  enacts,  that  ''the 
persons  named  as  defendants  in  such  writ,  or  either  of  them, 
shall  be  allowed  to  appear  within  the  time  appointed ; "  and 
the  172nd  section  enacts  that "  any  other  person  not  named 
in  such  writ  shall,  by  leave  of  the  Court  or  a  Judge,  be  al- 
lowed to  appear  and  defend  on  filing  an  affidavit  shewing  that 
he  is  in  possession  of  the  land  either  by  himself  or  his  te- 
nant." Now  it  seems  to  me  impossible  that  language  could 
be  used  more  clearly  obligatory  o©  the  Court  or  a  Judge  to 
admit  a  person  to  appear  and  defend,  if  he  satisfies  them 
by  affidavit  that  he  is  in  possession  either  by  himself  or  his 
tenant.  The  176th  section  supports  this  view,  for  the 
Court  or  a  Judge  is  thereby  empowered  to  strike  out  or 
confirm  appearances  and  defences  "  set  up  by  persons  not 
in  possession  by  themselves  or  their  tenants,"  So  that,  if 
a  person  is  in  possession  by  his  tenant,  the  Court  or  a  Judge 
has  no  right  to  interfere  under  the  176th  section.  I  ap- 
prehend, therefore,  that  if  a  landlord  has  the  right,  which 
it  seems  to  me  he  has,  namely,  an  absolute  right  to  ap- 
pear and  defend,  it  is  not  competent  for  the  Court  or  a 
Judge  to  impose  any  condition  upon  him.  But  it  was  said, 
that  this  is  a  matter  of  little  importance,  and  that  the  only 
consequence  would  be,  that  though  a  person  abroad  might  be 
turned  out  of  possession,  yet  he  could  himself  bring  an  action 
of  ejectment,  and  so  recover  back  the  possession.  It  seems 
to  me,  that  a  more  mistaken  view  of  the  law  could  not  pos- 
sibly be  submitted  to  a  Court.  A  great  number  of  the  titles  of 
persons  in  this  kingdom  depend  upon  their  being  in  posses- 
sion.   The  rule  of  law  casts  upon  the  plaintiff  in  ejectment 
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1855.        ^^^  burden  of  ihaking  out  his  title,  and  many  persons' 
titles  are  perfectly  unassailable  merely  because  they  are  in 
V.  possession ;  but^  if  once  out  of  possession,  they  might  never  be 

able  to  recover  back  their  property.  So  far,  therefore,  from 
the  circumstance  of  a  person  being  turned  out  of  possession 
being  a  matter  of  little  importance,  it  is  of  the  utmost  im- 
portance to  the  security  of  landed  property  that  persons 
should  not  be  turned  out  of  possession  unless  some  dear 
proof  is  given  against  them,  upon  which  the  person  claim- 
ing succeeda 

Rule  absoluta 
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IN  THE  EXCHEQUER  CHAMBER. 

{In  Error  from  the  Court  of  Exchequer) 


Qraham  and  Another,  Assignees  of  G.  Rougemont,  a  May  3. 

Bankrupt  v.  The  Van  Diemen's  Land  Company. 


B 


ILL  of  Exceptions. — The  declaration  stated,  that,  by  an  In  November, 

_ —^  _  ,       _  -m  r^e\     •  X  y  t     f         1847,  R.,  being 

Act  of  Farliament  passed  m  the  year  1825  (a),  and  before  owner  of  157 
the  said  bankruptcy,  it  was  enacted,  that,  in  case  the  then  \g,J^  ^  ^^  ' 


in  an  in- 


King  should,  within  three  years  after  the  passing  of  that  corporated 

®  .  •'  .  company,  be- 

Act,  by  charter  grant  that  the  persons  therein  named  should  came  bank- 
be  a  body  politic  and  corporate,  by  the  name  of  "  The  Van  26/.  per  share 
Dieme^'s  Land  Company,"  they  should  have  the  powers  ^^thTtime  of 
therein  named.   And  it  was  also  enacted,  that  the  shares  in  ^^  *>»»t- 

ruptcy,  the 

the  capital  stock  of  the  said  company,  and  in  the  profits  and  bankrupt  de- 
advantages  thereof,  should  be  and  be  deemed  personal  certificates  of 
estate,  and  as  such  personal  estate  should  be  transmissible  J^®  ^^-^i  ^ 
accordingly.     [The  enactment  went  on  to  provide,  that  the  signee.    At 

that  time  the 
shares  were  of 
no  Talne.  In  June,  1849,  notice  was  given  to  the  official  assignee  of  a  call  of  1/.  per  share, 
which  he  was  requested  to  pay.  Nothing  further  was  done  by  the  company  or  the  assignees 
until  February,  1853,  when  the  shares  having  become  valuable,  the  assij^nees  claimed  to  be 
registered  in  the  company's  books  as  the  owners  of  them,  and  offered  to  pay  whatever  was 
due  for  calls.  In  answer  to  their  application,  they  received  a  letter  from  the  secretary  of 
the  company,  stating  that  there  were  no  shares  standing  in  the  registry-book  in  the  name 
of  the  bimkrupt:-^^eM,  that,  assuming  it  was  necessary  that  the  assignees  should,  within  a 
reasonable  time,  do  some  act  to  signify  their  acceptance  of  the  shares,  the  question  of  rea- 
sonable time  was  one  for  the  jury;  but  that  a  reasonable  time  would  not  begin  to  run  until 
some  one  interested  in  the  matter  took  some  step  in  respect  of  it. 


(a)  6  Geo.  4,  c.  39. 
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1856.  names  of  the  shareholders,  and  the  numbers  of  the  shares 

Qraham  should  be  entered  in  a  book;  and  that  a  certificate  under 

Van  Di'kmen's  *^®  ^^  ^^  ^^®  company  and  countersigned  by  the  clerk, 

Land  should  be  delivered  to  every  proprietor,  specifying  the  share 

V/OMPANT* 

to  which  he  was  entitled,  and  that  such  certificate  should  be 
evidence  of  title  to  the  shares.]  And  it  was  recited  (a),  that,  in 
cases  where  the  holder  or  proprietor  of  any  one  or  more 
share  or  shares  in  the  capital  stock  of  the  company,  should 
become  bankrupt,  it  might  not  be  in  the  power  of  the  com- 
pany to  know  who  was  or  were  the  proprietor  or  proprietors 
of  such  share  or  shares;  and  it  was  therefore  enacted,  that, 
in  such  case,  where  the  right  and  property  in  one  or  more 
share  or  shares  in  the  capital  stock  of  the  company  should 
pass  from  the  original  subscriber  or  subscribers,  or  any  pro- 
prietor or  proprietors  thereof,  to  any  other  person  or  persons, 
by  any  other  legal  means  than  by  transfer  or  conveyance  in 
the  form  pointed  out  in  the  Act,  an  afiidavit  should  be  made 
as  therein  mentioned,  stating  the  manner  in  which  such  share 
or  shares  had  passed  to  such  other  person  or  persons,  and 
that  such  aflSdavit  should  be  delivered  to  the  clerk  for  the 
time  being  of  the  company,  to  the  intent  that  he  might 
enter  and  register  the  name  or  names  of  such  proprietor  or 
proprietors  in  the  registry  book  or  list  of  subscribers  and 
proprietors  to  be  kept  in  the  office  of  the  company. — [Aver- 
ment: that,  within  three  years  of  the  passing  of  the  said  Act, 
and  before  the  said  bankruptcy,  the  company  was  incor- 
porated by  the  name  of  "The  Van  Diemen  s  Land  Company." 
— And  it  was  by  the  said  Act  further  enacted  (6),  that,  if 
any  subscriber  or  any  proprietor  or  proprietors  of  any  share  or 
shares  in  the  capital  stock  of  the  said  company,  his,  her,  or 
their  executors,  &c.,  should  neglect  or  refuse  to  pay  his,  her, 
or  their  part  or  portion  of  the  money  to  be  called  for  by  the 
directors,  during  the  space  of  three  calendar  months  next 
after  the  time  appointed  for  payment  thereof,  together  with 
lawful  interest  from  the  appointed  time  of  payment,  then 

(a)  Sect.  12.      ,  (h)  Sect.  14. 
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and  in  every  such  case  such  person  or  persons  so  neglecting         1866. 
or  refusing  should  absolutely  forfeit  all  his,  her,  or  their       Qbaham 

share  or  shares  in  the  capital  stock  of  the  company,  and  all  y       *• 
profits  and  advantages  thereof,  and  all  money  theretofore         Land 

■  j^^ff  O  A  Iff  V 

advanced  by  him,  her,  or  them  on  accoimt  thereof,  to  and 
for  the  use  and  benefit  of  the  company ;  but,  that  no  advan- 
tage should  be  taken  of  such  forfeiture  of  any  share  or 
shares  imtil  after  thirty  days'  notice  should  have  been  given 
by  the  directors  of  the  company,  under  the  hand  of  the 
clerk  of  the  company,  to  the  owner  or  owners  thereof,  by 
notice  in  writing  left  at  his,  her,  or  their  usual  or  last  place 
of  aboda — Averments:  that  the  bankrupt,  before  and  at  the 
time  of  his  bankruptcy,  was  the  holder  and  proprietor  of 
157  shares  in  the  capital  stock  of  the  company,  of  the  value 
of  15,700^.,  and  was  duly  entered,  with  the  number  and 
proper  numbers  of  such  shares,  as  such  holder  and  proprietor, 
in  the  books  of  the  company;  and  that  on  such  bankruptcy 
the  plaintiffs,  as  such  assignees  as  aforesaid,  became  and 
were  entitled  to  the  said  shares  and  the  owners  thereof,  of 
which  the  defendants  then  had  notice:  and  the  defendants, 
after  the  said  bankruptcy,  with  knowledge  of  the  same,  and 
whilst  the  plaintiffs  were  the  owners  of  the  said  shares, 
omitting  and  refusing  to  cause  an  affidavit  to  be  made  and 
delivered  to  the  clerk  of  the  company,  to  the  intent  that  he 
might  enter  and  register  the  names  of  the  plaintiffs  as  such 
proprietors  of  the  said  shares,  pursuant  to  the  said  Act»  at  a 
general  meeting  declared  the  said  shares  to  be  forfeited : 
that  the  said  shares  having  passed  from  the  original  sub- 
scriber as  aforesaid  to  the  plaintiffs,  as  such  assignees,  by 
other  legal  means  than  the  transfer  or  conveyance  in  the 
form  pointed  out  by  the  said  Act,  that  is,  by  virtue  of  the 
bankrupt  law,  an  affidavit  was  made  at  the  instance  of  the 
plaintiffs  in  manner  and  form  as  in  the  Act  mentioned, 
stating  the  manner  in  which  such  shares  had  passed  to  the 
plaintiffi,  which  affidavit  was  delivered  to  the  clerk  for  the 
time  being  of  the  said  company,  to  the  intent  that  he  might 
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enter  and  r^^ister  the  names  of  the  plaintiffs  as  such  pro^ 
prietors  in  the  registry  book  or  list  of  subscribers,  &a ;  and 
Vah  DoxEir'B  *'^®  defendants  were  then  requested  (and  a  reasonable  time 
Lakd        after  such  request  and  before  the  commencement  of  this 

COMPAKT.  , 

suit  has  elapsed,)  to  register  the  names  of  the  plaintifib  as 
such  proprietors  as  aforesaid :  and  the  defendants  had  no- 
tice of  the  said  bankruptcy  before  they  declared  the  said 
shares  forfeited,  and  that  the  plaintiffs,  by  virtue  thereof, 
had  become  and  were  owners  of  the  said  shares;  and,  al- 
though the  defendants  also  had  notice  of  the  said  affidavit 
and  other  the  premises  hereinbefore  set  forth  before  the 
commencement  of  this  suit,  and  although  thirty  days  no- 
tice had  not  been  given  by  the  directors  of  the  company 
under  the  hand  of  the  clerk  of  the  company  to  the  plain- 
tifi&,  the  owners  of  the  said  shares,  by  notice  in  writing  left 
at  their  usual  or  last  place  of  abode,  in  the  manner  and 
form  required  by  the  said  Act;  yet  the  defendants  have 
taken  advantage  of  such  forfeiture  among  other  respects  in 
this,  that,  relying  on  the  said  forfeiture,  they  have  refused, 
and  still  refuse,  on  demand  made  by  the  plainti&  for  that 
purpose,  to  enter  or  register  them  as  the  owners  of  the  said 
shares,  or  to  recognise  them  as  such  owners;  and  also  in 
this,  that,  relying  on  the  said  forfeiture,  they  have  refused, 
and  still  refuse,  to  receive  the  amount  of  all  monies  for  calls, 
or  otherwise,  due  or  payable  from  the  bankrupt  and  the 
plaintiffs  to  the  defendants,  although  the  plainti£b  a  rea- 
sonable time  before  the  commencement  of  this  suit  tendered 
and  offered  to  pay  such  amount,  &c. — [Stating  special 
damage.] 

Plea: — That  the  plaintiffs  did  not  become,  nor  were, 
entitled  to  the  said  shares,  or  any  of  them,  nor  the  owners 
thereof,  or  any  of  them,  nor  had  the  defendants  notice  as 
alleged. — Upon  which,  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  Trinity  Term,  1853,  the  plaintiflfe  gave  evidence  that 
they  were  assignees  of  the  estate  and  effects  of  G.  Rouge- 
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mont^  against  whom  a  fiat  in  bankruptcy  issued  on  the  29th  1865. 

of  November,  1847;   that  the  plaintiff  Qraham  was  ap-  qbaham 

pointed  oflScial  assignee  on  the  SOth  of  November,  1847,  y^j^  Dxnaw's 

and  the  other  plaintiff  creditors'  assitmee,  on  the  9th  of  _  La^d 

^  .  .  COMFAKT. 

December,  1847;  that  the  bankrupt,  at  the  time  of  his 
bankruptcy,  was  the  proprietor  and  owner  of  167  shares  in 
the  capital  stock  of  the  company,  and  was  also  at  that  time 
possessed  of  certificates  of  the  said  shares  duly  issued  by  the 
company  under  their  seal ;  that  the  name  of  the  bankrupt 
was,  at  the  time  of  his  bankruptcy,  registered  in  the  books 
of  the  company  in  respect  of  the  said  shares,  and  as  the  pro- 
prietor and  owner  thereof;  that^  before  the  bankruptcy,  the 
bankrupt  had  paid  upwards  of  20002.  to  the  company  for 
calls  in  respect  thereof;  that,  up  toihe  time  of  the  bank- 
ruptcy, all  calls  had  been  duly  paid,  and  that  up  to  that 
time  the  calls  made  amounted  to  251.  per  share;  that  the 
shares  were  shares  of  lOOL  each  in  the  capital  stock  of  the 
company,  and  that  751.  per  share  remained  uncalled  and 
unpaid,  and  that  the  holder  of  each  share  remained  liable,  so 
long  as  he  continued  to  be  so,  to  have  calls  made  on  him  in 
respect  of  each  such  share  to  the  amount  of  751.,  and  to  the 
paym^^nt  thereof,  and  that  the  holder  and  owner  of  such 
shares  so  continued  liable  during  all  the  time  from  the 
bankruptcy  of  O.  Bougemont  to  the  date  of  the  affidavit 
hereinafter  mentioned. — [The  bill  of  exceptions  then  set 
out  a  certificate  under  the  seal  of  the  company,  and  counter- 
signed by  the  clerk,  by  which  it  was  certified  that  G.  Bouge- 
mont was  entitled  to  twenty  shares  in  the  capital  stock  of 
the  company.  At  the  foot  of  it  was  this  memorandum : — 
"  N.  B. — ^The  certificate  is  not  transferable,  and  must  be 
returned  to  the  office  on  any  of  the  shares  being  disposed 
oV] 

The  plaintiff  further  proved,  that,  at  the  time  of  the 
bankruptcy,  the  bankrupt  delivered  up  the  said  certificates 
to  the  official  assignee;  that,  at  the  time  of  issuing  the  fiat, 
the  company  was  in  a  bad  plight;  and  that  the  l^ankrupt 
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1865.         obtained  his  certificate  on  the  23rd  of  March,  1848;  that, 
Graham      o^  the  14th  of  June,  1849,  the  clerk  of  the  company  sent  to 
VakDiemew's  ^^®  plaintiff,  G.  Graham,  a  letter  and  notice  in  the  following 
LAin>         form : — 


GOKPANT. 


"  To  G  Graham,  Esq.,  Official  Assignee  of  the  Estate  of 

G.  Rougemont,  Esq. 

"  Van  Diemen's  Land  Company's  Office, 

6,  Great  Winchester  Street,  London  ; 
14th  June,  1849. 
"  Sir, — ^Annexed  is  a  copy  of  a  notice,  in  virtue  of  which 
you  are  required  to  make  a  payment  of  one  pound  on  each 
share  standing  in  your  name  in  the  books,  of  this  company; 
and  you  are  requested  to  present  this  letter  at  the  office 
on  making  such  payment 

"  I  am.  Sir,  yours,  &c., 

Geo.  H,  Howell,  Secretary." 

**  Van  Diemen's  Land  Company's  Office; 
7th  June,  1849. 
"  The  Court  of  Directors  of  the  Van  Diemen's  Land  Com- 
pany hereby  give  notice,  that  a  call  of  one  pound  per  share 
is  made  on  the  proprietors  of  stock  in  this  company,  which 
is  to  be  paid  at  the  company's  office  on  or  before  Wednesday* 
the  1 8th  day  of  July  next. 

"  Geo.  H.  Howell,  Secretary." 

"  Van  Diemen's  Land  Company,  Established  by  Act 
6  Geo.  4,  c.  89,  and  Incorporated  by  Royal  Charter. 

**  Amount  of  payment  of  call  of  11.  per  share,  payable  on 
or  before  the  18th  of  July,  1849. 

"  157  shares  at  IL  each,  is  1571" 

which  said  letter  and  notice  was  received  by  the  said 
G.  Graham:  the  shares  never  were  transferred  into  the 
names  of  the  plaintiffs  or  either  of  them. 
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The  plainti£&  also  gave  evidence,  that  they  did,  before  the         1855. 
commencement  of  this  suit,  on  the  15th  of  Februaiy,  1853,       qiuham 

cause  to  be  made  and  sworn  by  two  credible  persons,  before  ^     j^''- 
one  of  her  Majesty's  justices  of  the  peace  in  Great  Britain,         Land 
an  affidavit  according  to  the  tenor  following: — 

[The  bill  of  exceptions  set  out  the  affidavit,  which  stated 
the  issuing  of  the  fiat  against  G.  Rougemont,  the  appoint- 
ment of  the  plaintiff  as  assignees ;  that,  at  the  time  of  his 
bankruptcy,  G.  Rougemont  was  the  proprietor  of  157  shares 
in  the  company ;  and  that  the  shares  were  legally  vested  in 
the  plaintiffs  as  such  assignees.] 

And  such  affidavit  was  delivered,  before  the  commence- 
ment of  this  suit,  to  the  clerk  for  the  time  being  of  the 
company,  to  the  intent  that  he  might  register  the  names  of 
the  plaintiffs  as  such  assignees,  as  such  proprietors  of  the 
said  shares  in  the  registry  book  or  list  of  subscribers  and 
proprietors  of  the  said  company;  and  the  plaintiffs  then 
offered  and  tendered  to  pay  to  the  defendants  whatever  was 
due  for  calls  in  respect  of  the  said  shares.  The  plaintiffs  re- 
ceived in  answer  a  letter  to  the  following  tenor  from  the 
clerk  of  the  company: — 

"  Van  Diemen's  Land  Company's  Office, 
"  6,  Great  Winchester  Street; 
"  17th  February,  1853. 
"  Gentlemen, — I  acknowledge  to  have  received  from  you 
an  affidavit  and  notice  requiring  me  to  enter  and  register 
your  names  in  the  register  book  of  proprietors  of  stock  in 
this  company,  as  the  owners  of  157  shares  in  the  capital 
stock  of  the  company,  as  assignees  of  Mr.  George  Rouge- 
mont.    I  beg  to  inform  you  that  there  are  not  any  shares 
standing  in  the  register  book  in  the  name  of  Mr.  Rouge- 
mont "  I  remain.  Gentlemen,  Yours  &c., 

"  H.  Catley,  Secretary, 

"  Clerk  of  the  Company." 
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The  plainti£&  also  called  as  a  witness  a  sharebroker,  who 
deposed  that,  from  the  time  of  the  said  O.  Bougemont  be- 
V  DmisN'  ^^^8  bankrupt  up  to  December,  1852,  the  shares  in  the 
Land  capital  stock  of  the  said  company  were  nearly  at  a  nominal 
price;  that  there  was  no  quotation  for  them  until  that 
month;  that,  in  that  month  they  rose  to  the  price  of  19L  a 
share,  which  was  the  price  at  that  time,  assuming  that  all 
calls  made  up  to  that  time,  and  which  amounted  to  2Sl.  10^. 
per  share,  had  been  paid. 

Whereupon  the  defendants'  counsel  contended,  that  there 
was  not  any  evidence  for  the  consideration  of  the  juiy.  The 
plainti£&'  coimsel  insisted,  that  there  was  evidence.  The 
Lord  Chief  Baron  directed  the  jury,  that  there  was  no  evi- 
dence which  would  authorise  them  to  find  a  verdict  for  the 
plaintiffs.  The  plaintiffs'  counsel  tendered  a  bill  of  excep- 
tions to  the  above  ruling;* and  the  case  was  argued  (Febru- 
ary 6(a))  by 

Hoggins  {J.  H.  Hodgson  with  him)  for  the  plain^&Es. — ^The 
plaintiffi,  as  assignees  of  Bougemont^  are  entitled  to  the 
shares  in  question.  [He  referred  to  the  12th  and  14th  sec- 
tions of  the  6  Geo.  4,  c.  39.]  There  is  no  doubts  that^  by  virtue 
of  the  Bankrupt  Act  then  in  force,  1  &  2  Will  4,  c.  66,  s.  25, 
and  the  delivery  of  the  certificates  by  the  bankrupt  to  the  oflS- 
cial  assignee,  the  shares  at  that  time  legally  vested  in  him. 
The  question  then  is,  whether  the  conduct  of  the  plaintiffs 
since  that  time  amounts  to  a  repudiation.  It  will  be  argued, 
that  for  the  space  of  five  years  they  had  done  nothing  to 
denote  their  acceptance  of  tlie  shares.  But^  there  was  no 
.  obligation  on  the  plaintiff  to  take  any  step.  Gibson  v. 
CaiTuthers  (6)  is  an  authority  that  it  is  not  necessary  for 
assignees  to  give  express  notice  that  they  adopt  a  contract 


(a)  Before  CoUridgej3,yMaulty      J.,  Crowd^r,  J. 
J.,   Wightman,  J.,  Cresstcdl,  J.,  (6)  8  M.  &  W.  329. 

ErU^  J,f  Williams,  J.,  Crompton, 
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made  by  the  bankrupt — the  assignees  take,  unless  they 
repudiate  the  contract^  and  it  lies  on  the  company  to  shew 
that  they  have  repudiated.  Here  the  plaintiffs  had  a  -  Ty'wMmM* 
right  to  hold  the  certificates  until  something  was  disclosed  Land 
by  the  directors,  to  shew  whether  the  shares  were  valuable 
or  not  It  was  no  doubt  competent  for  the  directors  to  de- 
clare the  shares  forfeited  for  nonpayment  of  calls;  but  they 
were  bound  to  give  the  plajntiffs  thirty  days  notice;  and 
that  they  have  not  done.  There  is  nothing  on  the  fetce  of 
the  declaration  to  shew,  that  the  plaintiffa  have  repudiated 
the  shares;  and,  if  their  conduct  was  such  as  to  amount  to 
a  repudiation,  that  should  have  been  pleaded  by  the  defend- 
ants. [WiglUman,  J. — In  the  letter  of  the  14th  of  June, 
1849,  the  directors  state  that  the  shares  are  standing  in  the 
name  of  the  official  sissignee.]  At  that  time,  he  was  clearly 
entitled  to  them,  and  nothing  has  since  been  done  by  the 
defendants  to  denude  the  plaintiffii  of  their  right.  The  case 
oiLa/urrence  v.  Knowlea  (a),  which  is  relied  upon  by  the 
defendants,  is  in  reality  in  the  plaintiflGs'  fiekvour,  for  it  shews 
that  it  is  a  question  for  the  jury,  whether  the  conduct  of 
the  assignees  amoimted  to  an  abandonment  of  the  sharea 
Here  there  was  evidence  from  which  the  jury  might  have 
foxmd  for  the  plainti£b.  « 

BrawAJoeU  for  the  defendants. — ^The  shares  did  not  vest 
in  the  plaintiffs  by  the  mere  act  of  bankruptcy.  Wherever 
a  right  is  accompanied  with  an  obligation,  the  property  does 
not  vest  in  the  assignees,  unless  they  do  some  act  to  signify 
an  acceptance  of  it;  and  that  act  must  be  done  within  a 
reasonable  time.  Under  the  1  &  2  Will.  4,  c.  56,  s.  25,  no- 
thing more  passes  to  the  assignees  than  before  that  statute 
was  conveyed  by  the  deed  of  assignment  Copeland  v. 
Stephens  (b)  decided,  that  the  general  assignment  of  a 
bankrupt's  personal  estate  under  his  commission  does  not 
vest  a  term  of  years  in  the  assignees,  unless  they  do  some 

(a)  6  Bing.  N.  C.  399.  (b)  1  B.  &  Aid.  593. 
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1855.         act  to  manifest  their  absent  to  the  assignment^  as  it  regards 

Qbaham      *^®  term,  and  their  acceptance  of  the  estate.     Where  the 

Van  Dieuen's  ^^^^^g^^^^  advertised  a  lease  for  sale  by   auction  (without 

Land        stating  themselves  to  be  the  owners  or  possessed  thereof), 

COMPAITT 

and  never  took  possession  of  the  premises;  that  was  held  to 
be  a  mere  experiment  to  ascertain  whether  the  lease  was 
beneficial,  and  not  to  amount  to  an  assent  on  their  part  to 
take  the  term :  Turner  v.  Richards(yn  (a).  Also  under  the 
Insolvent  Act,  53  Geo.  3,  c.  10-,  a  18,  it  has  been  held,  that 
the  general  assignment  of  an  insolvent's  estate  does  not 
vest  in  his  assignees  a  term  of  years,  unless  they  do  some 
unequivocal  act  to  manifest  their  acceptance  of  it;  and  that 
a  mere  attempt  to  make  it  available  to  the  estate,  is  not 
such  an  exercise  of  ownership  as  to  create  an  implication  of 
assent:  Lindsay  v.  Limihert  (b).  Wheeler  v.  Bramah  (c)  is 
an  authority  to  the  same  effect.  The  judgment  of  Lord 
Ellenborough  in  Copdand  v.  Stcphcna  {d)  shews  that  the 
doctrine  is  not  limited  to  an  interest  in  real  property.  The 
case  of  the  South  Staffordshire  Railway  Company  v. 
Bnmaide  (c),  assumes  that  some  affirmative  act  is  neces- 
sary, in  order  to  vest  the  property  in  the  assignees.  Here 
the  assignees  have  done  nothing  for  five  years.  It  was  their 
duty  to  realise  the  shares  at  the  market  price,  and  not  to 
wait  for  the  chance  of  their  being  more  valuable :  Ex  parte 
Badcock  (/).  The  defendants  are  not  bound  to  shew  aflSrm- 
atively  that  the  plaintiffs  repudiated  the  shares,  but  the 
onus  of  proof  is  on  the  plaintiffs  to  shew  that  they  accepted 
them.  The  plaintiffs  should  have  done  some  act  to  indi- 
cate an  acceptance,  and  that  within  a  reasonable  time.  In 
Lawrance  v.  Knowles{g\  Bosanqnet,  J.,  says,  "Here  the 
bankrupt  entered  into  extensive  engagements,  which  he 
was  incapable  of  fulfilling;   his  assignees  might  elect   to 

(a)  7  East,  335.  (e)  5  Exch.  129. 

(6)  12  Moore,  209.  (/)  1  Mon.  &  Mac.  231. 

(o)  3  Camp.  340.  (ff)  5  Bing.  N.  C.  399. 
(rT)  1  B.  &  Aid.  693. 


V, 

Van  Dibioen's 


EASTER  TERM,   18  VICT.  Ill 

adopt  them,  but  their  election  ought  to  be  declared  within 
a  reasonable  time."  So,  in  HaTison  v.  Stevenson  (a),  Lord 
EUeTiborough,  C.  J.,  says,  *'  the  assignees  must  make  their 
election  promptly."  [Wightmcm,  J. — Is  not  "reasonable  La.nd 
time  "  a  question  of  fact  for  the  juiy?]  In  one  sense  it  is 
not  The  Judge  must  direct  the  jury  as  to  what  woiild  be  a 
reasonable  time  under  the  particular  circumstances  of  each 
casa  Suppose  the  assignees  had  admitted  that  they  might 
haye  made  the  affidavit  of  title  within  two  months  after  the 
bankruptcy,  would  not  the  Judge  be  justified  in  telling  the 
jury,  that  the  lapse  of  five  years  was  an  imreasonable  time? 
[CresswdL,  J. — It  may  be  an  ingredient  in  considering  that 
question,  to  see  whether  the  situation  of  either  party  has 
been  altered  in  the  meantime.]  In  Com.  Dig.  "Temps" 
(D.),  it  is  said,  "  What  shall  be  a  reasonable  time,  the  justices 
are  to  determina"  [Maule,  J. — In  the  case  of  notice  of 
dishonour  of  a  bill  of  exchange,  what  is  a  reasonable  time,  is 
a  question  of  law  depending  on  the  facts  of  each  particular 
case.]  Also  in  Co.  Litt.  56.  b.,  it  is  said,  that  "  reasonable 
time  shall  be  adjudged  by  the  discretion  of  the  justices 
before  whom  the  cause  dependeth."  \Gromptony  J. — Sup- 
pose the  declaration  alleged  that  the  plaintiff  elected  to 
take  the  shares  within  five  years  after  the  bankruptcy,  and 
that  that  was  a  reasonable  time,  could  the  defendant  demur, 
on  the  ground  that  five  years  was  an  unreasonable  time?] 
Scheibd  v.  Fairbain  (6),  Palmer  v.  Moxon  (c),  and  Facey 
V.  Hurdom  {d),  are  authorities  to  shew  that  what  is  a  rea- 
sonable time  is  a  question  of  law,  the  facts  having  been  as- 
certained by  the  jury. — He  also  referred  to  Ex  parte 
Valla/nee  (e). 

Hoggins  replied. 

(a)  1  B.  &  Aid.  303.  (d)  3  B.  &  C.  213. 

(6)  1  Boa.  &  P.  388.  {e)  2  Deacon,  364. 

{c)  2  M.  &  Sel.  43. 


112  EXCHEQUEB  REPORTS. 

1855.  CoLERiDOE,  J. — ^We  axe  all  of  opinion,  that  there  ought 

QiiAHAM  to  be  a  venire  de  novo.  It  is  not  necessary,  with  the  view 
J^'  ,  the  Court  take  of  the  case,  to  consider  whether  Mr.  Bram- 
Land  well  is  right  in  his  argument,  that  it  was  necessary  for  the 
assignees  to  do  some  act  shewing  either  an  acceptance  or  a 
repudiation  of  the  shares;  because,  assuming  that  to  be  so, 
and  assuming  that  such  act  must  be  done  within  a  reason- 
able time,  we  are  of  opinion,  that  reasonable  time,  in  the  ab- 
sence of  any  rule  of  law  applicable  to  this  particular  sub- 
ject, is  a  question  for  the  juiy,  if  there  are  any  facts  for  their 
consideration.  Now,  it  cannot  be  said  that  there  were  no 
facts  to  be  submitted  to  the  juiy,  for  it  was  proved  that 
there  were  shares,  upon  which  a  certain  amount  had  been 
paid ;  that  these  were  in  the  possession  of  the  bankrupt 
that  he  handed  the  certificates  to  his  assignees;  and  though 
undoubtedly  a  considerable  period  of  time  elapsed  before 
anything  was  done,  on  the  other  hand,  it  is  open  to  observa- 
tion, that  when  the  assignees  were  called  upon  to  do  some- 
thing, there  was  a  temporaiy  want  of  value  in  the  shares, 
and  an  admitted  fluctuation;  and  it  might  be  right  and  pro- 
per for  the  assignees  to  wait,  and  see  what  turn  affairs  might 
taka  It  is  also  a  matter  for  observation,  that  if  the  bank- 
rupt and  his  assignees  did  nothing  in  the  interval,  the  com- 
pany also  did  nothing.  It  is  enough  to  say,  that  there  are 
circumstances  on  which  it  is  right  that  the  jury  should  pro- 
nounce an  opinion;  and,  as  the  Lord  Chief  Baron  declined 
to  submit  them  to  the  jiuy,  the  case  must  go  down  again 
for  trial. 

On  the  following  day,  the  Court  intimated,  that  they 
would  consider  what  was  the  proper  question  to  be  sub- 
mitted to  the  jury. 

Cur.  adv.  vult 


COMFANT. 
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Mattle,  J.,  now  said. — It  seems  to  us,  that  it  would  be 
proper  to  tell  the  jury,  that  there  is  no  limit  of  time,  until 
some  one  makes  an  application.     It  appears  that  a  consi-  ^' 

siderable  time  had  elapsed,  during  which  neither  the  bank-  ^  Lahd 
rapt  nor  his  assignees  had  called  upon  the  company  to  do 
anything  respecting  the  shares,*nor  had  the  company  taken 
any  step  during  the  interval  We  think  that,  in  cases  of 
this  kind,  a  reasonable  time  will  not  hegOL  to  run  until 
some  one  interested  in  the  matter  takes  some  step  in  respect 
ofit 

Venire  de  novo. 


T 


Bishop  v.  Elliott.  May  i  o. 


HIS  was  a  proceeding  in  error  on  a  judgment  of  this  By  indantim, 
Court  (a)  on  a  special  case  stated  by  consent,  and  in  which  g  ^^.  ^ 
the  Cotirt  below  gave  judgment  in  favour  of  the  plaintiflf  ^^^^^^  "^ 
for  the  amount  of  certain  trade  fixtures.  term  of 

ninety-fleTen 
^can.    The 

Chxinndl,  Serjt.  {Maude  with  him)  argued  for  the  plaintiff  "^^^^  ^ 

coveziant  by 
E.,  that,  at 
the  expiration  of  the  term,  he  would  deliver  up  the  demised  premises  onto  C,  "toge- 
ther with  all  IocIlb,  keys,  bars,  bolts,  marble  and  other  ohimner-pieoee,  footpaces,  slabs, 
amd  UkerJbctuT€9  a/nd  articUt  m  the  nature  ofjlxtures,  which  shall,  at  any  time  during  the 
said  term,  be  fixed  or  fastened  to  the  said  demised  premises,  or  be  thereto  belonging."  E. 
took  poeaession  of  and  completed  the  messuage,  and  fitted  it  up  with  things  necessary  for 
carrying  on  the  business  of  a  tavern-keeper  and  licensed  victualler;  and  for  that  purpose 
put  in  the  premises  certain  fixtures  of  the  description  called  and  known  as  trade  and  te- 
nant's fixtures.  B.  afterwards  contracted  with  E.  to  purchase  from  him  an  underlease  of 
the  premiaes  and  tiie  goodwill,  and  also  the  furniture,  fixtures,  stock  in  trade,  &a,  at  a 
valuation.  In  pursuance  of  this  contract,  E.  executed  to  B.  an  underlease,  which  contained 
a  covenant  on  the  part  of  the  defendant  in  the  same  words  as  the  above  covenant  by  K  in 
his  lease: — HM,  on  error,  that  the  covenant  above  set  forth  did  not  restrain  B.  the  lessee 
firom  disposing  either  of  the  tenant's  or  of  the  trade  fixtures. 


(a)  Ante,  VoL  10,  p.  496. 
VOL.  XI.  I  EXCH. 
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1866.        in  error,  the  defendant  below  (May  9)  (a). — ^The  question 


^ — ^ 


r. 
ElXIOTT. 


BiBHOP  turns  upon  the  construction  of  the  covenant  contained  in  both 
leases.  The  plaintiff  in  error  submits  that,  by  the  terms  of 
that  coyenant,  the  lessee  is  restrained  from  disposing  either 
of  the  tenant's  or  of  the  trade  fixtures  on  the  demised 
premises  at  the  expiration  of  the  lease.  The  plaintiff  con- 
tends that  the  lessee  has  no  right  to  remove  any  fixtures, 
upon  two  grounds: — ^first,  that  the  words  ''other  fixtures 
and  articles  in  the  nature  of  fixtures,"  are  sufficient  to  com- 
prehend all  fixtures  of  what  nature  soever;  and  secondly, 
assuming  that  argument  to  be  incorrect  and  that  the  words 
are  to  have  a  limited  construction,  that  the  articles  enu- 
merated refer  to  other  than  landlord's  fixtures,  and  conse- 
quently tenant's  and  trade  fixtures  are  included  under  those 
terms. 

First,  it  will  be  contended  by  the  other  side,  that  the 
general  words  are  restricted  by  the  particular  words  which 
precede  them,  and  that  they  come  within  the  rule  by  which 
they  ought  to  be  construed  as  applicable  to  persons  and 
things  ejusdem  generis.  The  following  cases,  which  were 
cited  in  support  of  the  application  of  this  rule  in  the  Court 
below,  are  not  in  point :  Kitchen  v.  Shaw  (b),  Sandirruin  v. 
Breach  (c),  and  Rex  v.  Tfte  Manchester  and  Salford  Water- 
works  Company  (d) ;  for  those  decisions  turned  upon  the  con- 
struction of  particular  statutes,  and  the  rule  applicable  to 
statutes  cannot  be  extended  to  the  construction  of  covenants, 
which,  in  case  of  ambiguity  of  language,  are  to  be  taken 
most  strongly  against  the  covenantor. 

Secondly,  assuming  that  the  latter  words  in  this  covenant 
are  to  have  a  limited  construction,  it  was  clearly  intended 
by  .the  parties  that  the  covenant  should  restrict  the  lessee 

(a)  Before  Coleridge^  J,,  MauUy  dined  to  give  any  opinion. 
J.,  Wisfhiman,  J.,  ErU,  J.,  Wil-         (6)  6  Ad.  &  R  729. 
Hams,  J.,  and  Crowder,  J. ;  but  (c)  7  B.  &  C.  96. 

WUliafM,  J.,  did  not  hear  the         (cQ  1  R  &  C.  630. 
whole  of  the  argument,  and  de- 
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fix)m  removing  anything  in  the  nature  of  a  fixture  attached  1866. 
to  the  premises.  According  to  the  old  law,  a  chattel,  when 
annexed  to  the  freehold,  became  part  and  parcel  of  the  free- 
hold itself,  and  could  not  be  removed  by  the  tenant;  but  in 
the  course  of  time  an  exception  arose  in  favour  of  what  are 
called  tenant's  and  trade  fixtures,  which  the  tenant  was  held 
to  have  the  right  to  disannex.  These  descriptions  of  fix- 
tures are  better  known  than  what  are  denominated  land- 
lord's fixtures,  which  are  difficult  to  define.  Tenant's 
fixtures  are  those  chattels  which  axe  annexed  to  the  fr'eehold 
for  the  personal  convenience  of  the  tenant;  and  trade 
fixtures  are  such  as  are  annexed  for  the  more  profitable  use 
of  the  premises.  Such  chattels  as  are  annexed  for  the  better 
enjoyment  of  the  article  itself, — ^as,  for  example,  a  machine 
screwed  to  the  floor — cannot  be  strictly  considered  as  fixtures. 
In  HeUaweU  v.  Eastwood  (a)  a  spinning  mule  screwed  to 
the  floor  was  held  distrainable  for  rent  Now  this  is  in 
effect  a  building  lease;  and  it  was  intended  that  at  the  expi- 
ration of  the  term  the  tenant  should  give  up  to  the  landlord 
the  land  and  the  premises  erected  upon  it,  with  all  the  fix- 
tures attached  thereto.  Some  of  the  articles  enumerated 
in  the  covenants  are  not  fixtures,  as  "  locks,  keys,  bolts,  and 
bars,"  but  are  parcel  of  the  building;  and  marble  chimney- 
pieces  are  clearly  tenant's  fixtures  and  removable  by  him: 
Ex  parte  Quincy  (6),  Lawton  v.  Lawton  (c),  Lawton  v. 
Salmon  (d),  [Erie,  J. — Is  that  proposition  universally  true  ? 
I  used  to  be  of  opinion  that  it  only  applied  to  ornamental 
chimney-pieces.  Crowder,  J. — Elwes  v.  Maw(e)  shews 
that  the  tenant  may  remove  matters  of  ornament]  It  ap- 
pears from  the  lease  that  the  premises  were  to  be  used  for 
the  purpose  of  carrying  on  the  business  of  a  public-house, 
and  therefore  that  such  fixtures  were  in  the  contemplation 


(a)  6  Exch.  296.  {d)  1  H.  Blac.  268. 

(b)  1  Aik.  477.  (e)  3  East,  38. 

(c)  3  Id.  13. 

l2 
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1855.  of  the  parties  to  the  covenant.  [Maule,  J. — ^The  tenant 
would  not  be  bound  to  cany  on  the  business  during  the 
whole  term  of  ninety-seven  years,  which  is  one  of  very  long 
duration.]  The  following  cases  cited  on  the  argument  in  the 
Court  below  appear  to  have  no  real  bearing  upon  the  ques- 
tion :  Naylor  v.  Collmge  (a),  Martyr  v.  Bradley  (6),  West  v. 
Blakeway  (c). 

BoviU  contriL — ^The  defendant  in  error  is  entitled  to  judg- 
ment in  respect  both  of  the  tenant's  and  trade  fixtures.  This 
covenant  was  introduced  into  the  lease  ex  abundanti  cau- 
tel&,  not  to  enlarge  the  landlord's  title  to  the  fixtures  which 
he  has  by  law,  but  to  afford  him  a  better  remedy,  and  to 
insure  the  interests  of  a  third  party  who  might  otherwise 
have  been  without  remedy.  The  term  "  fixtures "  is  am- 
biguous, for  it  may  mean  landlord's,  tenant's,  or  trade 
fixtures ;  and  therefore,  for  the  purpose  of  ascertaining  the 
real  meaning  of  the  term,  the  whole  covenant  must  be 
taken  into  consideration.  In  Broom's  Maxims,  p.  450,  it 
is  said  that  ''  it  is  a  rule  laid  down  by  Lord  Bacon,  that 
copulatio  verborum  indicat  acceptationem  in  eodem  sensu  (d) 
— ^the  coupling  of  words  together  shews  that  they  are  to  be 
imderstood  in  the  same  sense.  And  where  the  meaning 
of  any  particular  word  is  doubtful  or  obscure,  or  where 
the  particular  expression  when  taken  singly  is  inoperative, 
the  intention  of  the  party  who  has  made  use  of  it  may  fre- 
quently be  ascertained  and  carried  into  effect  by  looking  at 
the  adjoining  words,  or  at  expressions  occurring  in  other 
parts  of  the  same  instrument,  for  qusB  non  valeant  singula 
junctajuvant — words  which  are  ineffective  when  taken 
singly  operate  when  taken  conjointly :  one  provision  of  a 
deed  or  other  instrument  must  be  construed  by  the  bearing 


(a)  1  Taunt  19.  (c)  2  M.  &  Gr.  729. 

(6)  8  Bing.  24.  (</)  Bac,  Works,  vol.  4,  p.  26. 
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it  will  have  upon  aaiother/'  And  the  learned  writer  subse-  18A6. 
quently  adds,  ''The  maxim''  of  noedtur  a  sociis  ''is  more- 
over applicable,  like  other  rules  of  grammar,  whenever  a 
construction  has  to  be  put  upon  a  will,  statute,  or  agree- 
ment'' The  application  of  this  rule  on  a  similar  question 
is  illustrated  by  the  case  of  Reed  v.  Inghami  (a).  Now  the 
articles  here  enumerated  are  landlord's  fixtures,  and  such 
words,  operating  as  a  limitation  upon  the  general  words 
connected  with  them  in  the  same  clause — "  other  fixtures," 
must  be  tskken  to  mean  "  other  fixtures  of  a  like  nature." 
[Mavie,  J. — ^The  parties  to  the  lease  knew  at  the  time  that 
the  house  was  to  be  used  as  a  public-house,  and  the  fittings 
of  such  a  place  are  expensive.  It  therefore  seems  singular, 
that^  if  it  was  intended  that  the  trade  fixtures  should  go  to 
the  landlord,  no  such  fixtures  were  specified  in  the  cove- 
nant] The  same  argument  is  applicable  to  the  tenant's  fix- 
tures, as  observed  by  Piatt,  B.,  in  his  judgment, — ^for  "  marble 
chimney-pieces  "•  are  clearly  landlord's  fixtures.  It  was  so 
held  in  Poole'a  case  (b),  Amos  on  Fixtures,  2nd  edit  p.  186. 
Matters  of  ornament  are  removable  by  the  tenant :  Leach 
V.  Thomas  (c),  Buckkmd  v.  Butterfield  (d).  The  chimney- 
pieces  here  mentioned  mean  such  as  are  necessary  to  make 
the  house  complete,  and  as  the  words  stand  with  others 
which  are  clearly  landlord's  fixtures,  the  natural  inference 
is  that  fixtures  of  a  similar  character  were  intended.  In  the 
Court  below  it  was  assumed  that  such  chinmey-pieces  were 
removable  by  the  tenant 

CJianneU,  Serjt,  in  reply,  contended  that  there  was  no 
real  distinction  between  marble,  and  ornamental  marble, 
chimney-pieces;  but  that,  if  there  was,  the  presumption  was 
in  &vour  of  the  better  sort  being  intended. 

Cur.  adv.  vult 

(a)  3E.  &  B.  889-  (c)  7  Car.  &  P.  327. 

(6)  1  Salk.  368.  (d)  2  B.  &  B.  54. 
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1855.  Coleridge,  J.,  now  delivered  the  judgment  of  the  Court 

Bishop  — '^^  question  in  this  case  turns  upon  the  construction  of 
„^'  a  covenant  in  a  lease  by  Lord   Camden  and  the  Bev. 

Thomas  Randolph  to  the  defendant  in  error,  Elliott,  which 
has  been  introduced  into  an  underlease  firom  Elliott  to 
Bishop,  the  plaintiff  in  error ;  and,  according  as  that  may 
be  construed,  the  former  will  be  entitled  to  recover  from  the 
latter  the  sum  of  573Z.  16«.,  or  501 Z.,  or  721,  16^.,  or 
nothing.  The  first  of  these  sums  represents  the  agreed 
value  of  certain  trade  and  tenant's  fixtures  which  Elliott 
has  professed  to  convey  to  Bishop;  the  second  and  third 
the  agreed  values  of  the  trade  and  tenant's  fixtures  respec- 
tively. Whether  Elliott  can  convey  a  good  title  to  both  or 
either,  or  whether  he  is  restrained,  as  to  both  or  either,  by 
the  covenant  before  referred  to,  is  the  question  to  be 
decided. 

By  the  covenant  in  the  original  lease,  Elliott  was  bound 
peaceably  to  surrender  and  deliver  up  to  Lord  Camden  at 
the  end  of  the  term,  which  was  for  97i  years,  the  demised 
premises,  '*  together  with  all  locks,  keys,  bars,  lx)lts,  marble 
and  other  chimney-pieces,  foot-paces,  slabs,  and  other  fix- 
tures, and  articles  in  the  nature  of  fixtures,  which  should 
at  any  time  during  the  term  be  fixed  or  fastened  to  the 
said  demised  premises;"  and,  by  the  same  covenant  in 
the  underlease.  Bishop  is  bound  to  surrender  and  deliver 
up  the  same  articles  to  Elliott  at  the  expiration  of  his  un- 
derlease ;  and  the  question  is,  whether  the  trade  and 
tenant's  fixtures  above  mentioned,  or  either  of  them,  are  in- 
cluded within  these  words. 

It  was  not  denied,  on  the  one  hand,  in  the  argument, 
that  both  trade  and  tenant's  fixtures  were  comprised  within 
the  general  words  of  the  covenant  in  their  ordinary  and 
unrestrained  sense ;  nor  was  it  seriously  disputed,  on  the 
other,  but  that  those  words  might  properly  receive  a  more 
limited  construction,  by  reference  to  the  specific  articles 
previously  enumerated,  so  as  to  include  nothing  that  was 
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not  <^  the  same  class  within  which  they  fell.     The  plaintiff        1865. 

in  enx>r,  however,  contended,  that  among  these  particulars 

were  found  some  tenant^s  fixtures.     The  defendant  insisted 

that  they  were  all  such  as  are  commonly  called  landlord's 

fixtures,  which  by  the  general  law  are  not  removable  by 

the  tenant     And,  upon  consideration,  we   are   of  that 

opinion. 

With  respect  to  locks  and  keys,  bolts,  and  bars,  there  can 
be  no  question,  whether  properly  called  fixtures  or  not,  that 
the  tenant  cannot  remove  them ;  they  are  as  much  part  of 
Hie  house,  and  to  go  with  it,  as  the  doors  or  windows  to 
which  they  may  be  attached  or  belong',  nor  will  there  be 
any  question  as  to  the  foot-paces  or  slabs,  if  upon  examin- 
ation it  shall  appear  that  the  marble  and  other  chimney- 
pieces  to  which  they  are  appendages  are  also  of  the  same 
class. 

Now,  there  are  certainly  not  wanting  some  authorities  to 
shew  that  chimney-pieces,  whether  marble  or  not,  may  be 
removed  during  the  term  by  the  tenant.  In  Ex  parte 
Quvncey  (a),  Lord  Hardwiche  says, — **  During  the  term  a 
tenant  may  take  away  chimney-pieces,  and  even  wainscot; 
which  is  a  veiy  strong  case."  And  again,  in  Lawton  v. 
Lawton  (6),  he  says :  "  What  would  have  been  held  to  be 
waste  in  Henry  the  Seventh's  time,  as  removing  wainscot 
fixed  only  by  screws,  and  marble  chinmey-pieces,  is  now 
allowed  to  be  dona''  Lord  H6U,  some  years  before,  in 
Pooie's  case(c),  had  denied  that  hearths  and  chimney- 
pieces  put  up  by  a  tenant  to  complete  his  house,  were 
removable  by  him.  In  Lai(;ton  v.  Salmon  (d),  Lord 
Mansfield  includes,  among  things  which  may  be  removed, 
'^  marble  chinmey-pieces  and  the  like,  when  put  up  by  the 
tenant," — adding  what  is  significant,  "  This  is  no  injury  to 
the  landlord ;   for  the  tenant  leaves  the  premises  in  the 

(a)  1  Atk.  477.  (c)  1  Salk.  368. 

(6)  3  Atk.  Ill  (d)  1  H.  Blac.  260. 
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same  state  in  which  he  found  them,  and  the  tenant  is 
benefited" 

Down  to  this  aathority,  we  do  not  find  the  condition  of 
ornament  expressly  introdnced ;  but^  in  Elwes  y.  Maw  (a). 
Lord  EUefnboTough,  tracing  the  gradual  change  of  the  law 
in  this  matter,  says  that  "the  indulgence  in  £Eivour  of  the 
tenant  for  years  during  the  term  has  been  carried  furiher 
since  Lord  HoUIb  time,  and  he  has  been  allowed  to  cany 
away  maJtieTB  of  onuament,  as,  ornamental  marble  diim- 
ney-pieces,  pier-glasses,  hangings,  wainscot  fixed  only  by 
screws,  and  the  like''  Later  again,  in  Buddand  v.  Rwtter" 
fidd(b\  Dallas,  G,  J,,  delivering  the  judgment  of  the 
Court  of  Common  Pleas,  makes  the  right  to  remove  fixtures 
of  this  sort  depend  essentially  upon  their  being  of  an  orna- 
mental native.  He  states  the  general  rule  of  law,  and 
says,  "  Li  the  progress  of  time  this  rule  has  been  relaxed, 
and  many  exceptions  have  been  grafted  on  it:  one  has 
been  in  favour  of  matters  of  ornament,  as,  ornamental 
chinmey-pieces,  pier  glasses,  hangings,  waioscot  fixed  by 
screws  only,  and  the  lika"  Li  Lea^h  v.  Thomas  (c),  my 
Brother  PatUaoriy  at  Nisi  Prius,  acted  on  this,  and  told 
the  jury  that,  if  they  thought  that  the  chimney-piece  there 
in  question  was  an  ornamental  chimney-piece,  the  defendant, 
a  tenant  firom  year  to  year,  who  had  erected  it  during  his 
tenancy,  had  a  right  to  remove  it 

It  does  not  appear  to  us  at  all  difficult  to  reconcile  the 
difference  which  may  appear  in  these  authorities,  nor  to 
extract  the  principle  which  is  to  be  gathered  from  them. 
Considering  that  the  law  has  been  regularly  and  gradually 
relaxing  its  rule  as  to  the  removability  by  tenants  of  fix- 
tures erected  by  them,  the  difierence  between  Lord  HoU 
and  Lord  Hardwicke  is  explained  by  the  difference  of  time. 
Lord  BoU  was  speaking  of  the  rule  unrelaxed  ;  and  when 
Lord  Hardwicke  spoke  of  chimney-pieces  being  removable 

(a)  3  East,  53.  (6)  2  B.  &  R  54.  (c)  7  Car.  &  P.  327. 
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generally,  without  any  qualification  as  to  their  material  or 
oniamentation,  it  cannot  be  supposed  that  he  intended  to 
lay  down  the  rule  more  broadly  than  he  did  in  a  later  case 
where  he  spoke  in  more  qualified  terms  of  marble  chimney-  * 
pieces^  or  than  Lord  Mansfield  when  he  used  the  same 
qualified  terms  still  later.    Nor,  on  the  other  hand,  would  it 
be  reasonable  to  suppose  that  the  latter  intended  to  limit  it 
to  marble  chimney-pieces,  merely  as  such,  without  refer- 
enoe  to  the  expense  and  artistic  skill  employed  upon  them. 
Both,  no  doubt,  had  in  their  minds  the  same  principle  which 
the  later  cases  expressly  bring  forward,  that  of  their  being 
omamentaL   In  all  these  cases,  no  doubt,  the  same  principle 
was  intended  to  be  hud  down  which  is  more  formally  and 
precisely  stated  by  Dallaa,  C.  J.     It  is  a  matter  of  common 
knowledge,  that  a  century  ago  marble  chimney-pieces  of 
ordmary  grain  and  plain  workmanship  were  by  no  means 
80  commonly  used  in  middle*rate  houses  as  now;  while 
chimney-pieces  of  foreign  marbles  and  workmanship,  highly 
sculptured    and    of   much  expense,  were    objects    much 
esteemed  and  often  erected  in  houses  of  a  higher  descrip- 
tion.    Where  these  had  been  substituted  by  the  tenant  for 
a  chiomey-piece  of  wood  or  stone,  it  was  but  a  reasonable 
rdaxation  of  the  strict  rule  of  law  to  allow  their  removal 
during  the  term.     Of  chimney-pieces  such  as  these  it  seems 
to  us  that  Lord  Ha/rdwicke  and   Lord  Mansfidd  in- 
tended to  speaL    And,  when  Lord  EUenborough  goes 
more  into  detail,  by  his  classing  them  under  "  matters  of 
ornament,''  and  with  **  pier-glasses,  hangings,  and  wainscot 
fixed  only  by  screws,  and  the  like,"  he  marks  distinctly  both 
the  principle  and  the  limit  of  the  relaxation.     Indeed,  it 
would  be  very  unreasonable  to  hold  that  a  chimney-piece  of 
the  plainest  workmanship  and  most  moderate  expense,  how- 
ever affixed,  might  be  removed  merely  because  it  was  of 
poUshed  lime-stone,  and  therefore  denominated  marble,  but 
that  one  of  granite  or  firee-stone,  however  wrought,  and  at 
whatever  expense,  or  of  wood,  however  skilfully  carved, 
might  not. 
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1855.  Applying  these  remarks  to   the  ''marble    and    other 

chimney-pieces/'  in  this  covenant,  placed  as  they  are  be- 
tween "  locks,  keySp  bolts,  bars,"  and  "  foot-paces  and  slabs," 
— ^ihe  covenant,  too,  having  reference  to  a  building  used  and 
intended  to  be  used  as  a  public-house, — ^we  think  it  clear 
that  they  do  uot  refer  to  such  chimney-pieces  as  are  remov- 
able by  the  tenant^  but,  like  the  rest  of  the  particulars  with 
which  they  are  classed,  to  such  only  as  are  commonly  called 
landlord's  fixtures.  The  argument,  therefore,  of  the  de- 
fendant in  error  applies :  and  we  ought  to  limit  the  general 
words  which  follow  to  fixtures  of  the  same  kind,  that  is, 
to  fixtures  other  than  trade  or  tenant  s  fixtures.  This  con- 
clusion makes  it  unnecessary  to  distinguish  between  the 
two. 

It  may  be,  that,  by  so  construing  the  covenant,  we  reduce 
its  operation  to  that  merely  which  the  general  rule  of  law 
would  have  given  the  landlord  without  it  But  this  is  an 
argument  of  little  weight  No  modem  lease  probably  will 
be  found  which  does  not  contain  covenants  merely  to  secure 
rights  subsisting  at  common  law,  but  perhaps  more  easily 
enforced  by  the  help  of  an  express  contract  These  par- 
ticular words  may  have  been  introduced  for  greater  caution, 
because  of  the  language  of  some  of  the  decisions  quoted,  or 
to  bring  an  infringement  of  the  right  within  the  clause  of 
re-entry. 

We  are  of  opinion,  upon  the  whole,  that  the  judgment  of 
the  Court  below  should  have  been  for  the  whole  sum 
claimed,  and  should  be  amended  accordingly,  by  entering  it 
for  the  defendant  in  error  for  573!.  ISa. 

Judgment  accordingly. 
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•  ▼ 

Russell  v.  Croysdill.  May  30. 

1  HE  declaration  stated,  that  the  plaintiff  sues  the  defend-  The  50th  sec- 
ant "ss,  and  being,  the  official  manager  of  The  London  and  winding-up 
BirmiDgham  Extension  and  Northampton,  &c.  Railway  yf]^^  ^^^ 
Company,  &c.  for  money  payable  by  the  said  company  to  which  re- 

,,.._,-  -     -  ,  .  1     I.       1  quireB  actions 

the  plaintin  for  work  done,  and  materials  for  the  same  pro-  to  be  brought 
vided  by   the   plaintiff  for  the  said  company  before  the  ^^^J^. 
making  of  an  order  for  the  dissolution  and  winding  up  of  *«or  o^  *^® 

°^  ■      .  .     company,  does 

the  affigdrs  of  the  said  company,  afterwards  and  before  this  not  apply  to  a 
suit  made,  according  to  the  provisions  of  the  said  statute."    iompany*^ pro- 
Plea — ^That  the  said  company  always  was  a  joint  stock  ^pio^aHy  re- 

r     J  J  J  gistered. 

company,  within  the  meaning  of  the  Act  of  Parliament 
passed  in  the  year  1844,  for  the  registration,  incorporation, 
and  regulation  of  joint  stock  companies,  and  not  a  banking 
company,  school,  scientific  or  Uterary  institution,  friendly 
society,  loan  society,  or  benefit  building  society,  and  was  a 
company  to  which  the  said  Act  applied  and  applies,  and 
yis^  a  partnership  consisting  of  more  than  twenty-five  mem- 
bers, and  the  formation  of  which  was  commenced  after  the 
Ist  day  of  November,  A.  D.  1844,  and  was  established  in 
England  for  a  purpose  of  profit:  that  the  said  company  was 


V. 

Cboybdill. 
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1866.  provisionally  registered  by  the  promoters  thereof,  and  such 
Russell  provisional  registration  duly  certified  by  the  registrar  of 
joint  stock  companies,  as  required  by  and  in  pursuance  of 
the  said  Act  of  Parliament;  but  the  said  company  was  never 
completely  registered  under  the  said  Act  of  Parliament,  nor 
was  the  said  company  ever  incorporated  by  statute,  charter, 
or  otherwise,  or  authorised  by  statute  or  letters  patent  or 
otherwise,  to  sue  or  be  sued  in  the  name  of  any  officer  or 
person  on  behalf  of  the  same;  nor  was  there  ever  any 
power  or  authority  for  the  said  company  to  sue  or  be  sued 
otherwise  than  in  and  by  the  names  of  the  individual  mem- 
bers thereof:  that  the  debts  claimed  by  the  plaintiff  in  his 
declaration  were  contracted  by  the  members  of  the  said 
company  or  partnership,  for  the  purposes  thereof,  after  the 
provisional  registration  thereof,  as  aforesaid,  and  before  the 
said  company  was  ordered  to  be  dissolved  and  wound  up 
under  "  The  Joint  Stock  Companies  Winding-up  Act^  1848,*' 
and  "  The  Joint  Stock  Companies  Winding-up  Amendment 
Act,  1849,''  and  were  and  are  due  and  owing  by  and  from 
the  members  of  the  said  company  in  their  individual  capa- 
city, but  were  not,  nor  are,  due  by  or  fix)m  the  said  com- 
pany or  the  members  thereof,  in  any  corporate  or  other 
capacity  or  otherwise  howsoever :  that  the  defendant  was 
appointed  and  is  official  manager  of  the  said  company, 
under  and  by  virtue  of  the  two  last-named  Acts  of  Parlia- 
ment, after  the  said  company  was  ordered  to  be  dissolved 
and  wound  up  under  and  in  pursuance  of  the  said  Acts, 
and  not  otherwise  howsoever. 
Demurrer  and  joinder  therein. 

WiUes  argued  in  support  of  the  demurrer  (May  30). — 
The  question  is,  whether  the  Winding-up  Acts  (11  &  12  Vict, 
c.  45,  and  12  &  13  Vict  c.  108)  authorise  actions  to  be 
brought  against  the  official  manager  of  a  joint  stock  com- 
pany provisionally  registered  under  the  7  &  8  Vict  c.  110. 
It  is  submitted  that  they  do.     The  50th  section  of  the  11 
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&  12  Vict  a  45(a),  enacts,  that,  after  the  appointment  of 
an  official  manager,  all  actions  to  be  oomm^iLced  by  any 
persons  against  such  company,  or  any  person  authorised  to 
be  sued  as  the  nominal  defendant  on  behalf  of  the  same, 
shall  be  commenced  and  prosecuted  against  the  official 
manager.    By  the  12  &  13  Vict  a  108,  a  1  (6),  the  provisions 


1855. 


RUBBILL 
V. 

Cbotbdxll. 


(a)  Sect  6a  ''That,  after  the 
appointment  of  any  official  man- 
ager nnder  this  Act,  all  actions. 
Baits,  and  other  proceedings  at 
law  or  Id  equity,  which  might 
have  been  commenced,  institut- 
ed, or  prosecuted  by  or  on  be- 
half of  the  oompaDj  with  respect 
to  which  such  appointment  G^all 
be  made,  against  any  persons, 
whether  oontributories  of  the 
company  or  not,  shall  be  com- 
menced or  instituted  and  prose- 
cuted by  the  official  manager,  by 
the  style  and  designaticm  of  **  The 
Official  Manager  '*  of  such  com- 
pany (describing  it  under  the 
style  or  firm  by  which  it  is  de- 
scribed in  the  order  absolute) 
as  the  nominal  plaintiff  or  peti- 
tioner for  and  on  behalf  of  such 
company,  and  that  whether  there 
be  one  or  more  official  manager 
or  managers ;  and  that  all  debts 
which  might  have  been  proved 
by  or  on  behalf  of  the  company 
against  the  estate  of  any  bank- 
rapt  or  insolvent  debtor  to  the 
company,  shall  and  may  be  prov- 
ed against  such  estate  by  the 
official  manager  of  such  company 
by  the  style  and  designation 
aforesaid ;  and  that  all  actions, 
suits,  and  proceedings  at  law  or 
inequity,  to  be  commenced  or 
instituted  by  any  persons,  whe- 
ther oontributorieB  of  such  com- 


pany or  otherwise,  against  such 
company,  or  any  person  duly 
authorised  to  be  sued  as  the  no- 
minal defendant  on  behalf  of  the 
same,  shall  and  lawfully  may  be 
commenced,  instituted,  and  pro- 
secuted against  the  official  man- 
ager of  such  company  (by  such 
style  and  designation  as  afore- 
saidX  as  the  nominal  defendant 
for  and  on  behalf  of  such  com- 
pany, and  that  whether  there  be 
one  or  more  such  official  man- 
ager or  managers." 

(6)  Sect.  1.  "  Whereas  it  is  ex- 
pedient to  amend  as  after  men- 
tioned the  Joint  Stock  Com- 
panies Winding-up  Act,  1848 :  Be 
it  enacted,  &c,  That,  notwith- 
standing anything  in  the  said 
Act  contained,  importing  a  more 
limited  application  thereof,  the 
same  shall  apply  to  all  part- 
nerships, associations,  and  com- 
panies whereof  the  partners  or 
associates  are  not  less  than  seven 
in  number,  whether  incorporat- 
ed or  unincorporated,  and  whe- 
ther formed  or  subsisting  before 
or  after  the  passing  of  the  said 
Act  or  this  Act,  other  than  and 
except  railway  companies  incor- 
porated by  Act  of  Parliament, 
to  which  companies  such  Act 
shall  not  apply:  Provided  al- 
ways, that,  upon  the  hearing  of 
any  petition  for  the  dissolution 
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1855.  of  the  former  Act  are  made  applicable  to  all  partnerships, 
RussBLL  associations,  and  companies  consisting  of  not  less  than 
Cbotodill.  seven  members,  with  the  exception  of  railway  companies. 
An  ordinary  club  has  been  held  to  be  an  "  association " 
within  the  meaning  of  those  Acts:  In  re  The  St  James's 
Club  (a).  It  will  be  argued,  that  the  11  &  12  Vict  c.  45,  s. 
50,  only  applies  to  cases  in  which  the  company  might  have 
been  sued  in  its  corporate  name,  or  in  the  name  of  a  public 
officer,  and  where  the  judgment  might  be  enforced,  not 
only  against  the  company,  but  the  shareholders.  But  the 
section  admits  of  no  such  construction.  It  is  conceded,  that 
if,  in  this  case,  judgment  was  obtained  against  the  official 
manager,  it  could  not  be  enforced  against  the  company  or 
shareholders,  imder  the  66th  section  of  the  7  &  8  Vict  c. 
110,  since  that  only  applies  to  companies  completely  regis- 
tered. There  is  no  reason,  however,  why  a  creditor  should 
not  proceed  to  judgment  for  the  purpose  of  establishing  a 
claim,  which  would  afterwards  be  dealt  with  by  the  Master 
in  Chancery.  The  cases  of  Pritchard  v.  The  Manager  of 
the  London  and  Birmingham  Extension,  Ac,  Railway 
Company (b),  and  Beardshaw  v.  Lord  Londeshorough{c)^ 
will  be  relied  on  as  opposed  to  this  view.  But  the  former 
only  decided  that  a  judgment  against  the  official  manager 
could  not  be  enforced  against  a  shareholder  imder  the  66th 
section  of  the  7  &  8  Vict  c.  110;  and  in  the  latter  it  was 
held,  that  an  action  against  a  contributory  in  respect  of  a 
demand  for  which  the  company  might  be  liable,  was  not 
necessarily  an  action  against  the  company.     It  is  admitted 


of  any  such  pai*tner8hip,  associar  articles  of  partnership  or  other 

tion,    or   company,    the    Court  contract  which  shall  be  subsist- 

shall,  in  considering  the  neces-  ing   between    the   members  of 

sity  or  expediency  of  any  such  such  partnership,  association,  or 

dissolution,  or  the  terms  or  spe-  company,"  &c 

cial  directions  subject  to  which  (a)  20  L.  J.,  Ohanc,  639. 

it  may  think  fit  to  allow  such  (6)  15  C.  B.  331. 

dissolution,  have  regard  to  any  (c)  11  C.  B.  498. 
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on  the  &ce  of  this  plea,  that  all  the  members  of  the  com- 
pany were  liable  for  this  debt.  In  Ex  parte  Barber  (a), 
it  was  decided  by  Lord  CoUenham,  that  a  railway  company 
provisionally  registered,  and  which  had  become  abortive, 
was  within  the  provisions  of  the  11  &  12  Vict.  c.  45. — He 
also  cited  Wormwell  v.  Hailstone  (b), 

J.  Brorvn,  contra. — ^This  is  not  a  case  within  the  11  &  12 
Vict  a  45,  and  12  &  13  Vict  a  108.  Beardahaw  v.  Lord 
L<mdesborotigk(c),  and  Pritchurd  v.  The  Official  Maruiger 
oft^  London  and  BirTningha/m  Extension,  <kc.  Railway 
Corwpany{d)y  are  express  authorities  that  the  50th  section 
of  the  11  &  12  Vict  a  45,  only  applies  to  actions  against 
the  company  by  name,  or  in  the  name  of  their  public  officer. 
The  statute  contemplates  two  kinds  of  actions:  firsts  actions 
against  the  company  as  such ;  secondly,  actions  against  the 
individual  members.  In  the  former  case,  the  50th  section 
requires  the  action  to  be  brought  against  the  official  mar 
nager,  and  then,  by  the  57th  section  (e),  the  judgment  may 
be  enforced  against  the  company  and  contributories  in  the 
same  manner  as  if  it  had  been  entered  up  against  the  com- 
pany or  their  public  officer.  But  where  the  action  is  brought 
against  the  individual  members  of  the  company,  the  62nd  (/) 


1866. 


BUSSKLL 

r. 

Cbotbdill. 


(a)  1  Mac.  &  G.  176. 

(6)  6  Bing.  668. 

(c)  11  C.  B.  498. 

\d)  16  C.  B.  331. 

(e)  Sect  67.  « That  all  judg- 
meats  which  shall  be  entered  up 
in  any  action  at  law  against  the 
official  manager  of  any  such  com- 
piny,  shall  have  the  like  effect 
ud  operation  upon  and  against 
the  property  of  such  company, 
uid  upon  and  against  the  per- 
sona and  property  of  the  contri- 
batories  thereof,  and  shall  be 
enforced  in  like  manner  as  if 
«uch  judgments  had  been  enter- 


ed up  against  such  company,  or 
against  any  person  duly  au- 
thorised to  be  sued  on  behalf  of 
the  same." 

(/}  Sect.  62.  *"  That  it  shall  be 
lawful  for  the  official  manager, 
with  the  leave  of  the  Master,  to  be 
signified  by  writing  under  his 
hand,  to  defend,  either  by  his  offi- 
cial style  and  designation  or  in  the 
name  of  the  original  defendant^ 
any  action  or  suit  brought  against 
any  individual  contributory  of 
the  company ;  but  that  in  such 
case  any  judgment  or  decree  to 
be  obtained  by  the  plaintiff^  shall 
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1855.        section  enables  the  official  manager,  with  the  leave  of  the 
T^iTMWj.      Master,  to  come  in  and  defend;  but  in  that  case  the  judg- 
^    *-  ment  has  only  the  same  effect  as  if  it  had  been  obtained 

against  the  original  defendant  In  Pritchaa'd  v.  The  Offir- 
dal  Ma/nager  of  the  London  a/nd  Birmingha/m  Eacten- 
sum,  &c.  Raihvay  Company,  judgment  had  been  obtained 
against  the  official  manager;  but  the  Court  held,  that  it 
could  not  be  enforced  against  a  shareholder,  because  the 
50th  section  of  the  11  &  12  Vict  c.  45,  did  not  apply  to  a 
company  provisionally  registered. 

WiUea,  in  reply,  argued,  that  a  provisionally  r^pstered 
company  was  "a  company"  within  the  meaning  of  the  11 
&  12  Vict  c  4i5,  and  12  &  13  Vict  a  108.— He  referred  to 
the  7  &  8  Vict  c.  110,  s.  23,  7  &  8  Vict  c  111;  a  1,  and  11 
&  1 2  Vict  c.  45,  a  8. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — On  the  argument  of  this  case 
we  were  referred  to  Pritchard  v.  The  Official  Mcmag&r  of 
the  London  and  Birmingham  Extension,  Jkc.  Bailway 
Company,  and  there  can  be  no  doubt  that  it  is  directly  in 
point.  The  Court  of  Common  Pleas  there  considered  that 
an  action  against  the  official  manager  could  only  be  brought 
where  an  action  could  be  maintained  against  the  company 
as  a  company,  or  against  some  person  authorised  to  be  sued 
on  their  behalf,  and  that  the  60th  section  of  the  11  &  12 
Vict  c  45,  did  not  apply  where  the  individual  members  of 
the  company  were  alone  liable  to  be  sued.  We  are  bound 
by  that  decision,  which  can  only  be  reviewed  by  a  Court 
of  error;  and  therefore  our  judgment  will  be  for  the  de- 
fendant 

Judgment  for  the  defendant 

have  the  same  effect,  but  no  fnr-     the  original  defendant  in  such 
ther  or  otherwise,  than  if  the      action  or  suif 
same  had  been  obtuned  against 
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1855. 


Bruce  v.  Nicolopulo.  j/^^  ;^^ 


Ti 


HE  declaration  stated,  that  the  plaintiff  and  the  defendant  The  plaintiff 
agreed  bycharterparty,  that  the  plaintiff's  ship,  called  the  J^e^by*^*"* 
"Qipsey,'*    should  Mrith   all    convenient  speed    be   made  Jjjjjf^^*^ 
ready,  and,  after  discharging  her  outward  cargo  for  owner  s  tiflTa  ship 
benefit^  should  proceed  to  Oalatz  or  Ibraila,  as  ordered  at  discharging 
Constantinople  or  Soulinah  by  charterer's  agent,  and  there  ^-^"p^^^ 
receive  and  load  a  full  and  complete  cargo  of  wheat  or  to  GWatz  or 

_      .  .  -  Ibraila,  as  or- 

Indian  com,  and,  being  so  loaded,  should  therewith  proceed  dered  at  Con- 
to  Cork,  Falmouth,  or  Plymouth,  at  the  master's  option,  for  chMtere^^  ^ 
orders  (which  were  to  be  riven  by  the   charterer  within  ag«n*«>  *nd 

^  o  ./  there  receive  a 

twenty-four  hours  after  arrival  or  lay  days  to  count)  to  dis-  full  cai^go  of 

«v^  DVufi&t  *  and 

charge  at  a  safe  port  in  the  United  Kingdom  of  Great  being  bo  load- 
Britain  and  Ireland,  or  as  near  thereto  as  she  might  safely  ^^^}f  ^^ 
get,  and  deliver  the  same  agreeable  to  bills  of  lading,  and  <»ed  to  Cork 

,  ,  for  orders  to 

so  end   the  voyage  (restraints  of  princes  and  rulers,  the  discharge  at  a 
dangers  of  the  sea  and  navigation,  fire,  pirates,  and  enemies  Jhe^uSted 
during  the  said  voyage  always  mutually  excepted) ;  twenty-  ?\°^^^'  ^^ 
five  days  were  to  be  allowed  the  defendant,  if  the  ship  were  same  agree- 
not  sooner  dispatched,  for  loading  at  the  port  of  loading,  lading,  and  so 
and  for  discharging  at  port  of  discharge ;  said  lay  days  to  fjf /^ti^ta 
oomm^ice  on  the  day  the  vessel  should  be  ready  to  receive  of  princes  and 

rulers,  the 

cargo,  to  cease  when  loaded,  and  recommence  on  the  day  dangers  of  the 
the  vessel  arrived  at  the  port  of  discharge.  And  the  de-  ^\^'iiid^' 
fendant  did  thereby  promise  and  agree  to  load  the  said  ves-  wyofl'e,  always 

•^  ^  °  mutually  ex- 

sel  with  the  said  cargo  at  loading  port,  and  also  to  receive  the  cepted).    The 

vessel,  after 
discharging 
her  outward  cargo,  proceeded  to  Constantinople;  and,  in  consequence  of  orders  there  given 
by  the  defendant's  agent,  the  master  took  the  vessel  to  Ibraila.  Before  her  arrival  there,  a 
proclamation  had  been  promulgated  by  the  Russians,  who  had  invaded  Wallaclua,  prohibit- 
ing the  exportation  of  wheat: — Heldf  first,  that  the  exception  of  the  restraint  of  princes  and 
nuerB,  ftc,  applied  whilst  the  vessel  was  at  Ibraila;  secondly,  that  a  copy  of  a  printed  pla- 
card, with  the  name  of  the  Russian  commander  attached  to  it,  and  posted  on  the  walls  of 
Ibraila,  was  admissible  as  evidence  of  the  prohibition. 

VOL.  XI.  K  EXCH. 
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1866.        same  at  her  port  of  delivery,  as  therein  stated;  and,  also, 
^^^^^      that  he  should  and  would  pay  freight  as  follows,  that  is  to 
jj     *•  say,  at  and  after  the  rate  of  20«.  per  imperial  quarter  for 

wheat  or  Indian  com,  &c.  And  it  was  thereby  also  agreed, 
that>  in  the  event  of  hostilities  preventing  the  ship  reaching 
her  destination  in  the  ordinary  course,  the  charter  was  to  be 
null  and  void. — ^Averments:  that  the  said  vessel  was  ordered 
by  the  charterer's  agents  at  Constantinople  to  proceed  to 
Ibraila,  to  receive  and  load  the  said  cargo;  and  the  plain- 
tiff did  all  things  necessary  on  his  part  to  entitle  him  to 
have  the  agreed  cargo  loaded  on  board  the  said  ship  at 
Ibraila,  and  that  the  time  for  doing  so  has  elapsed. — ^Breach : 
that  the  defendant  made  default  in  loading  the  agreed 
cargo,  although  he  was  not  prevented  from  loading  the 
same  by  any  such  restraint  of  princes  or  rulers,  dangers  of 
the  sea  or  navigation,  fire,  pirates,  or  enemies,  as  in  the 
said  charterparty  mentioned;  and  the  said  ship  was  not 
prevented  by  hostilities  from  reaching  her  destination  in 
the  ordinary  course. 

Plea  (inter  alia) — That  the  defendant  was  prevented  from 
loading  the  agreed  cargo  by  the  restraint  and  prohibition  of 
the  ruler  of  the  country  wherein  Ibraila  was  and  is  situate ; 
the  said  ruler  having,  before  the  said  vessel  was  ready  to 
receive  the  cargo,  as  in  the  declaration  mentioned,  pro- 
hibited wheat  and  Indian  com  from  being  loaded  at,  and 
fix>m  being  exported  from,  Ibraila,  and  having  hindered  and 
prevented  the  defendant  from  loading  such  cargo  at  Ibraila 
aforesaid. 

The  plaintiff  joined  issue  on  the  plea,  and  also  demurred 
to  it 

At  the  trial,  before  CresaweU,  J.,  at  the  last  Liverpool 
Spring  Assizes,  it  appeared,  that,  in  September,  1 853,  the 
"Gipsey"  left  London  for  Shields,  where  she  loaded  a 
.  cargo  of  coal,  with  which  she  sailed  for  Trieste,  and,  having 
there  discharged  her  cargo,  proceeded  to  Constantinople, 
where  she  arrived  on  the  10th  of  February,  1854!.     In  con- 
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aequenoe  of  orders  there  given  by  the  defendant's  agents  the  ^3^* 
master  took  the  vessel  to  Ibraila,  where  she  arrived  on  the  Bbuoe 
19tb  of  March,  1864.  On  the  same  day  the  master  in-  kiooloVulo. 
formed  the  defendant^  that  he  was  ready  to  receive  the 
cargo  in  ptirsaance  of  the  charterparty,  but  the  defendant 
refused  to  load  the  vessel,  on  the  ground  that  the  exporta- 
tion of  com  was  prohibited ;  and  on  the  19th  of  April  the 
Tessel  left  without  a  cargo.  On  the  part  of  the  defendant, 
evidence  was  adduced  to  shew,  that^  before  the  vessel  arrived 
at  Ibraila^  an  edict  had  been  promulgated  by  the  Russians, 
who  had  invaded  Wallachia^  prohibiting  the  exportation  of 
wheat  or  Indian  com.  For  the  purpose  of  proving  this 
edict  a  witness  was  called,  who  stated  that,  after  the  inva- 
sion, Prince  Gortschakoff,  who  was  the  commandant  of  the 
Russian  forces,  exercised  the  supreme  authority  inWallachia; 
that  printed  placards  were  posted  on  the  walls  in  Ibraila, 
signed  "  Gtortschakoff '^  The  defendant's  counsel  then  pro- 
posed to  silkk  the  witness,  whether  a  paper  produced  was  not 
a  copy  of  the  printed  placards.  This  was  objected  to,  and 
the  objection  allowed  by  the  learned  Judge. 

The  plaintiff  obtained  a  verdict;  but  leave  was  reserved 
to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the 
above  plea,  the  Court  to  say  whether  the  evidence  offered 
was  admissible,  and  whether  it  proved  the  plea. 

/.  WUde,  in  the  following  Term,  obtained  a  rule  nisi  ac- 
cordingly; and 

Hugh  HiU  and  Burnie  now  argued  in  support  of  the 
demurrer,  and  shewed  cause  against  the  rule. — ^First^  ac- 
cording to  the  true  construction  of  the  charterparty,  the 
exception  of  the  "  restraints  of  princes  and  rulers''  does  not 
apply  to  the  vessel  while  in  the  port  of  loading.  The  words 
"  during  the  said  voyage,"  mean  the  voyage  from  the  port 
of  loading  to  the  port  of  discharge,  and  do  not  include  the 
port  of  loading.     If  the  word  "  mutually  "  had  been  omitted, 

k2 
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1855.  the  clause  would  have  enured  for  the  benefit  of  the  char- 
Bbuob  terer  only;  that  word  has  been  inserted  for  the  purpose  of 
NiooixipuLo  SP^^^S  ^^®  benefit  of  the  exception  to  the  owner  as  well  as 
the  charterer.  The  charterparty  does  not  mention  the 
place  where  the  vessel  then  was,  but  only  provides  that  she 
shall  proceed  to  Galatz  or  Ibraila^  and,  having  there  loaded  a 
cargo,  shall  therewith  proceed  to  Cork,  &a ;  so  that  the  voy- 
age first  commences  on  her  departure  from  the  port  of  load- 
ing. It  will  perhaps  be  argued,  that^  if  the  vessel  was  pre- 
vented by  enemies  from  reaching  her  port  of  loading,  the 
owners  would  be  protected  by  this  exception  in  the  charter- 
party.  There  might  be  some  force  in  that  argument,  if 
this  were  the  only  exception;  but  there  is  this  further  pro- 
vision for  the  benefit  of  the  shipowner,  viz.  "  that  in  the 
event  of  hostilities  preventing  the  ship  reaching  her  destina- 
tion in  the  ordinary  course,  the  charter  was  to  be  null  and 
void."  [Martin,  B. — That  provides  for  a  different  state  of 
things.  If  this  Government  had  prohibited  all 'ships  from 
going  to  Ibraila>  that  clause  would  have  applied]  In  Grow 
V.  FaUc  (a),  the  plaintiff  and  defendants  agreed  by  charter- 
party,  that  a  ship  then  at  Liverpool,  of  which  the  plaintiff 
was  master,  should  there  load  a  full  cargo,  and,  being  so 
loaded,  should  proceed  to  Stettin,  and  deliver  the  same,  and 
so  end  the  voyage,  (restraints  of  princes  and  rulers,  &c., 
during  the  said  voyage,  always  mutually  excepted);  and  it 
was  held  that  the  exception  only  applied  afler  the  ship  left 
Liverpool  Lord  Denman,  C.  J.,  there  says,  "  The  words  of 
the  charterparty  are  perfectly  clear.  The  end  of  the  voy- 
age is  expressly  marked  out;  the  beginning  is  not,  but  the 
voyage  could  not  begin  before  the  ship's  loading  was  com- 
pleted: the  exception  is  confined  to  the  time  during  the 
voyage."  No  doubt  there  is  this  difference  between  that 
case  and  the  present,  that  there  no  voyage  intervened  prior 
to  the  time  of  loading  at  Liverpool;  but  in  both  cases  the 

(a)  8  Q.  B.  467. 
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woiis  "  during  the  said  voyage,"  limit  the  exception  to  the         1865. 
voyage  during  which  freight  is  to  be  earned.     [PlaM,  B. —      'bbuoT' 
It  is  during  the  voyage  predicated  in  the  charterparty.]  •• 

Secondly,  as  to  the  admissibility  of  the  evidence.     It  is 
not  denied  that  secondary  evidence  of  the  placards  on  the 
walls  would  have  been  admissible,  if  a  sufficient  foundation 
had  been  laid  for  it     The  first  step  was  to  prove  that  there 
was  a  binding  proclamation  by  Prince  Qortschakoff,  prohibit- 
ing the  exportation  of  grain.     For  that  purpose,  it  should 
liave  been  proved,  that  this  was  the  m'ode  in  which  Prince 
Gortschakoff  promulgated  his  orders;  and,  that  he  directed 
the  placards  in  question  to  be  printed  and  posted  on  the 
walls.    [Pollock,  C.  B. — Suppose  London  was  in  the  military 
occupation  of  an  enemy,  and  proclamations,  signed  by  the 
person  in  command,  were  posted  on  the  walls ;  what  other 
evidence  of  the  tact  could  be  given?]     The  ordinary  mode 
of  proving  the  foreign  law  affords  some  analogy.     [PoUock, 
C.  B. — Prince  Gortschakoff  was  in  military  occupation  of 
the  town;  and,  therefore,  it  is  not  likely  that  a  proclamation 
with  his  name  attached  to  it  would  be  posted  on  the  walls 
without  his   authority.    Alder  son,  B. — ^There  Ls,  on  the 
walls  in  a  town  in  the  military  occupation  of  the  Russians, 
a  proclamation  with  the  name  of  Prince  Gortschakoff,  the 
Kussian  military  commander,   printed  at  the   end  of  it: 
surely  that  is  evidence  to  go  to  the  jury,  that  Prince  Gorts- 
chakoff caused  it  to  be  printed  and  posted  there.] — ^They  re- 
ferred to  Rex  V.  Hunt  (a). 

/.  Wilde  and  T,  Jones  appeared  for  the  defendant^  but 
were  not  called  upon  to  argue. 

Pollock,  C.  B. — ^The  rule  must  be  absolute  to  enter  a 
verdict  for  the  defendant,  and  he  is  also  entitled  to  judg- 

(a)  3  R  &  Aid.  566. 
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1865.        ment  on  the  demurrer.     In  my  opinion  the  plea  affords  a 
"bbuoe       complete  answer  to  the  action.    I  have  read  tiie  case  of 
,     «'•  Crow  V.  Folk  (a),  and  cannot  subscribe  to  it 

Aldebson>  B.,  and  PlATT,  B.,  concurred. 

Mabtin,  B. — ^Assuming  the  case  of  Crow  v.  FaJk  to  be 
good  law,  this  case  is  clearly  distinguishable,  because  here 
the  ship  was  to  go  to  Constantinople,  and  firom  thence  to 
Galatz  or  Ibraila,  as  ordered  by  the  charterer's  agents  at 
Constantinople.  Therefore,  by  the  contract  the  ship  was 
to  be,  in  one  sense,  on  her  voyage  from  the  time  of  leaving 
Constantinople.  I  therefore  think  that  the  plea  is  good. 
I  also  think  that  the  evidence  was  admissible,  and  that  it 
proved  the  plea. 

Rule  absolute  (6) ;   and  judgment  for  the 
defendant  on  the  demurrer. 


(a)  8  Q.  B.  467.        (6)  See  Mortinur  v.  IPCaUaUy  6  M.  &  W.  68,  72. 
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Clemontson  V,  Blessio  and  Another.  j^^g  4^  g. 


T 


HE  declaration  stated,  that  one  Louis  Stiffel,  on  behalf  A  declaration 
of  himself  and  certain  other  persons  whose  names  are  mi-  ^j^^  carried  ' 
known  to  the  plaintiflf,  but  who,  together  with  the  said  Louis  ^^"^S** 
Stiffel,  carried  on  trade  and  business  at  Odessa  in  partner-  gi^en  the 
ship,  under  the  atyle  or  firm  of  Stiffel  Brothers,  had  given  Slt:tr*° 
to  the  plaintiff  an  order  for  about  300i.  worth  of  goods,  to  leiiyer^d  by 
be  delivered  by  the  plaintiff  to  a  carrier  to  be  forwarded  for  ^^^  plaintiflf 

•'  '^  to  a  earner 

shipment;  and  thereupon,  in  consideration  that  the  plaintiflf  to  beforward- 
at  the  request  of  the  defendants,  would  execute  such  order,  men?  'and 

to  one  and  a  quarter  per  centmn  on  the  invoice  amount  of  that  the  plain- 

.  tiff  would  exe- 

the  price  of  such  goods,  and  would  permit  the  defendants  cute  such  or- 
to  debit  the  said  firm  or  partnership  of  Stiffel  Brothers  with  ™  Jhe  de-^ 
the  price  of  such  eoods,  and  to  receive  such  price  for  the  use  feodants  one 

^  o  '  MT^^  jm^  ^  quarter 

of  the  defendants,  and  would  deliver  the  carrier's  receipt  for  per  cent,  on 

the  invoice 
price  of  the 
goods,  and  would  permit  the  defendants  to  debit  S.  with  the  price  of  the  goods,  and  would 
deliver  the  carriei^s  receipt  for  the  goods  to  the  defendants,  the  defendants  promised  the 
plaintiflf  to  accept  his  draft  at  four  months  date  for  the  invoice  amount  of  the  goods,  on 
the  plaintiffs  delivering  to  the  defendants  the  carrier's  receipt. — Averment  of  performance  of 
conditions  precedent. — ^Breach :  non-acceptance  by  the  defendants  of  the  plaintiff's  draft : — 
Plea:  that  S.,  at  the  time  of  the  agreement,  was  an  alien,  resident  at  Odessa  in  the  empire 
of  Russia;  and  that,  after  the  m^ing  of  the  agreement,  and  before  any  breach  by  the  de- 
fendants, and  before  and  at  the  time  when  the  plaintiff  was  to  have  dispatched  the  goods  in 
execution  of  the  order,  S.  became,  and  still  is,  an  enemy  of  the  Queen ;  by  reason  whereof, 
the  plaintiff  could  not  lawfully  dispatch  the  goods  to  S.  in  execution  of  the  said  order.--- 
Beplication:  that,  in  the  declaration  of  war  against  the  Emperor  of  Russia,  her  Majesty 
waived  her  right  of  seizing  enemies'  property  on  board  a  neutral  vessel;  and  by  an  Order  in 
CouncU,  it  was  ordered,  that  Russian  merchant  vessels,  in  any  ports  or  places  in  her  Majes- 
ty's dominions,  should  be  allowed  six  weeks  for  loading  their  cargoes  and  departing;  and 
that  such  Russian  merchant  vessels,  if  met  at  sea  by  any  of  her  Majesty's  ships,  should  be 
permitted  to  continue  their  voyage,  if,  upon  examination  of  their  papers,  it  should  appear 
that  their  cargoes  were  taken  on  board  before  the  expiration  of  the  above  period. — ^Aver- 
ments, that  the  goods  in  the  declaration  mentioned  were,  long  before  the  expiration  of  the 
said  space  of  six  weeks,  delivered  by  the  plaintiff  to  the  carrier  to  be  forwarded  for  ship- 
ment, and  the  same 'could  have  been  shipped,  purauant  to  the  Order  in  Council,  within  the 
■aid  space  of  six  weeks.  On  demurrer  to  the  replication: — Jffeld,  that  the  plaintiff  was  en- 
tiUed  to  judgment;  for,  assnming  that  the  decUu:«tion  of  war  would,  of  itself,  have  made  it 
illegal  for  the  plaintiff  to  send  the  goods  to  an  enemy,  they  might  have  been  lawfully  ship- 
ped within  the  period  mentioned  in  the  Order  in  Council. 

Semble:  Per  Martin,  B.,  that,  even  if  there  had  been  no  Order  in  CounoU,  the  plaintiff 
might  have  lawfully  shipped  the  goods. 
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1855.  such  goods  to  the  defendants,  the  defendants  promised  the 
Clsmontson  pl^tiff  that  they  would  accept  the  plaintiff's  draft  at  four 
Blubio  nionths  date  for  the  invoice  amount  of  such  goods,  against 
and  on  the  plaintiff  delivering  to  the  defendants,  and  on  the 
defendants  receiving,  the  carrier's  receipt  for  such  goods ;  and 
the  plaintiff,  relying  on  the  said  promise  of  the  defendants, 
executed  such  order  as  aforesaid;  and,  although  the  plaintiff 
hath  performed  all  conditions  precedent  necessary  to  be 
done  and  performed,  and  was  ready  and  willing  to  do  all 
things  which  it  was  necessary  for  him  to  be  ready  to  do, 
and  all  things  haVe  been  done  and  happened  before  this 
suit  to  entitle  the  plaintiff  to  have  the  said  draft  accepted 
by  the  defendants,  yet  the  defendants  have  not  accepted 
the  said  draft,  but  so  to  do  wholly  neglect  and  reftise. 

Plea — ^That  the  said  Louis  Stiffel  and  the  said  other 
persons  for  whom  and  on  whose  behalf  the  said  order  was 
given,  as  in  the  declaration  mentioned,  at  the  time  of  the 
agreement  between  the  plaintiff  and  the  defendants,  in  the 
declaration  mentioned,  and  continually  from  thence  hitherto, 
were  and  are  aliens  resident  out  of  the  dominions  of  her 
Majesty  the  now  Queen,  to  wit,  at  Odessa,  in  the  empire  of 
Russia ;  and  that  after  the  making  of  the  said  agreement, 
and  before  any  breach  thereof  by  the  defendants,  and  before 
and  at  the  time  when  the  plaintiff  was  to  have  dispatched 
the  goods  in  execution  of  the  said  order,  the  said  Louis 
Stiffel  and  the  said  other  persons  respectively  became  and 
were,  and  still  continue  to  be,  the  enemies  of  our  Lady  the 
now  Queen,  by  reason  whereof  the  plaintiff  could  not  law- 
fully dispatch  or  cause  to  be  delivered  the  said  goods  to  the 
said  Louis  Stiffel  and  the  other  persons,  in  the  execution  of 
the  said  order. 

Replication — That  in  the  declaration  of  war,  bearing 
date  the  28th  day  of  March,  A.  D.  1854,  made  by  her  Ma- 
jesty the  now  Queen  against  the  Emperor  of  Russia,  her  Ma- 
jesty waived  her  right  of  seizing  enemies'  property  laden  on 
board  a  neutral  vessel,  unless  it  should  be  contraband  of 
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war;  and  by  a  certain  Order  of  her  Majesty  in  Council,  1855. 
bearing  date  the  29th  day  of  March,  A.  D.  1854,  it  was  or-  clbxontbon 
dered,  that  Russian  merchant  vessels  in  any  ports  or  places 
in  her  Majesty's  dominions  should  be  allowed  imtil  the  10th 
day  of  May  then  next,  six  weeks  from  the  said  28th  day  of 
March,  for  loading  their  cargoes  and  departing  from  such 
ports  or  places;  and  that  such  Russian  merchant  vessels,  if 
met  at  sea  by  any  of  her  Majesty's  ships,  should  be  per- 
mitted to  continue  their  voyage,  if,  upon  examination  of  any 
of  their  papers,  it  should  appear  that  their  cargoes  were 
taken  on  board  before  the  expiration  of  the  above  term : 
provided,  amongst  other  things,  that  nothing  therein  con- 
tained should  extend,  or  be  taken  to  extend,  to  Russian 
vessels  having  onboard  any  article  prohibited  or  contraband 
of  war. — Averments :  that  the  goods  in  the  declaration  men- 
tioned were  not  prohibited  or  contraband  of  war,  and  were, 
long  before  the  expiration  of  the  said  space  of  six  weeks,  de- 
livered by  the  plaintiflF  to  the  said  carrier  to  be  forwarded 
for  shipment,  pursuant  to  the  said  contract;  and,  that  the 
same  might  and  could  have  been  shipped  and  put  on  board 
a  ship,  pursuant  to  the  said  Order  in  Council,  within  the  said 
space  of  six  weeks,  and  within  the  true  intent  and  meaning 
thereof 

Demurrer  and  joinder. 

Qray,  for  the  plaintiflf  {Alexander  with  him). — First,  the 
plea  affords  no  answer  to  the  action.  The  contract  on  which 
the  plaintiff  declares  is  not  a  contract  between  the  plaintiff 
and  an  alien  enemy,  but  a  contract  between  the  plaintiff 
and  the  defendant,  a  subject  of  this  realm.  It  will  be 
argued,  that  the  performance  of  the  contract  became  illegal 
when  the  person  to  whom  the  goods  were  to  be  consigned 
became  an  alien  enemy.  But  there  is  no  illegality  in  exe- 
cuting a  contract  made  with  an  alien,  who,  at  the  time  of 
making  it,  was  legally  competent  to  contract,  but  who  after- 
wards becomes  an  enemy.     It  is  conceded,  that  it  is  unlaw- 
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1855.  fill  to  trade  with  an  enemy  without  a  license  from  the 
Clbmontsov  Crown :  PoUa  y.  BeU  (a) ;  and  if  this  contract  had  been 
made  after  the  declaration  of  war,  it  would  have  been  il- 
legal. But  on  these  pleadings  it  must  be  assumed  that 
the  goods  were  manu&ctured,  and  all  that  remained  to  be 
done  was  to  dispatch  them;  and  there  is  no  ill^ality  in 
delivering  to  an  alien  enemy  goods  manufactured  under  a 
lawful  contract.  Therefore,  if  the  question  depended  on  the 
plea  alone,  the  plaintiff  would  be  entitled  to  judgment.  But, 
even  if  the  plea  is  good,  the  replication  is  an  answer  to  it. 
The  replication  sets  out  the  Order  in  Council,  which  is 
tantamount  to  a  license  from  the  Crown  to  ship  the  goods. 
After  that  order,  there  was  nothing  to  prevent  the  goods 
being  delivered  by  shipment  on  board  either  a  Russian  or 
a  neutral  vessel. 

Phipson  for  the  defendant  (-Kea^in^  with  him). — The  plea 
is  good,  and  the  replication  bad.  The  plaintiff  agreed  to  de- 
liver to  the  defendant  certain  goods  for  shipment  to  Odessa, 
and  the  subsequent  declaration  of  war  rendered  -  the  ship- 
ment illegal.  The  contract  is  not  with  the  defendants,  but 
with  an  alien,  who  afterwards  becomes  an  enemy:  the  defend- 
ants only  guaranteed  the  payment  for  the  goods.  The  con- 
tract, being  rendered  illegal  by  an  act  of  State,  is  dissolved, 
or,  at  all  events,  its  performance  is  prohibited.  Potts  v. 
BeU{a)  decided  that  it  is  illegal  for  a  subject  in  time  of  war, 
without  a  license  from  the  Crown,  to  bring  even  in  a  neutral 
ship  goods  from  an  enemy's  port,  which  were  purchased  by 
his  agent  resident  in  the  enemy's  country,  after  the  com- 
mencement of  hostilities,  although  it  may  not  appear  that 
they  were  purchased  of  an  enemy.  That  decision  was  foimded 
on  the  case  of  The  Hoop(b),  in  which  Sir  W.  Scott  explains 
the  grounds  on  which  trading  with  an  enemy  is  interdicted. 

(a)  8  T.  R.  548.  (6)  1  Bob.  Adni.  Rep.  197. 
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It  makes  no  diflPerence  that  the  contract  was  entered  into  1866. 
before  the  declaration  of  war.  In  Potts  v.  Bell  war  had  clbcomtsoh 
not  been  declared  at  the  time  the  goods  were  pfurchased, 
though  letters  of  marque  and  reprisals  had  been  granted. 
The  law  is  thus  stated  in  Abbott  on  Shipping,  p.  596,  8th 
ed. : — "  Another  general  rule  of  law  famishes  a  dissolution 
of  these  contracts  by  matters  extrinsic.  If  an  agreement  be 
made  to  do  an  act  lawful  at  the  time  of  such  agreement, 
but  afterwards,  and  before  the  performance  of  the  act,  the 
performance  be  rendered  unlawful  by  the  government  of 
the  country,  the  agreement  is  absolutely  dissolved.  If, 
therefore,  before  the  commencement  of  a  voyage,  war  or 
hostilities  should  take  place  between  the  state  to  which  the 
^p  or  cargo  belongs,  and  that  to  which  they  are  destined, 
or  commerce  between  them  be  wholly  prohibited,  the  con- 
tract for  conveyance  is  at  an  end;  the  merchant  must  un- 
lade his  goods,  and  the  owners  find  another  employment 
for  their  ships."  Also,  in  Barker  v.  Hodgson  (a),  Lord 
EUeTiboraugh,  C.  J.,  expressed  an  opinion,  that  where  the 
performance  of  a  contract  is  rendered  unlawful  by  the  go- 
vernment of  the  country,  the  contract  is  dissolved.  [Aln 
deraon,  R — ^What  illegality  would  there  be  in  the  defend- 
ants accepting  the  plaintiff's  draft?]  The  consideration  for 
the  acceptance  was  the  consignment  of  the  goods  to  Odessa, 
and  that  is  prohibited.  [Martin,  B. — ^The  Order  in  Council 
rendered  the  shipment  legal:  Rucker  v.  A7i8ley(b)]. — 
The  replications  are  bad,  inasmuch  as  they  do  not  shew 
that  the  goods  might  have  been  shipped,  within  the  period 
mentioned  in  the  Order,  on  board  a  Russian  vessel  then 
being  in  an  English  port  The  delivery  of  the  goods  to  the 
defendants  for  shipment  did  not  make  it  their  duty  to  ship 
them,  unless  they  could  lawfully  do  so ;  and  the  facts  stated 
in  the  plea  shew  that  they  could  not.     [Pollock  C.  B. — ^The 

(a)  3  M.  &  Sel.  267.  (6)  6  M.  &  Sel.  25. 
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1855.        Order  in  Council  applies  to  enemies'  property  on  board 
Glemontson    iieutral  vessels  sailing  to  any  port.]     It  could  never  have 
been  intended  to  legalise  a  traffic  with  the  enemy  by 
English  subjects. — He  also  referred  to  Eapoaito  y*  Bovh 
den{a). 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  The  question  is,  whether  the  con- 
tract is  illegal,  and  therefore  in  law  incapable  of  being  per- 
formed. I  am  of  opinion  that  it  is  not  Apart  from  the 
declaration  of  war  with  Russia,  the  case  would  be  free  from 
doubt  The  defendants,  on  the  plaintiff  doing  certain 
things,  undertake  to  accept  the  plaintiffs  draft  The 
plaintiff,  having  done  those  things,  calls  upon  the  defend- 
ants to  perform  their  undertaking,  when  they  set  up  as  a  de- 
fence the  illegality  of  the  transaction ;  in  answer  to  which  the 
plaintiff,  in  his  replication,  sets  out  the  Order  in  CoxmciL  I 
am  of  opinion  that  the  Order  in  Coimcil  rendered  the 
transaction  capable  of  being  performed.  The  defendants 
might,  within  the  time  limited,  have  shipped  the  goods  on 
board  a  neutral  or  a  Russian  vessel,.and  so  have  delivered 
them  to  the  persons  for  whom  they  were  intended. 

Alderson,  B. — I  am  of  the  same  opinion.  There  was 
nothing  illegal  to  be  done  by  the  defendants,  inasmuch  as 
they  might  have  performed  their  contract  without  commit- 
ting any  illegal  act 

Platt,  B. — I  am  also  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment  The  plaintiff  has  performed  his  part 
of  the  contract,  and  there  was  no  illegality  in  the  defend- 
ants doing  what  was  required  of  them.  It  is  argued,  that 
the  declaration  of  war  rendered  the  transaction  illegal,  but 

(a)  Q.  R,  E.  T.,  28th  of  AprU,  1866. 
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the  Order  in  Council  excepts  cargoes  loaded  in  particular 
vessels,  and  therefore  the  defendant  might  have  sent  the 
goods  in  that  manner. 

Mabtin,  B. — I  also  think  that  the  plainti£F  is  entitled  to 
judgment  It  seems  to  me,  for  the  reason  already  given, 
that  there  is  nothing  illegal  in  this  transaction.  My  pre- 
sent impression  is,  that  even  if  there  had  been  no  Order  in 
Council,  this  contract  might  have  been  legally  performed. 
Where  there  is  a  contract  for  the  sale  of  goods  by  a  British 
subject  to  an  alien  who  is  legally  competent  to  contract^ 
the  property  vests  in  him;  and  if  he  afterwards  becomes  an 
enemy,  he  still  retains  the  property,  subject  to  forfeiture  to 
the  Crown.  That  is  in  accordance  with  the  doctrine  laid 
down  in  Com.  Dig.  "  Alien  "  (C.  2)  (C.  4).  Nothing  but  an 
Act  of  Parliament  can  render  illegal  a  contract  which 
was  legal  in  its  inception;  and  therefore  I  think  that  in 
this  case  the  property  would  vest  in  the  alien  enemy,  sub- 
ject to  forfeiture  to  the  Crown.  Then  by  the  Order  in 
Council  ^e  Crown,  under  certain  circmnstances,  waives  its 
right  to  deal  with  the  property  of  the  enemy.  Therefore, 
assuming  that  this  was  a  contract  between  the  vendor  and 
vendee,  I  am  inclined  to  think  that  there  would  have  been 
nothing  illegal  in  performing  it,  unless,  in  the  course  of  the 
voyage,  ihe  plaintiff  dealt  with  the  alien  enemy  (a). 

Judgment  for  the  plaintiff. 


1865. 
Clxuontson 

V. 

Blbssio. 


(a)  This  subject  may  be  oon- 
Bidered,  firsts  with  reference  to 
coDtracts  or  deaUnga  with  an 
alien  enemy;  aecondly,  as  to 
contracts  with  an  alien,  unej^e- 
euUd  at  the  time  of  the  declar- 
ation of  war;  thirdly,  as  to  exe- 
cuted contracta.  First:  all  the 
foreign  writers  on  international 


law  concur  in  opinion,  that  the 
immediate  and  necessary  couHe- 
quence  of  a  declaration  of  war  is 
to  interdict  all  intercourse  or 
dealing  between  the  subjects  of 
the  belligerent  states.  That 
doctrine  is  founded  on  the  prin- 
ciple, that  a  declaration  of  war 
puts  not  only  the  adverse  go- 
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yemmenta,  in  their  political  ca- 
pacity, at  war,  bat  renders  all 
the  sabjectfs  of  the  one  the  ene- 
mies of  all  the  sabjecta  of  the 
other:  Yattel,  bk.  3,  c  6,  s.  70; 
Grotios,  bk.  3,  c.  3,  s.  9;  Byn- 
kershoeck.  Qas&st.  Jar.  Pub.,  bk. 
1,  c.  3  ;  Barlamaqai,  pt.  4,  c.  4, 
8.  20;  Mably,  Droit  Pablic  de 
L'Eorope,  torn.  6,  p.  356,  c.  11, 
diy.  12.  Vattel,  indeed,  goes  so 
far  as  to  say,  ''  that  the  declar- 
ation of  war  aathorises  and  even 
obliges  eyery  sabject,  of  what- 
ever rank,  to  secure  the  persons 
and  things  belonging  to  the  ene- 
my when  they  &11  into  his 
hands:"  Bk.  i,  c  15,  s.  227: 
bat,  as  observed  by  Sir  J.  Ni- 
ckoU  in  PoUs  V.  Bell  (8  T.  R 
554),  this  is  by  custom  limited 
to  those  who  have  commissions 
from  their  respective  govern- 
ments for  that  purpose.  By  the 
Maritime  Law,  trading  with  the 
enemy  without  a  license  from 
the  Crown  has  been  uniformly 
adjudged  a  cause  of  confiscation. 
In  the  case  of  The  Hoop,  1  Bob. 
Adm.  Eep.  198,  Sir  W,  Scott  as- 
signs, as  one  reason  for  the  rule, 
the  consequences  which  might 
follow  if  every  person,  under 
colour  of  commercial  correspond* 
ence,  was  enabled  to  carry  on 
any  other  species  of  intercourse 
which  he  might  think  fit.  Ano- 
ther, but  perhaps  less  satisfactory 
reason  assigned,  is  the  total  ina- 
bility of  the  enemy  to  enforce 
the  contract.  The  learned  Judge 
cites,  as  instances  of  the  strict- 
ness of  the  rule,  the  following, 
among  other  cases: — ^In  The 
Befla  Ouiditay  decided  in  the 
House  of  Lords,  on  appeal,  in 


1785,  it  was  held  unlawfol  for  a 
British  subject  to  send  supplies 
to  the  British  plantations  in  the 
Granada  Islands,  whilst  in  pos- 
session of  the  French.  In  The 
Elnigheidy  decided  in  1795,  com 
had  been  shipped  by  a  British 
and  Dutch  house  from  Botter- 
dam  to  Nantes,  in  Decembei', 
1792,  before  hostilities  were  de- 
dared  between  France  and  Eng- 
land, but  from  various  accidental 
causes  the  ship  was  prevented 
from  sailing  until  war  had  been 
declared,  and  it  was  held  that 
the  cargo  was  lawfully  con- 
demned. In  the  case  of  The 
William^  decided  in  1795,  the 
claimants  were  British  mer^ 
chants  residing  in  Grenada,  who 
had  considerable  debts  owing  to 
them  from  French  merchants  in 
Guadaloupe,  and  the  sugars  in 
question  had  been  received  in 
payment  by  the  agents  of  the 
claimants,  and  shippM  on  their 
account,  but  the  remittance  was 
held  unlawful,  ^gain,  in  the 
case  of  The  Neptune^  6  Bob.  Adm. 
Bep.  405,  Sir  W,  ScoU  says,  «  It 
is  well  known,  that  a  declaration 
of  hostility  naturally  carries  with 
it  an  interdiction  of  all  commer- 
cial intercourse:  it  leaves  the 
belligerent  countries  in  a  state 
that  is  inconsistent  with  the  re- 
lations of  commerce."  It  makes 
no  difference  that  the  goods 
were  purchased  before  the  war: 
The  St.  PhUip,  cited  by  Sir  J. 
NichoU  in  PoUs  v.  BeU,  8  T.  R 
556.  And  even  where  an  Eng- 
lishman attempted  to  remove 
from  the  enemy's  country  his 
property  acquired  before  the 
war,  the  property  was  oonfiscat- 


TEINiry  TERM,   18  VICT. 


143 


ed :  Jufrowc  Louua  Margaretha^ 
cited  by  Sir   W.  Scott,  1  Bob. 
Adm.  Bep.  203;   1  B.  &  P.  349, 
note :  see,  ako,  the  obeerTations 
of  Sir   W.  SooU  in  The  Oditiy  1 
Bob.  Adm.  Bep.  246;  7%«  Cos- 
mopolite, 4  Bob.  Adm.  Bep.  6; 
The  JTeptunus,  6  Bob.  Adm.  Bep. 
403;    The  Ooede  Hoop,   1  £dw. 
Adm.  Bep.  328.    The  same  role 
has  prevailed  in  the  common  law 
from  a  very  earlj  period.  In  the 
treatiae  de  TOffice  del  Admiralty, 
it  is  said,  "  Item  aoit  enquia  de 
tons  oeux  qui  entrecommunefU, 
Tendent  on  achetent,  avec  au- 
cons  des  enemis  de  notre  seig- 
neur Le  Boi,  sans  license  espe- 
dale  du  Boi  on  de  son  admiral  f 
1  Bonghton,  art.  3,  and  note; 
Selden's  note  to  Fortescue,  De 
Land  L^.  Ang.,  ch.  32:    see, 
also,  2  Boll.  173,  pi.  3;  Bro.,  tit. 
^Denizen  and  AHen,**    pi.  20. 
The  sabject  was  incidentally  but 
elaborately  discussed  in  The  Ecut 
India   Company   v.  Sands,    10 
State  Trials,  371 ;  2  Show.  366; 
and  it  was  conceded,    that  all 
contracts  and  dealings  with  an 
enemy  were  unlawful.    It  is  sin- 
gular that  Lord  Hardtoicke,  C,  in 
HenMe  t.  Royal  Exchange  Jmu- 
ranoe  Company,  1  Ves.  sen.  317, 
should  have  said,  "No determina- 
tion baa  been,  that  insurance  on 
enemies'  ships  during  the  war  ia 
unlawful :  it  might  be  going  too 
&r  tosay,  all  trading  with  enemies 
is  unlawful ;  for  that  general  doc- 
trine would  go  a  great  way  eyen 
where  only  English  exported  and 
none  of  the  enemies  imported, 
which  may  be  very  benefidal." 
Alao,  in  Oist  v.  Mason,  1  T.  R 
88,  Lord  MansfiM,  C.  J.,  said, 


^  It  is  nowhere  laid  down  that 
policies  on  neutral  property, 
though  bound  to  an  enemy's 
port,  are  void.  And,  indeed,  I 
know  no  cases  that  prohibit  even 
a  subject  trading  with  the  ene- 
my except  two,  one  of  which  is 
a  short  note  in  Boll.  Abr.  (2 
Boll,  Abr.  173,  pL  3),  where 
trading  with  Scotland,  then  in  a 
general  state  of  enmity  with  this 
kingdom,  was  held  to  be  illegal ; 
and  the  other  was  a  note  (which 
is  now  burned)  which  was  given 
to  me  by  Lord  Hardwiche,  of  a 
reference  in  King  William's 
time  to  all  the  Judges,  whether 
it  were  a  crime  at  the  common 
law  to  carry  com  to  the  enemy 
in  time  of  war;  who  were  of 
opinion  ^that  it  was  a  misde- 
meanor.'* With  respect  to  this 
opinion  of  Lord  MaiMfiM,  Bui- 
ler,  J.,  said,  ''  I  more  than  onee 
conversed  with  Lord  Mansfield 
on  the  subject,  being  desirous  to 
obtain  his  opinion  on  the  le- 
gality of  such  insurances.  On 
the  legality,  however,  I  could 
never  get  him  to  reason.  He 
often  said,  that  in  former  times 
it  was  considered  for  the  inter- 
est of  the  country  to  insure  ene- 
mies' property ;  and  on  the  per- 
suasion of  its  being  for  the  in- 
terest of  the  country,  he  always 
discountenanced  any  objection 
on  that  head :"  Bell  v.  Gibson,  I 
B.  &  P.  354.  But,  whatever 
doubt  may  have  formerly  exist- 
ed, it  is  now  clear  that  such  in- 
surances are  void.  In  Ex  parte 
Lee,  13  Yes.  64,  Lord  Eldon,  C, 
says,  "  The  law  upon  this  point 
ia  now  perfectly  settled,  and 
stands  upon  a  very  sound  prin- 
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ciple  of  policy,  though  frequentlj 
producing  great  hardshtp  upon 
individuaU ;  that  a  subject  of 
this  country  shall  not  enter  into 
an  insurance  that  will  have  the 
effect  of  protecting  the  property 
of  persons  who  are  subjects  of  a 
country  in  hostility  with  this :" 
see,  also,  33  Qeo.  3,  c.  27,  s.  4 ; 
Brandon  t.  Jf^esbitt,  6  T.  £L  23; 
Briitaw  v.  Towers,  6  T.  R  35; 
Kdiner  v.  Le  Memrier,  4  East, 
397;  Oamba  v.  Le  Mesurier, 
4  East,  407;  Brandon  v.  Curl- 
tng,  4  East.  410;  lienneU  v. 
Bonhanif  15  East^  477 ;  Furtado 
V.  Rogers,  3  B.  &  P.  191 ;  Park 
on  Insurance,  13^  522;  Le  Gui- 
'Ion,  ch.  2,  s.  5;  Consulat  de  la 
Mer  par  Boucher,  s.  1540 ;  Yalin. 
Com.  liv.  3,  tit.  6,  art.  3 ;  Eme- 
rigon,  cap.  4,  s.  ix.  The  doc- 
trine, that  war  puts  an  end  to 
all  trading,  negotiation,  commu- 
nication, or  intercourse  between 
the  subjects  of  the  hostile  states, 
has  been  recognised  and  adopt- 
ed in  America:  Chriswold  v, 
Waddington,  16  Johnson,  438; 
S.  C.y  15  John.  37 ;  where  Chan- 
cellor Kentf  in  a  most  elaborate 
judgment,  reyiews  all  the  au- 
thorities on  the  subject  As  a 
consequence  of  that  rule,  it  was 
there  held,  that  a  declaration  of 
war  operated  ipso  facto  as  a 
dissolution  of  a  partnership  then 
existing  between  two  subjects  of 
the  hostile  states.  See,- also,  1 
Kent  Com.,  Lect.  3.  There  is  an 
exception  to  the  rule  in  the  case 
of  ransom  bills,  which  are  con- 
tracts arising  from  a  state  of 
hostility:  Yattel,  bk.  3,  c.  16, 
s.  264 ;  Le  Quidon,  ch.  6,  art.  2 ; 
Emerigon,  ch.  12,  s.  21.      But 


see  the  22  Geo.  3,  c  25,  as 
to  the  ransoming  of  ships  or 
goods.  Where,  however,  a  bill 
of  exchange  was  drawn  by  one 
prisoner  upon  another,  and  in- 
dorsed to  an  alien  enemy,  the 
latter  was  allowed  to  recover  on 
the  bill  after  the  return  of  peace : 
Antoine  v.  Morshead,  6  Taunt 
237.  It  is  difficult  to  support 
that  decision  on  principle;  and 
Qihbs,  C.  J.,  in  WUUson  v.  Pat- 
terson,  7  Taunt  439,  treats  it  as 
an  exception  to  the  general  rule, 
founded  on  necessity. 

Secondly,  as  to  contracts  with 
an  alien,  unexecuted  at  the  time 
of  the  declaration  of  war. — ^With 
the  exception  of  the  passage  cit- 
ed from  Abbott'on  Shipping,  p. 
596,  there  is  little  authority  on 
the  subject ;  but  it  would  seem 
to  follow,  frt>m  the  rule  above 
stated,  that  the  declaration  of 
wiir  renders  such  contracts  void. 
In  Brewster  v.  KUchell,  1  Salk. 
198,  Lord  HoU  says,  "If  a  per- 
son covenants  to  do  a  thing 
which  is  lawful,  and  an  Act  of 
Parliament  comes  and  hinders 
him  from  doing  it,  the  covenant 
is  repealed.*'  And  Lord  Alvan- 
ley,  C.  J.,  alluding  to  that  pas- 
sage, says,  "And  on  the  same 
principle,  where  hostilities  com- 
mence between  the  country  of 
the  underwriter  and  the  assured, 
the  former  is  forbidden  to  fulfil 
his  contract.  With  respect  to 
the  argument  insisted  upon  by 
way  of  answer  to  the  public  in- 
convenience likely  to  arise  from 
permitting  such  contracts  to  be 
enforced,  viz.  that  all  contracts 
made  with  an  alien  enemy  enure 
to  the  benefit  of  the  King  dur- 
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ing  the  war,  and  that  he  may 
enforce  payment  of  any  debt  due 
to  an  alien  enemy  from  any  of 
his  subjects;  we  think  that  it  is 
not  entitled  to  much  weight. 
Snch  a  conrse  nerer  has  been 
adopted,  nor  is  it  very  probable 
that  it  ever  will  be  adopted,  as 
well  from  the  difficolty  attend- 
ing it  as  the  disinclination  to 
pat  in  force  such  a  prerogative : 
Furtado  v.  Bogers,  3  R  &  P.  191. 
See,  alBo,  Oamba  v.  Ze  Mesurier, 
4  East,  407;  Brandon  v.  Ckirl- 
ing,  4  £ast^  410;  Brandon  v. 
NMUy  6  T.  R  23;  IPOavon  v. 
SUwart,  4  Wils.  &  Shaw,  193. 

Thirdly,  as  to  executed  con- 
tracts with  an  alien. — ^Where 
there  ia  a  valid  contract  at  the 
time  of  the  declaration  of  war, 
the  rights  of  the  parties  in  re- 
spect of  it  are  only  suspended, 
and,  if  the  Grown  does  not  in  the 
meantime  interfere,  may  be  en- 
forced upon  the  return  of  peace. 
Thus,  where  an  agent  effected  an 
insurance  on  behalf  of  an  alien, 
and  the  loss  happened  before  he 


became  an  enemy,  it  was  held 
that,  as  the  contract  was  com- 
plete, there  was  only  a  temporary 
suspension  of  the  right  to  sue ; 
and  that,  in  the  absence  of  a 
plea  of  alien  enemy,  the  plaintiff 
was  entitled  to  recover:  Flindt 
V.  Waters,  15  East^  260.  Lord 
EUenborough  there  says,  "The 
defence  of  alien  enemy  must  be 
accommodated  to  the  nature  of 
the  transaction  out  of  which  it 
arises;  it  may  go  to  the  contract 
itself  on  which  the  plaintiff  sues, 
and  operate  as  a  perpetual  bar ; 
or  the  objection  may,  as  in  a 
case  of  this  sort,  be  merely  per- 
sonal in  respect  to  the  capacity 
of  the  party  to  sue  upon  it." 
On  this  principle,  Lord  Brekine 
admitted  an  alien  enemy  to  prove 
his  debt  under  a  commission  of 
bankruptcy:  Ex  parte  Boiue- 
maker,  13  Yes.  71.  The  distinc- 
tion pointed  out  by  Lord  Mlen^ 
borough  shews  when  the  defence 
of  ''alien  enemy"  ought  to  be 
pleaded  in  bar,  and  when  in 
abatement. 
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JuTu4.  Qrjeme  u  Wroughton. 

The  resign-       JJeCLARATION  OR  a  bond  with  condition  (after  reciir- 

ation  for  a  po-     .,,,«, 

cuniary  con-  ing  that  the  defendant  had  borrowed  of  the  plaintiff  400 
the^ position  of  rup^es,)  for  payment  by  the  defendant  to  the  plaintiff  of  the 
major  in  a        400  rupees  (366Z.  13«.  4d.)  and  interest— Breach :   non- 

regiment  in  r  \  / 

the  East  India    payment. 

service,  is  Plea. — ^That,  before  and  at  the  time  of  the  making  of  the 

49^Gteo.  3^c.*  bond,  the  defendant  was  a  British  subject,  resident  in  the 
126,  8.  4,  and  'East  Indies,  holding  and  exercising  an  employment  in  the 
payment  of  East  India  Company's  service  in  the  East  Indies,  that  is  to 
void;  TerPoi-  Say,  as  lieutenant  in  the  regiment  of  the  5ih  Native 
der,'i  I:  ^^  Cavalry  (Madras),  and  the  plaintiff  was  then  also  a  British 

Martin,  B.-—     subject,  and  a  resident  in  the  East  Indies,  holding:  and  exer- 

Pte/^B.,da-       ./     '  -  ^-    ^u    17    ^T  J-      ■     *k  •        r 

bitaote.  cismg  an  employment  m  the  East  Indies  m  the  service  of 

the  said  company,  that  is  to  say,  as  senior  captain  in  the 
said  regiment ;  and  that  one  Alexander  Grant  was  then  also 
a  British  subject,  and  resident  in  the  East  Indies,  and  hold- 
ing and  exercising  an  employment  in  the  service  of  the  said 
company  in  the  East  Indies,  that  is  to  say,  as  major  in  the 
same  regiment ;  and  that  by  a  certain  Act  of  Parliament  it 
was  enacted,  amongst  other  things  (a),  that  the  demanding 
or  receiving  any  sum  of  money,  or  other  valuable  thing,  as 
a  gift  or  present,  or  under  colour  thereof,  whether  it  be  for 
the  use  of  the  party  receiving  the  same,  or  for,  or  pretended 
to  be  for,  the  use  of  the  said  company,  or  any  other  person 
whatsoever,  by  any  British  subject  holding  or  exercising 
any  oflSce  or  employment  under  his  Majesty  or  the  said  United 
Company  in  the  East  Indies,  shall  be  deemed  and  taken 
to  be  extortion  and  a  misdemeanor  at  law,  and  shall  be 
proceeded  against  and  punished  as  such,  under  and  by 
virtue  of  that  Act ;  and  the  offender  shall  also  forfeit  to  the 

(a)  33  Geo.  3,  c.  52,  s.  62. 
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king's  majesty,  bis  heirs  and  successors,  the  whole  gift  or  1855. 
present  so  received,  or  the  full  value  thereof:  And  it  was  qramb 
thereby  further  enacted  (a),  that  the  making  or  entering 
into,  or  being  a  party  to,  any  corrupt  bargain  or  contract 
for  the  giving  up,  or  for  obtaining,  or  in  any  other  manner 
touching  or  concerning,  the  trust  and  duty  of  any  office  or 
employment  imder  the  Crown,  or  the  said  United  Company 
in  the  East  Indies,  by  any  British  subject  whomsoever  there 
resident,  shall  be  deemed  and  taken  to  be  a  misdemeanor 
at  law,  and  shall  be  proceeded  against  and  prosecuted  as 
such  by  virtue  of  that  Act.  And  the  defendant  further 
says,  that  it  was,  after  the  coming  into  operation  of  the  said 
Act  of  Parliament  and  whilst  the  said  several  enactments 
were  in  full  force  and  effect,  corruptly  and  against  the  form 
of  the  statute  in  such  case  made  and  provided,  agreed  by 
and  between  the  plaintiff  and  the  defendant  and  the  said 
A  Grant,  and  divers  other  officers  of  the  said  regiment  and 
in  the  said  service  subordinate  to  the  said  A.  Grants  being 
British  subjects  and  resident  in  the  East  Indies,  and  whilst 
they  held  and  exercised  such  employments  in  the  East 
Indies,  that  the  plaintiff  and  the  defendant  and  the  said 
other  officers  should  subscribe  and  pay  to,  and  that  the 
said  A-  Grant  should  accept  from  them,  a  certain  large 
sum  of  money,  to  wit,  as  a  gift  or  present,  to  wit,  for  his 
own  use,  to  induce  the  said  A.  Grant,  and  on  condition 
that  the  said  A  Grant  should  thereupon  give  up  and  re- 
linquish his  said  office  and  emplojrment,  and  retire  from 
the  said  regiment  and  create  a  vacancy  of  major  therein, 
which  office  was  so  held  by  him  as  aforesaid,  and  so  occa- 
sion a  step  for  promotion  in  the  same  regiment :  And  the 
defendant  says  that  the  other  said  officers,  and  that  the 
plaintiff  for  himself  and  for  and  on  behalf  of  the  defend- 
ant, and  by  way  of  loan  ft*om  the  plaintiff  to  the  defendant, 
as  hereinafter  mentioned,  subscribed  and  paid  to  the  said 

(a)  Sect.  66. 
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1865.  A.  Grauii,  chuu  uiie  said  A.  Qrant  then  accepted  fioni  them 
GBiEHB  ^  aforesaid  the  said  sum  of  money,  as  a  gift  or  present, 
upon  the  terms  and  conditions  aforesaid;  and  that  there- 
upon and  in  pursuance  of  the  said  agreement  the  said  A. 
Grant  gave  up  and  relinquished  his  said  office  and  em- 
ployment and  retired  from  the  said  regiment^  and  thereby 
created  a  vacancy  therein,  which  vacancy  thereupon,  and 
in  consequence  of  the  said  retirement^  was  filled  up  by 
the  plaintiff  who  thereupon,  and  in  colisequence  thereof, 
became  and  obtained  the  rank  of  a  major  in  the  said 
regiment^  in  the  place  of  the  said  A.  Grant  so  giving  up 
as  aforesaid,  and  a  step  was  consequently  created  in  the 
said  regiment  in  respect  of  the  subordinate  officers  in  the 
said  regiment  under  the  said  rank  of  major.  And  the  de- 
fendant further  says,  that  before  and  at  the  time  of  the 
making  of  the  said  agreement,  and  before  and  at  the  time 
when  the  plaintiff  contributed  and  paid  and  made  such 
payment  as  aforesaid  for  and  on  behalf  of  the  defendant 
and  at  the  request  of  the  defendant,  because  the  defendant 
had  not  the  means  therewith  to  subscribe  and  contribute  as 
aforesaid,  it  was  corruptly,  and  against  the  form  of  the  sta- 
tute in  such  case  made  and  provided,  agreed  by  and  between 
the  plaintiff  and  defendant,  that  the  plaintiff  should  make 
such  pajrment  and  contribution  aforesaid  for  the  defendant 
by  way  of  loan  to  the  defendant  as  aforesaid,  and  that 
the  defendant  should  execute  and  deliver  to  the  plaintiff 
the  bond  in  the  declaration  mentioned  for  the  consideration 
aforesaid,  and  as  a  security  for  the  repayment  of  such  loan 
by  the  defendant  to  plaintiff  And  the  defendant  further 
says,  that  the  bond  in  the  declaration  mentioned  was  exe- 
cuted by  the  defendant,  and  delivered  by  him  to  the  plain- 
tiff in  pursuance  of  the  premises,  and  upon  the  consider- 
ation and  conditions  aforesaid,  and  for  and  on  accoimt  and 
as  a  security  for  the  repayment  of  the  said  loan  and  pay- 
ment so  made  by  the  plaintiff  for  the  defendant  as  aforesaid, 
and  on  no  other  consideration  whatsoever ;  and  that  the  money 
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80  therein  mentioned  to  have  been  borrowed/was  and  is  the         1855. 
identical  loan  and  payment  so  made  by  the  plaintiff  for       q^mke 
the  defendant  as  aforesaid,  and  no  other.   And  the  defendant    y^^^^^^^^ 
further  says,  that  the  plaintiff,  before  and  at  the  time  of  the 
making  of  the  said  bond,  had  fiill  notice  of  and  was  privy 
to  the  premises  in  this  plea  mentioned. 

The  replication  joined  issue  on  the  plea,  and  there  was 
also  a  demurrer  to  the  plea. 

At  the  trial,  before  Platty  B.,  at  the  last  Surrey  Assizes, 
the  plaintiff's  counsel  having  proved  the  bond,  the  defend- 
ant's counsel,  in  support  of  the  plea,  put  in  the  following 
admissions  made  by  the  plaintiff: — That,  before  and  at  the 
time  of  the  making  of  the  bond  in  the  declaration  men- 
tioned, the  defendant  was  a  British  subject  resident  in  the 
East  Indies,  and  a  lieutenant  in  the  Honourable  East  India 
Company's  5th  regiment  of  Native  Cavalry  (Madras)  ;  and 
the  plaintiff  was  then  also  a  British  subject  resident  in  the 
East  Indies  and  a  senior  captain  in  the  same  regiment ;  and 
that  one  Alexander  Grant  was  then  also  a  British  subject 
resident  in  the  East  Indies  and  a  major  in  the  same  regi- 
ment :  and  that  it  was  then  agreed  between  the  plaintiff 
and  defendant  and  said  Alexander  Grant  and  divers  other  • 
officers  of  the  said  regiment  and  in  the  said  service  sub- 
ordinate to  the  said  Alexander  Grant,  being  British  subjects 
and  resident  in  the  East  Indies,  that  the  plaintiff  and 
defendant  and  the  said  other  officers,  whilst  they  held  com- 
missions as  such  officers,  should  subscribe  and  pay  to,  and 
that  the  said  Alexander  Grant  should  accept  from  them 
a  certain  sum  of  money  in  consideration  of  the  said  Alex- 
ander Grant  giving  up  and  relinquishing  his  said  position 
as  major  in  the  said  regiment,  retiring  from  the  said  regi- 
ment, and  creating  a  vacancy  of  major  therein ;  and  so 
occasioning  a  step  for'  promotion  therein ;  and  that  the  other 
officers,  and  the  plaintiff  for  himself  and  for  and  on  behalf 
of  the  defendant  and  by  way  of  loan  from  the  plaintiff  to 
the  defendant,  subscribed  and  paid  to  the  said  Alexander 
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Orant,  and  the  said  Alexander  Grant  then  accepted  from 
them  the  said  sum  of  money  upon  the  terms  and  conditions 
aforesaid,  and  the  said  Alexander  Grant  thereupon  in  pur- 
suance of  such  agreement  gave  up  and  relinquished  his 
said  position  and  retired  from  the  said  regiment,  and 
thereby  created  a  vacancy  therein,  which  vacancy,  in  con- 
sequence of  such  retirement^  was  filled  up  by  the  plaintiff, 
who  thereupon  became  and  obtained  the  rank  of  major 
in  the  place  of  the  said  Alexander  Grant  and  a  step  was 
created  therein ;  and  that  it  was  then  agreed  between  the 
plaintiff  and  the  defendant,  because  the  defendant  had  not 
the  means  wherewith  to  subscribe  and  contribute  as  afore- 
said, that  the  plaintiff  should  make  such  contribution  by 
way  of  loan  to  the  defendant^  and  that  the  defendant  should 
enter  into  the  said  bond  to  the  plaintiff  for  the  consideration 
aforesaid  and  as  the  security  for  the  repayment  of  such 
loan ;  and  such  bond  was  accordingly  made  by  the  defend- 
ant and  delivered  for  the  consideration  aforesaid  and  for 
none  other,  and  the  money  in  the  declaration  mentioned  to 
have  been  borrowed  is  the  same  money ;  and  that  of  all 
this  the  plaintiff  had  notice. 

It  was  objected  on  the  part  of  the  defendant  that  the 
transaction  was  ill^al  by  the  33  Geo.  3,  c.  52,  ss.  62,  66, 
and  49  Geo.  3,  c.  126,  s.  4.  The  learned  Judge  doubted 
whether  the  case  fell  within  those  enactments,  but  was  of 
opinion  that,  if  it  did,  there  was  not  sufficient  evidence  to  go 
to  the  jury  in  support  of  the  plea ;  and  under  his  Lordship's 
direction  a  verdict  was  found  for  the  plaintiff  for  the  amount 
claimed. 

Edwin  James,  in  the  following  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection ;  against 
which 

Bramwell  and  Honyman  shewed  cause  (May  30). — ^The 
principal  question  is  whether  the  transaction  stated  in  the 
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admissioiis  is  illegal  by  the  33  Qeo.  3,  c.  62,  ss.  62,  66  (a), 
and  49  Geo.  3,  a  126,  s.  i  (6).     The  plea  is  framed  on  the 


(a)  Ante,  pp.  146, 147. 

(6)  Section  1  recites  and  ex- 
tends the  provisions  of  the  5  &  6 
Edw.  6,  c  16,  to  all  offices  in  the 
gift  of  the  Crown,  **  and  also  to 
all  offices,  commissions,  places, 
and  employments,  belonging  to 
or  nnder  the  appointment  or 
control  of  the  United  Company 
of  Merchants  of  England  trading 
to  the  East  Indies.*' 

Section  3  declares,  that  per- 
sons baying  or  selling,  or  receiv- 
ing or  paying  money  ''for  any 
ofiee,  commisnon,  place,  or  env- 
phymerU,  specified  or  described 
in  the  said  recited  Act  or  this 
Act,**  shall  be  deemed  guilty  of 
a  misdemeanor. 

Section  4.  ''That,  from  and 
after  the  passing  of  this  Act,  if 
any  person  or  persons  shall  re- 
ceive, have,  or  take  money,  fee, 
reward,  or  profit,  directly  or  in- 
directly, or  take  any  promise, 
agreement,  covenant,  contract, 
bond,  or  assurance,  or  by  any 
way,  means,  or  device,  contract 
or  agree  to  receive  or  have  any 
money,  fee,  gratuity,  loan  of 
money,  reward  or  profit,  direct- 
ly or  indirectly,  for  any  interest, 
solicitation,  petition,  request,  re- 
commendation, or  negotiation 
whatever,  made  or  to  be  made, 
or  pretended  to  be  made,  or  un- 
der any  pretence  of  making  or 
causing  or  procuring  to  be  made, 
any  interest,  solicitation,  peti- 
tion, request,  recommendation, 
or  negotiation,  in  or  about  or  in 
anywise  touching,  concerning,  or 


relating  to  any  nomination,  ap- 
pointment, or  deputation  to  or 
resignation  of  any  such  office, 
commission,  place,  or  employ- 
ment as  aforesaid,  or  under  any 
pretence  for  using  or  having 
used  any  interest,  solicitation, 
petition,  request,  recommend- 
ation, or  negotiation,  in  or  about 
any  such  nomination,  appoint- 
ment, deputation,  or  resignation, 
or  for  the  obtaining  or  having 
obtained  the  consent  or  consents, 
or  voice  or  voices,  of  any  person 
or  persons  as  aforesaid,  to  such 
nomination,  appointment,  depu- 
tation, or  resignation ;  and  also, 
if  any  person  or  persons  shall 
give  or  pay,  or  cause  or  procure 
to  be  given  or  paid,  any  money, 
fee,  gratuity,  loan  of  money,  re- 
ward, or  profit,  or  make  or  cause 
or  procure  to  be  made  any  pro- 
mise, agreement,  covenant,  con- 
tract, bond,  or  assurance,  or  by 
any  way,  means,  or  device,  con- 
tract or  agree  or  give  or  pay, 
or  cause  or  procure  to  be  given 
or  paid,  any  money,  fee,  gra- 
tuity, loan  of  money,  reward* 
or  profit,  for  any  solicitation, 
petition,  request,  recommend- 
ation, or  negotiation  whatever, 
made  or  to  be  made,  that  shall 
in  anywise  touch,  concern,  or  re- 
late to  any  nomination,  appoint- 
ment, or  deputation  to  or  re- 
signation of  any  such  office,  com- 
mission, place,  or  employment 
as  aforesaid,  or  for  the  obtaining 
or  having  obtained,  directly  or 
indirectly,  the  consent  or  con- 
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former  Act^  which  is  clearly  inapplicable  to  this  case.  The 
49  Geo.  3,  c  126,  is  intituled  "An  Act  for  the  further  pre- 
vention of  the  sale  wnd  brokerage  of  offices."  [Pollock, 
C.  B. — The  4th  section  includes  the  resignation  of  an 
office.]  The  object  of  the  enactment  was  to  prevent  any 
undue  motive  operating  on  the  mind  of  the  patron  of  the 
office,  whether  arising  from  a  gift  to  himself  or  to  any  per- 
son having  an  influence  over  hiuL  The  prohibition  only 
extends  to  a  bargain  for  resignation  between  the  donor  or 
patron  of  the  office  and  the  holder  of  it^  and  not  to  a  bar- 
gain between  the  holder  of  the  office  and  a  third  party. 
[Alder 8on,  B. — If  that  were  so,  it  would  have  been  unneces- 
sary to  make  any  exception  as  to  the  sale  of  commissions  in 
the  army :  the  7th  section  provides  that  they  may  be  sold  sub 
modo,  that  is,  at  the  regulation  price.]  That  section  may 
have  been  inserted  ex  majore  cautela.  [Martin,  B. — The 
24  Qeo.  3,  c.  25,  s.  42,  also  shews  that  this  transaction  is 
illegal.]  Assuming  that  the  statute  applies  to  a  bargain 
for  resignation  between  the  holder  of  the  office  and  a  third 
person,  this  is  not  a  transaction  within  it.  Though  the 
plaintiff  left  the  regiment,  he  nevertheless  retained  his  com- 
mission as  major.  There  was  therefore  no  resignation  of 
his  office  within  the  meaning  of  the  Act — ^They  also  aigued 


sentSy  or  voice  or  voices,  of  any 
person  or  persons  as  afoi'esaid, 
to  any  sach  nomination,  appoint- 
ment) deputation,  or  resignation; 
and  also,  if  any  person  or  per- 
sons shall,  for  or  in  expectation 
of  gain,  fee,  gratuity,  loan  of 
money,  reward,  or  profit,  solicit^ 
recommend,  or  negotiate,  in  any 
manner,  for  any  person  or  per- 
sons, in  any  matter  that  shall  in 
anywise  touch,  concern,  or  relate 
to  any  such  nomination,  appoint- 
ment, deputation,  or  resignation 


aforesaid,  or  for  the  obtain- 
ing, directly  or  indirectly,  the 
consent  or  consents,  or  voice  or 
voices,  of  any  person  or  persons 
to  any  such  nomination,  ap- 
pointment)  or  deputation,  or  re- 
signation aforesaid,  then,  and 
in  every  such  case,  every  such 
person,  and  also  every  person 
who  shall  wilfully  and  know- 
ingly aid,  abet,  or  assist  such 
person  therein,  shall  be  deemed 
and  adjudged  guilty  of  a  mis- 
demeanor.'* 
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that  the  admissions  did  not  prove  the  plea^  citing  Regina        1865. 
V.  Charretie  (a).  Obibhb 


Edwin  Jamea  and  LtLsh  appeared  to  support  the  rule» 

but  were  not  called  upon. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — This  was  a  motion  for  a 
new  trial  on  the  ground  of  misdirectioa  The  action  was 
on  a  bond  conditioned  for  payment  of  a  sum  of  money ;  and 
the  foimdation  of  the  transaction  was  this : — The  plaintiff 
and  defendant  were  officers  in  a  regiment  in  the  East  India 
Company's  service,  and  the  major  in  the  same  regiment 
agreed  with  the  plaintiff  and  the  defendant  and  the  other 
junior  officers  to  relinquish  his  position  in  the  regiment  as 
major,  by  which  every  one  of  his  junior  officers  would 
acquire  a  step  in  the  regiment ;  and  in  consideration  of  his 
80  doing  they  agreed  to  give  him  a  certain  sum  of  money ; 
and  the  amount  which  was  to  be  paid  by  the  defendant  was 
lent  to  him  by  the  plaintiff  on  the  security  of  the  bond  in 
question.  The  defendant  pleaded  that  the  transaction  was 
illegal  At  the  trial,  certain  adopiissions  were  put  in  on 
behalf  of  the  defendant  The  learned  Judge  thought  that 
the  admissions  did  not  prove  the  plea,  and  he  entertained 
some  doubt  whether,  if  they  did,  the  plea  afforded  an 
answer  to  the  action.  There  was  a  demurrer  to  the  plea 
as  well  as  a  traverse ;  and  the  learned  Judge,  did  not 
reserve  any  point  of  law,  perhaps,  because  he  thought  the 
question  open  on  the  demurrer.  This  Court  having  granted 
a  rule  nisi  for  a  new  trial,  and  the  demurrer  having  been 
set  down  for  argument,  it  was  agreed  that  both  should  be 
heard  together ;  and  on  the  argument^  the  Court  having 
entertained  an  opinion  adverse  to  the  plaintiff,  intimated  to 
the  defendant's  counsel  that  they  would  hear  them  if  neces- 

(a)  13  Q.  B.  447. 


V, 

Wrouobton. 
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sary,  The  plea  professed  to  be  founded  on  the  33  Geo.  3, 
c.  62,  ss.  62,  66  (the  East  India  Company's  Act),  and  it  did 
Wbouohtok.  ^^*  mention  the  49  Geo.  3,  c.  126,  by  which  the  sale  of  all 
offices  is  prohibited,  with  certain  exceptions ;  and  by  which 
also  the  resignation  of  an  office  for  a  pecuniary  consider- 
ation is  rendered  illegal  and  a  misdemeanor.  We  have 
considered  the  case,  and  are  all  of  opinion  that  the  trans- 
action as  stated  in  the  plea  is  illegal,  and  that  therefore  the 
plea  is  an  answer  to  the  action.  There  must  however  be  a 
new  trial,  for  the  purpose  of  enabling  the  defendant  to  take 
the  opinion  of  a  jury,  as  to  whether  or  no  the  plea  was 
proved ;  but  upon  the  demurrer,  our  judgment  is  for  the 
defendant 

It  appears  to  me  that  this  transaction  is  neither  more 
nor  less  than  the  giving  to  a  person,  holding  a  situation  in 
the  East  India  Company's  service,  a  consideration  to  resign 
his  position  or  office  in  that  service.  The  major  of  a  regi- 
ment is  in  a  different  position  from  a  major  in  the  army 
unattached.  A  majority  in  a  regiment  is  a  place  or  position 
in  the  regiment.  It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  giving  up  his  position  as  major  in  the 
regiment  did  not  alter  his  position  at  all :  I  cannot  accede 
to  that.  There  is  regimental  rank,  and  rank  in  the  army. 
A  person  may  be  a  captain  tmattached  ;  he  may  also  be  a 
captain  attached  to  a  particular  regiment;  and  he  may  give 
up  the  one  without  abandoidng  the  other.  In  the  present 
case,  the  plaintiff  imdertook  to  give  up  his  majority  in  the 
regiment  in  consideration  of  a  sum  of  money  promised  to 
him  for  that  purpose ;  and  in  my  opinion  such  a  transaction 
is  illegal.  It  is  a  resignation  within  the  4th  section  of  the 
49  Geo.  3,  c.  126,  which  pronounces  not  only  the  sale,  but 
also  the  resignation,  and  the  procuring  the  resigTiation,  of 
any  office  for  money  to  be  illegal  Mr.  BramweU  con- 
tended that  we  ought  to  put  a  construction  on  the  Act  of 
Parliament  merely  to  this  extent — that  if  the  resignation 
was  procured  by  the  person  who  had  power  to  appoint  the 
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successor,  it  would  be  ill^al ;  but  if  procured  by  anybody        1856. 
else,  it  would  be  perfectly  legal     I  cannot  adopt  that  view        Qramb 
of  the  subject     It  appears  to  me  that  it  would  be  taking  a    ^rouohto». 
veiy  narrow  and  imperfect  view  of  the  mischief  to  be  sup- 
pressed by  the  Act  of  Parliament,  if  we  were  to  hold  that 
the  procurement  of  the  resignation  by  the  person  who  has 
the  patronage  of  the  office  would  alone  be  illegal,  and 
that    if   procured    by   any  other    person, — ^for    instance, 
Ihe   intended  successor, — it  would  be  free  from   blame. 
The  mischief  is  two-fold.     If  a  person  is  to  be  remtmer- 
ated  for  an  office  so  that  he  can  afford  to  buy  out  the 
holder  and  create  a  vacancy,  (which  possibly  even  by  merit 
he  may  be  entitled  to  fill,)  he  is  paid  more  than  is  neces- 
sary for  the  public  service,  and  all  that  he  takes  beyond 
that,  and  by  which  he  is  enabled  to  remunerate  the  person 
who  retires  from  the  service,  is  really  taken  from  the  pubHc 
without  adequate  consideration.     So  also  with  respect  to 
the  person  retiring  :  the  East  India  Company  pay  to  this 
major,  when  he  retires,  a  certain  pension  or  allowance  in 
proportion  to  his  pay.     If  he  would  not  receive  it  except 
for  the  premium  offered  to  him  to  induce  him  to  resign,  the 
consequence  would  be  that  he  would  remain  in  the  service 
of  the  company ;  but  if  some  one  gives  him  a  sum  of  money 
to  retire,  then  he  resigns,  not  because  there  is  a  proper 
reason  for  his  retirement,  but  for  the  pecuniary  consider- 
ation.    Now  there  are  two  cases  to  be  found  in  the  books, 
not  indeed  directly  in  point,  but  which  I  think  it  right  to 
advert  to  as  shewing  that  the  principle  is  not  new.    In  the 
case  of  Parsons  v.  Thompson  (a),  which  was  decided  before 
the  33  Geo.  3,  c.  62,  passed,  the  plaintiff  held  the  office  of 
master  joiner  in  a  dockyard,  and  he  made  an  agreement 
with  the  defendant  that  he  would  procure  himself  to  be 
superannuated.     I  take  it  for  granted  that  he  was  entitled 
by  length  of  service  to  be  superannuated  if  he  appUed  for  it ; 
but  no  doubt  the  superannuation  would  not  have  been  so 

(a)  1  H.  Black.  322. 


166  EXCHEQUER  REPOBTa 

1855.  beneficial  to  him  in  point  of  money  as  if  he  remained  in 
O&BME  ^^  office ;  he  therefore  made  an  agreement  with  the  de- 
WBouaHTOM  ^^^^^'^^  *^**  ^  ^®  procured  himself  to  be  superanniiated 
and  the  defendant  succeeded  him,  that  then  the  defendant 
would  allow  him  his  extra  pay  from  the  yard  books,  ex- 
clusive of  the  superannuation  money,  during  his  lifa  It 
was  contended  that  the  agreement  was  illegal,  and  the 
Court  were  of  that  opinion.  Lord  Lcyughborcyugh,  who 
delivered  the  judgment,  says,  "  Every  action  on  promises 
must  rest  on  a  fair  and  valuable  consideration,  which  it  is 
for  the  plaintiff  to  make  out  What  is  the  consideration 
stated  here  ?  That  the  plaintiff  represented  himself  as  unfit 
for  future  service,  and  entitled  to  a  pension  for  the  past. 
This  he  did  at  the  request  of  the  defendant,  on  the  promise 
from  him  of  a  certain  allowanoa  Now  the  representation 
was  either  true  or  false.  If  true,  there  was  no  ground  for 
any  bargain  with  the  defendant :  the  plaintiff  did  nothing 
for  the  defendant ;  all  he  did  was  for  his  own  ease  and  ad- 
vantage. If  feilse,  the  public  is  deceived,  the  pension  mis- 
applied, and  the  service  injured.''  Then  in  the  judgment 
several  authorities  are  cited  in  support  of  the  view  taken 
by  the  Court  That  case  certainly  went  beyond  the  pre- 
sent ;  there  the  plaintiff  was  not  entitled  to  be  superannuated 
without  an  application  for  that  purpose ;  and  I  think  that 
an  application  to  be  superannuated  ought  to  be  founded 
solely  on  the  title  of  the  party  to  have  the  relief  which  he 
asks  for.  In  the  present  case  the  plaintiff  was,  I  believe, 
entitled  to  retire  with  a  certain  portion  of  his  pay.  Then 
this  agreement  gave  him  a  motive  to  retire,  which  he  would 
not  otherwise  have  had.  There  is  also  a  case  of  Hopkins 
V.  Prescott  (a),  where,  by  an  agreement,  after  reciting  that 
the  plaintiff  had  carried  on  the  business  of  a  law-stationer 
at  Q.,  and  also  had  been  subdistributor  of  stamps,  collector 
of  assessed  taxes,  &c.  there,  and  that  he  had  agreed  with 
« 

(a)  4  C.  B.  578. 


TRINITY  TERM,  18  VICT.  167 

the  defendant  for  the  sale  of  the  said  business,  and  of  all  his 
good-will  and  interest  therein  to  him  for  the  sum  of  3002., 
the  plaintiff  in  consideration  of  the  said  sum  of  3002.,  ^aouoHTON. 
agreed  to  sell,  and  the  defendant  agreed  to  purchase,  the 
said  business  of  a  law-stationer  at  Q. ;  and  it  was  further 
agreed  that  the  plainti£f  should  not,  at  any  time  after  the 
Ist  of  March  then  nexty  carry  on  the  business  of  a  law- 
stationer  at  O.  or  within  ten  miles  thereof,  or  collect  any  of 
the  assessed  taxes,  &c.,  but  would  use  his  utmost  endeavours 
to  introduce  the  defendant  to  the  said  business  and  offices ; 
and  that  agreement  was  held  to  be  illegal  and  void  within 
the  5  &  6  Edw.  6,  a  16,  and  49  Geo.  3,  c.  126.  I  mention 
this  case  chiefly  for  the  purpose  of  stating  that  Mr.  Justice 
CoUTnan,  in  concurring  with  the  rest  of  the  Court,  that  the 
agreement  was  ill^^al,  says,  "  If  this  contract  were  not  made 
void  by  statute,  I  still  think  it  would  be  void  at  common 
law,  upon  the  principle  laid  down  by  Lord  Thurlow  on 
granting  aperpetual  injimction :  Hanington  v.  Du  Ohatd  (a), 
viz.  that  contracts  for  the  sale  of  offices  of  this  sort  are  con- 
trary to  public  policy."  The  judgment  of  the  Court  upon 
the  demurrer  will  be  for  the  defendant ;  and  the  rule  will 
be  absolute  for  a  new  trial 

Aldebson,  B. — I  am  of  the  same  opinion. 

Piatt,  B. — It  appeared  to  me  at  the  trial  that  there  was 
no  evidence  for  the  jury  in  support  of  the  plea;  but  as 
the  other  members  of  the  Court  entertain  a  different 
opinion  and  no  point  was  reserved,  the  rule  must  be  absolute 
for  a  new  trial.  With  regard  to  the  plea  itself  another 
question  arises.  If  the  plea  had  been  proved  in  its  terms, 
I  am  inclined  to  think  that  it  would  be  a  good  answer 
to  the  action.  I  am  not,  however,  very  firmly  of  that 
opinion;  because  it  must  be  recollected  that  the  particular 

(a)  I  Bro.  C.  C.  124;  and  see  12  Rich.  2,  a  2. 
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1855.  office  or  position  bargained  for  was  not  in  the  appointment 
GRiBXH  of  the  East  India  Company.  That  has  been  the  doubt 
Wbouohtoh.  ^^^^^  I  J^^ve  entertained  throughout,  but  still  I  express 
that  doubt  cautiously,  because  I  may  be  wrong.  The  49 
Gieo.  3,  c.  1 26,  applies  to  all  "  offices,  commissions,  places^ 
and  employments  belonging  to  or  under  the  appointment 
or  control  of  the  United  Company  of  Merchants  of  England 
trading  to  the  East  Indiea^'  Now  the  position  of  major» 
captain,  or  any  other  officer  above  the  first  step,  that  of  a 
cadet,  goes  by  rotation,  not  by  appointment  The  Act  of 
Parliament  seems  to  me  to  be  directed  principally  to  those 
cases  where  the  East  India  Company  has  the  power  of 
appointment ;  and  though  the  word  "  control "  is  used  as 
well  as  "  appointment,'^  I  think  that  word  does  not  apply 
here.  This  I  merely  express  as  a  doubt  upon  the  subject ; 
and  as  the  other  members  of  the  Court  are  of  opinion  that 
the  case  falls  within  the  Act  of  Parliament,  I  agree  that  the 
judgment  on  the  demurrer  must  be  for  the  defendant. 

Martin,  B. — I  am  also  of  opinion  that  this  is  a  good 
plea.  The  declaration  is  on  a  bond  conditioned  for  pay- 
ment of  a  sum  of  money ;  and  the  plea  states  that  the 
circumstances  imder  which  the  bond  was  made  were  these : 
— (His  Lordship  stated  the  plea.) — I  apprehend  that  there 
is  no  clearer  proposition  in  law  than  this,  that  if  a  pay- 
ment of  money  be  illegal  by  the  terms  of  an  Act  of  Par- 
liament, a  bond  or  any  other  security  for  the  payment  is 
illegal  also.  The  question  therefore  arises  whether  or  no 
this  was  an  illegal  transaction.  The  plea  is  framed  on  the 
33  Geo.  3,  c.  52,  the  East  India  Company's  Act;  and  it  is 
perfectly  clear  that  the  sections  set  out  in  the  plea  do  not 
support  it  But  it  was  said,  and  with  truth,  however  incon- 
venient it  may  be,  that  if  a  transaction  such  as  that  con- 
tained in  this  plea  is  illegal  by  virtue  of  any  other  Act  of 
Parliament,  the  defendant  is  entitled  to  rely  on  it ;  and 
consequently  two  other  Acts  have  been  cited  for  the  pur- 


V. 

Wbodohton. 
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pose  of  ahewmg  that  this  transaction  is  illegal;  the  24  1855. 
Geo.  3,  c.  25,  and  49  Geo.  3,  c.  126.  The  24  Geo.  3,  c.  26,  ^S^^ 
is  one  of  the  East  India  Company's  Acts,  and  by  the 
42nd  section  it  is  enacted, ''  That  from  and  after  the  com- 
mencement of  this  Actk  all  promotions  and  advancement  of 
the  officers  and  servants  of  the  said  United  Company  in 
India,  as  well  civil  as  military,  in  their  respective  lines  or 
professions,  imder  the  degrees  of  the  respective  council- 
lors and  commanders-in-chief,  shall  be  made  according  to 
the  seniority  of  appointment  in  a  regular  successive  pro- 
gression, unless  any  of  the  said  governments  and  presiden- 
cies shall,  on  any  very  urgent  occasion,^  by  a  vote  in 
council,  see^cause  to  deviate  from  the  said  general  rule 
hereby  directed  to  be  observed"  Therefore,  whether  it  be 
good  or  bad  policy,  it  is  clear  that  according  to  the  law, 
the  East  India  Company  are  bound  to  promote  persons  in 
their  service  according  to  seniority  ;  and  perhaps,  if  the 
provisions  of  that  Act  alone  were  to  be  considered,  it  might 
have  turned  out  that  this  was  an  illegal  transaction  under 
that  Act  But  it  seems  to  me,  that  under  the  terms  of  the 
other  Act  there  can  be  no  doubt  at  all.  The  49  Geo.  3,  c.  126, 
begins  by  reciting  the  5  &  6  Edw.  6,  c.  16,  which  appears 
to  be  directed  against  the  sale  of  all  offices.  That  however 
was  found  not  to  be  so,  and  the  49  Geo.  3,  c.  126,  extended 
the  5  &  6  Edw.  6,  c.  16,  to  aU  commissions,  civil,  naval,  and 
military,  in  the  gift  of  the  Crown  ;  and  also  to  "  all  offices, 
commissions,  places,  and  employments  belonging  to  or  under 
the  appointment  or  control  of  the  *  United  Company  of 
Merchants  of  England  trading  to  the  East  Indies.'  Now 
the  first  question  is,  whether  or  no  this  is  a  commission 
with  an  appointment  made  by  the  East  India  Company. 
That  is  a  matter  on  which  there  is  no  doubt,  for  the 
appointment  is  under  the  seal  of  the  East  India  Company 
and  signed  by  the  commander-in-chief  and  three  of  the 
conmussioners  in  council     It  is  said  that  the  statute  does 
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not  apply  to  the  sale  of  a  commission  of  this  kind ;  but 

the  statute  says  that  it  shall  extend  to  all  commissions,  and 

„     ^'  there  is  an  exception  as  to  the  sale  of  those  in  the  Queen  s 

Wboughtoit.  *^     ^  ^  ^ 

army  at  the  regulation  prices ;  and,  by  section  8,  any  person 
paying  more  than  those  prices  is  liable  to  a  penalty  of 
5002.  Therefore,  there  can  be  no  doubt  that  this  statute 
does  extend  to  commissions  in  the  army,  and  there  is  no 
exception  with  respect  to  the  Indian  army.  It  is  unfor- 
tunate for  the  plaintiff,  as  it  has  been  said,  that  this  is 
a  common  and  usual  transaction ;  and  certainly  a  person 
who  has  entered  into  a  contract  of  this  kind  and  obtained  a 
benefit  by  it,  comes  with  a  bad  grace  to  resist  it  It  is  im- 
portant that  the  attention  of  all  persons  should  be  called 
to  this  Act  of  Parliament,  for  it  is  clear  that  where  there 
is  any  tra£Sc  with  respect  to  almost  any  office  whatever,  the 
transaction  is  not  merely  void,  but  in  a  great  majority  of 
cases,  the  persons  so  trafficking  are  guilty  of  a  misde- 
meanor. Some  benefit  may  arise  firom  its  being  known 
that  such  an  Act  exista  For  these  reasons  I  am  of  opinion 
that  the  plea  is  good  With  respect  to  the  other  point,  I 
agree  that  there  ought  to  be  a  new  triaL 

Rule  absolute  for  a  new  trial — Judgment 
for  the  defendant  on  the  demurrer. 
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Forbes  and  Others  v.  SiOTH.  May  28. 


Dj 


DECLARATION  by  indorsees  against  maker  of  six  pro-  A  replication, 

under  jh^ 4 
misBoiy  note&  Ann.  a  16,  8. 

Plea: — ^That  the  supposed  causes  of  action  in  the  de-  ofth«  statute 
daration  mentioned  did  not^  nor  did  any  or  either  of  them,  of  Limitations, 

need  not  allege 

accrue  to  the  plaintiffs  at  any  time  within  six  years  next  that  the  de- 
before  the  commencement  of  this  suit  xvtumed  to 

Replication: — ^That  at  the  time  when  the  said  causes  of  ^^"3ii7' 
action  did  accrue  the  defendant  was  in  parts  beyond  the  action  was 
seas;  and  not  in  the  United  Kingdom  of  Qreat  Britain  and  within  nx 
Ireland,  or  in  the  Islands  of  Man,  Jersey,  Guernsey,  Alder-  JJJunL    ' 
ney,  and  Sark,  or  either  of  them,  or  any  island  adjacent  to 
any  or  either  of  them;  and  that  the  defendant  did  not,  at 
any  time  between  the  time  when  the  said  causes  of  action 
accrued  and  six  years  before  the  commencement  of  this 
suity  ever  come  or  return  into  the  said  United  Kingdom,  or 
any  or  either  of  the  said  islands;  and  that  the  defendant 
continued  in  such  parts  beyond  the  seas  until  within  six 
years  before  the  commencement  of  this  suit 

Demurrer  and  joinder  therein. 

Qucmi  in  support  of  the  demurrer. — ^The  replication  is 
bad  for  not  allying  that  the  defendant  has  returned  to  this 
kingdom,  and  that  the  action  was  commenced  within  six 
years  after  his  return.  By  the  21  Jac  1,  a  16,  s.  8,  ac- 
tions of  debt  must  be  brought  within  six  years  next  after 
the  cause  of  action  accrued.  By  section  7,  where  any  per- 
son is  imder  disability  or  beyond  the  seas,  he  may  bring  his 
action  within  six  years  next  after  the  removal  of  the  disa- 
bility or  return  from  beyond  seas.  That  enactment  pro- 
yided  for  plaintiflH  only ;  therefore,  before  the  4  Ann.  a  16, 
a  defendant  might  avail  himself  of  the  limitation  whether 

VOL.  XL  H  EXCH. 
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1850.  abroad  or  not;  and  in  order  to  prevent  its  operation  it  was 
necessary  for  the  plaintiff  to  issue  a  writ  and  enter  it  with 
continuances  on  the  roll,  or  proceed  to  outlawry.  That  state 
of  things  continued  until  the  4  Ann.  a  16,  the  ISiih  section  of 
which  provides,  that  if  any  person  or  persons  against  whom 
there  shall  be  certain  causes  of  action  shall  be,  at  the  time 
the  cause  of  action  accrued,  beyond  the  seas,  "that  then 
such  person  or  persons^  who  is  or  shall  be  entitled  to  any 
such  suit  or  action,  shall  be  at  liberty  to  bring  the  said  ao» 
tions  against  such  person  and  persons  after  their  return 
from  beyond  the  seas,  so  as  they  take  the  same  after  their 
return  from  beyond  the  seacf,  within  such  times  as  are  re- 
spectively limited  for  the  bringing  of  the  said  actions  before 
by  this  Act>  and  by  the  said  other  Act  made  in  the  21  Jaa  1." 
That  enactment  makes  the  return  of  the  defendant  and  the 
commencement  of  the  action  within  siz  years  afiierwards 
conditions  precedent  to  the  right  to  maintain  it.  Those 
fSsusts  ought  therefore  to  have  been  alleged  in  the  replicar 
tion.  The  precedents  contain  averments  to  that  effect: 
Chit  Plead  voL  3,  p.  442,7thed  [Alderaan,  R— The  statute 
does  not  say  that  the  plaintiff  shall  not  bring  his  action  be- 
fore the  defendant's  return,  but  only  that  he  must  bring  it 
within  six  years  after  the  defendant's  return.  PoUock,  C.  B. 
The  replication  says  that  when  the  cause  of  action  accrued 
the  defendant  was  abroad,  and  he  continued  there  until 
within  six  years  before  the  commencement  of  the  suit:  that 
is  an  imperfect  mode  of  saying  that  he  returned  within  six 
years  before  action  brought] 

Willea,  contriL — ^The  rule  is,  that  when  once  the  statute 
begins  to  run  nothing  can  arrest  its  course;  but  according  to 
the  argument  on  the  other  side,  the  plaintiff  has  first  a 
period  of  six  years  within  which  he  may  bring  his  action; 
then  there  is  a  further  period  of  six  years  which  is  to  begin 
at  a  future  time>  namely,  when  the  defendant  returns  from 
abroad ;  but  between  the  first  and  second  there  is  an  inter- 
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mediate  period,  during  which  he  can  maintain  no  action.  1855. 
The  4  Ann,  a  16,  is  in  pari  materia  with  21  Jac.  1,  c  16, 
which  contains  a  similar  exception  as  to  plaintifib  imder 
disability  or  beyond  the  seas,  and  enables  them  to  bring 
their  actions  within  the  time  limited  after  the  removal  of 
the  disability  or  return  from  beyond  the  seas:  sect.  7.  In 
the  construction  of  that  statute  it  has  been  held,  that  where 
a  person  died  abroad  to  whom  a  right  of  action  had  accrued 
during  his  residence  there,  and  he  never  returned  to  this 
country  after  the  accrual  thereof,  his  executors  might  sue 
for  it^  although  more  than  six  years  had  elapsed  since  it  ao* 
crued :  Townsend  v.  Deaaon  (a).  A  similar  construction 
should  be  put  on  the  exception,  as  to  defendants  abroad,  in 
the  4  Ann.  a  16,  s.  19.  Statutes  of  Limitation  were  intoid- 
ed  to  fix  the  time  after  which  a  party  should  not  sue.  The 
authorities  are  collected  in  Robinson's  Practice  in  England 
and  the  United  States,  p.  618. 

Quain  in  reply. — ^The  4  Ann,  c.  16,  gave  to  plaintiffs  a 
new  right,  su^ect  to  certain  conditions.  [PoUodc,  C.  B. 
Suppose  the  case  of  an  infant  who  has  a  cause  of  action,  is 
he  obliged  to  wait  until  he  is  of  age  before  he  can  bring  his 
action  ?]  The  case  of  Tovmsend  v.  Deacon  (a)  is  in  the 
defi^dant's  favour,  for  an  executor  represents  his  testator, 
and  therefore  when  the  executor  is  in  England,  it  is  the 
same  as  if  the  testator  had  returned. 

Pollock,  C.  B. — We  ought  to  put  the  same  construction 
on  the  4  Ann,  a  16,  a  19,  as  has  been  put  on  the  21  Jac  1, 
a  16,  a  7 ;  and  the  case  of  Townaend  v.  Deacon  certainly 
justifies  a  departure  from  the  strict  language  of  the  statute, 
because  if  an  action  may  be  brought  by  the  personal  repre^ 
sentative  of  a  person  who  has  never  returned  firom  abroad, 
it  follows  in  this  case,  that  although  the  defendant  has 

(a)  3  Exch.  708. 
M  2 
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1855.  never  returned  he  is  liable  to  be  sued,  yet  that  is  incon- 
sistent with  the  notion  that  the  4  Ann.  c.  16.  &  1 9,  gives  a 
new  cause  of  action  on  the  defendant's  return.  No  doubt 
thea  rgument  of  Mr.  Quain  is,  as  to  the  letter,  perfectly  cor- 
rect ;  and  if  the  statute  is  to  be  construed  without  reference  to 
the  subject  matter  or  other  statutes  and  deciBions.  and  with- 
out  regard  to  the  construction  which  should  be  given  to  it  in 
order  to  make  it  consistent  with  law  and  common  sense,  his 
argument  ought  to  prevail  If  the  mere  language  is  to  be 
taken  without  reference  to  its  meaning  and  general  inten- 
tion, it  would  certainly  seem  as  if  the  being  at  liberty  to 
bring  an  action  after  the  defendarU^s  return  was  inconsis- 
tent with  the  power  to  bring  it  before  his  retura  But  that 
is  not  the  mode  of  ascertaining  the  meaning  of  the  l^isla- 
ture,  for  Tovmaend  v.  Deacon  proves  that  a  plaintiff's  exe- 
cutor may  sue  in  this  country  though  the  plaintiff  never 
returned ;  and  it  follows  by  necessary  analogy,  that,  though 
this  defendant  had  never  returned,  yet  if  any  one  had  proved 
his  will  the  plaintiff  might  have  sued  that  personal  repre- 
sentative ;  and  it  would  be  very  strange  if  a  personal 
representative  might  sue  and  be  sued,  and  yet  the  party 
himselfcould  not  In  the  case,  which  I  suggested,  of  an 
infant,  can  it  be  said,  that,  if  his  guardian  does  not  sue,  the 
infant  must  wait  until  he  is  of  age?  The  construction  of  the 
statute  which  I  adopt  is  this : — ^the  plaintiff  shall  have,  for 
the  purpose  of  suit^  any  time  not  exceeding  six  years  from 
the  return  of  the  defendant  to  this  country ;  but  if  he 
choses  to  sue  the  defendant  before  his  return,  he  may  take 
that  course.  Besides,  as  I  observed  .during  the  argument, 
I  think  that  the  allegation  in  the  replication  is  an  imper- 
fect mode  of  saying  that  the  defendant  has  returned,  and 
which  would  formerly  have  been  bad  on  special  demurrer. 
Our  judgment  must  therefore  be  for  the  plaintiff 

Alderson,  B. — According  to  the  true  construction  of  the 
statute,  the  one  party  is  not  barred  of  his  action  unless  the 
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other  party  has  returned  and  six  years  have  elapsed  since  1855. 
his  return.  Then,  here  the  plaintiff  is  nor  barred,  either 
because  the  defendant  has  not  returned  or  because  six  years 
have  not  elapsed  since  his  return, — ^which  it  is  does  not  ap-  . 
pear  by  the  record,  but  that  is  immaterial.  If  the  word 
''within''  be  read  as  ''not  longer  than/'  which  I  think  it 
ought  to  be,  all  difficulty  is  removed. 

Platt,  B. — The  replication  is  finamed  in  a  different  way 
from  the  precedents  in  order  to  meet  the  very  case  of  a 
defendant  who  has  not  returned  (a).  In  construing  these 
statutes,  we  must  see  what  is  the  limit  within  which  an  ac- 
tion may  be  brought  If  the  plaintiff  is  abroad  when  the 
cause  of  action  accrued,  he  has  six  years  from  his  return,- 
though  that  may  not  be  for  ten  or  twenty  years ;  but  he 
is  not  prevented  from  bringing  his  action  before  his  return. 
So  if  the  defendant  is  abroad,  the  limitation  does  not  begin 
to  run  until  six  years  after  his  return,  but  the  plaintiff  is 
not  obliged  to  wait  until  his  return. 

Judgment  for  the  plaintiff 
(a)  See  Forbes  v.  Smith,  10  Exch.  717. 
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May  23,  25. '  FoBBES  and  Others  v:  Marshall. 

The  direoton  J-  HE  fiist  coiuit  of  the  declaration  stated,  that  the  de- 
Unk^iMued^  fendanlj  on  &c.  at  Calcutta,  in  the  East  Indies,  made  his 
instrumente  in  promissory  note  in  writing,  and  thereby  promised,  sixty  days 
form:—  after  sight,  to  wit,  at  the  Union  Bank  of  Calcutta,  of  tibat 

Foit  BiiL^At  1^  fi^  (second  and  third  of  the  same  tenor  and  date  not 
Se^rsl^rtof  paid),  to  pay  to  the  order  of  certain  persons  therein  named 
this  our  first     and  described  as  Messrs.  Cockerell,  Larpent,  &  Co.,  the  sum  of 

Dill  of  ex-  * 

change  (se-  10,000  Company  s  rupees ;  and  the  said  Cockerell,  Larpent,  & 
of  th^me  ^-  ^y  ^^^  name  then  indorsed  the  said  note  to  the  plain- 
iTot'^'aidf  m*  *^*^'  ^^  *®  defendant  then  had  sight  of  the  said  note,  to 
promise  to       ^t^  at  the  Said  Union  Bank  of  Calcutta,  and  sixty  days 

TMiy.  OD  ftO" 

count  of  the  after  sight  thereof,  and  the  time  for  pajrment  thereof,  elapsed 

SS^u^n  ""^  ^fore  this  suit— Averment :  that  the  sum  of  10,000  com- 

^^  to^  pany's  rupees  was  at  the  time  the  note  fell  due,  and  ever 

order  of  C.  L.  since,  of  the  value  of  lOOOi.  of  English  money. — ^There  were 

ft  Co.y  the  81U&    /»  1  •     •! 

of  company's     nve  Other  counts  on  smnlar  notea 

SS^dL^"  Plear— That  the  defendant  did  not  make  the  notes. 

v*lue jreceir-        At  the  trial,  before  PoUock,  C.B.,  at  the  London  Sittings 

ed,     (Signed), 

J.  R.,  w.  a.,  after  last  Michaelmas  Term,  it  appeared  that  the  action  was 

By\he?deed  brought  by  the  plainti£G3  as  indorsees  of  six  of  the  following 

^s^tlement,  instruments,  which  were  signed  by  two  directors  of,  and 

of  the  com-  issued  by,  the  Union  Bank  of  Calcutta: 

pany  was  to 

consist  in  issuing  promissory  notes,  payable  to  bearer  on  demand,  for  any  torn  not  less  than 
eight  company's  rupees,  and  not  exceeding  one  thousand,  and  bills  of  exchange  payable,  at 
such  time  after  date  or  sight  as  the  directors  should  fix,  to  parties  who  should  require  the 
same  and  deposit  the  amount  of  such  bills  in  the  bcmk,  and  in  all  other  branches  of  busi- 
ness usually  transacted  by  bankers  in  Calcutta.  It  was  also  provided,  that  no  promissory 
notes  or  bills  of  exchange  should  be  issued  otherwise  than  of  the  description  and  in  the 
manner  above  mentioned.  In  an  action  by  an  indorsee  of  the  above  instrument  against  a 
shareholder  in  the  bank : — Udd^  first,  that  the  directors  had  power  to  bind  the  shareholders 
by  issuing  instruments  of  that  description;  secondly,  that  they  were  in  a  form  which  bound 
the  shareholders;  thirdly,  that  they  were  substantially  made  in  tiie  name  of  the  partner- 
ship  firm. 

SemhUt  that  such  instruments  may  be4ec]ared  on,  either  as  promisaozy  notes  or  bills  of 
exchange. 
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«  XTnioxi  Bank  Pcet  BilL    .  1856. 

"No.  446.  ^^  ^Calf^  l8t  Jidy,  1847. 


Oo.'8  B^^  1(|| 
"At  sixty  days  after  si^t  ccthis  ofr  jGist  Bill  of  Ex- 
change (second  and  third  ^  tfa|  8|i|[ie\ienor  and  date  noi 
paid),  We  promifle  to  pay  o|i  ayb^unt  ^^the  ProprietorB  of 
the  Union  Bank  of  Calcut^  to^^e  Ord^  of  Messrs.  Ciock- 
eiell,  Larpent,  &  Co.,  the  siun"^  Con^^/s  Bupees  Ten 
thousand:  Yalne  raoeived.^    (^  ^ 

« H.  W.  Aheott,  i.  "J.  BemOTe,       1  _,. 

"Secretaiy.  ^    « W. P.  Qbant,  P"^"" 

"  (Indoraed) 
"Pay  to  Messre.  Forbes,  Forbes,  &  Co. 

"  CodLexell,  Larpent,  A  Co." 

The  defendant  became  a  diareholder  in  the  Union  Bank 
o£  Calcutta,  in  July,  1844,  and  so  continued  until  January, 
1848,  when  the  bank  failed.  During  that  period  and  prior 
thereto,  the  bank  had  issued  instruments  in  the  above  form 
to  a  large  amount,  as  part  of  their  ordinary  business.  It 
was  also  proved  that  the  Bank  of  England  ever  since  the 
year  1788  had  issued  similar  instruments,  and  that  the 
Bank  of  Bengal  for  many  years  past  had  done  so.  The  de- 
fendant had  executed  the  deed  of  settlement  of  the  Union 
Bank  of  Calcutta^  which  was  dated  the  1st  August,  1839, 
and  contained  the  following  provisions  :-— 

"  1. — That  the  business  and  concerns  of  the  said  Com- 
pany shall  .consist  in  issuing  promissoiy  notes  payable  to 
bear^  on  demand,  at  their  office  in  Calcutta^  for  any  sum  of 
not  less  than  8  company's  rupees,  and  not  exceeding  1000 
company's  rupees,  and  bills  of  exchange  payable,  at  such 
time  aft^  date  or  sight  as  the  directors  for  the  time  being 
shall  fix,  to  parties  who  shall  require  the  same  and  deposit 
the  amount  of  such  bills  in  the  said  bank,  which  deposit 
shall  bear  interest  at  such  rate  as  the  directors  shall  fix ;  and 
also  in  discounting  bills  and  promissory  notes  not  having  a 


V, 
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1855.  longer  period  to  run  than  4  months  from  the  time  of  dis- 
FoBBXB  coimting  the  same  respectively ;  and  also  lending  money  on 
the  security  of  personal  property  for  any  period  not  exceed- 
ing four  months,  or  on  cash  accounts  to  persons  depositing 
undoubted  security  ;  such  accounts  to  be  settled  at  the  end 
of  every  three  months;  and  in  all  other  branches  of  business 
usually  transacted  by  bankers  in  Calcutta.'' 

''2.— rThat  no  promissory  notes  shall  be  issued  to  an  ex- 
tent exceeding  20  lakhs  of  company's  rupees,  or  exceeding 
25  per  cent,  of  the  paid  up  capital  of  the  bank,  in  case  the 
capital  shall  hereafter  be  increased  beyond  80  lakhs  of  com- 
pany's rupees  :  that  no  promissory  notes  or  bills  of  exchange 
shall  be  issued,  nor  bills  or  notes  discoimted,  nor  money  lent, 
otherwise  than  of  the  description  and  in  the  manner  above 
mentioned" 

"S7. — ^That  the  directors  of  the  said  company  for  the 
time  being  are  hereby  expressly  invested  with  full  power 
and  authority  to  superintend,  order,  regulate,  and  manage 
all  and  singular  the  affiurs  and  business  of  the  said  company 
to  the  best  of  their  discretion  and  judgment^  under  and 
subject  to  the  provisions  herein  contained." 

"39. — ^That  two  of  the  directors  shall  transact  the  daily 
business  of  the  bank,  and  that  a  meeting  of  the  whole  of  the 
bank  directors  for  the  time  being  shall  be  held  at  the  bank 
once  in  every  week." 

It  was  objected  on  behalf  of  the  defendants,  fibrst^  that  the 
directors  had  no  power  to  bind  the  shareholders  by  issuing 
notes  of  the  above  description,  and  that  there  was  no  sanc- 
tion or  ratification  of  this  course  by  the  defendant:  secondly 
that  these  notes  bound  the  directors  only,  and  not  the  share- 
holders :  thirdly,  that  they  were  not  made  in  the  name  of  the 
firm  (a).    A  verdict  was  entered  for  the  plaintifib  for  the 


(a)  It  was  also  objected  that  declared  upon  as  sach ;  bat  no 
these  iuBtmments  were  bills  of  motion  was  made  on  this 
exchange,  and  should  have  been     ground. 
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amount  claimed,  leave  being  reserved  to  the  defendant  to        1855. 
move  to  enter  a  verdict  for  him ;  the  plaintiff  to  be  at       fobbis 
liberty  to  amend  the  declaration  if  necessary.  WAMWArr 

Sir  F.  Theaiger,  in  the  following  Term,  obtained  a  role 
nisi  accordingly  upon  the  above  grounds;  against  which, 

WiUea  and  BovUl  shewed  causa — ^First,  the  directors 
had  power  to  bind  the  shareholders  of  the  bank,  by  issuing 
notes  of  this  description.     There  was  evidence  that  it  was 
in  the  ordinary  course  of  business  for  bankers  to  issue  bank 
post  biUs,  and  moreover  the  deed  of  settlement  authorises 
the  directors  to  do  so.    Abb,  general  rule,  one  partner  has 
authority  to  bind  his  copartners  by  all  contracts  necessary 
or  usual  for  carrying  on  the  partnership  business;  and  any 
agreement  between  the  parties  themselves  respecting  their 
liability  is  wholly  inoperative  as  against  third  parties^  un- 
less they  are  aware  of  it :  Ha/wken  v  BouTTte  (a).     It  will 
be  argued,  however,  that  this  being  a  joint-stock  company, 
the  liability  of  its  members  depends  on  the  language  of  the 
deed  of  settlement:  Bra/mah  v.  Roberta  (6).    But  it  makes 
no  difference  in  point  of  law  whether  the  partners  them- 
selves conduct  their  business,  or  ddq^ate  their  authority  to 
others.    The  directors  were  the  agents  of  the  company  for 
transacting  its  ordinary  business,  and  in  doing  so,  it  was  ne- 
cessary that  they  should  make  these  notes.    The  defendant 
is  bound  by  the  acts  of  the  persons  whom  he  appointed  to 
carry  on  the  busines&    They  acted  in  the  ordinary  course, 
and  the  plaintifft  had  no  means  of  knowing  whether  they 
were  authorised  to  issue  the  notes.    Srrdth  v.  The  HvU 
Olaes  Compcmy  (c)  shews  that,  in  this  respect^  there  is  no 
distinction  between  Hhe  liability  of  partners  in  joint-stock 
trading  companies  and  partners  in  ordinary  partnerships. 

(a)  8  M.  &  W.  703.      (6)  SBiag.  N.  C.  063.      (c)  11  0.  R  897. 
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1866.  Ijx  Haliett  ir.  D9wdaU(ti),  Mwrtm,  &,  sayB— ''It  seeins 
F0BU8  deady  established  bgr  the  authoriliee,  that  mth  respeot  to 
TyrA»r»^Tr  *^^  persons  y^o  have  zu)  notiee  <rf  the  terms  of  the  part- 
nership, the  shareholders  and  partners  in  joint-stock  com- 
psmies  are  liable  to  the  same  extent  and  in  the  same  maimer 
as  the  partneiB  in  ordinary  partnerships;  and  that  the  laar 
pays  no  regard  to  the  stipulations  contained  in  the  partner- 
fldiip  deed  as  to  the  resteiction  of  Eability,  jor  to  any  parti- 
cular prorisioiia  as  to  the  mode  of  carrying  on  the  busmoss 
different  from  that  ordinarily  used  in  such  concema^'  In 
Oreenwood'e  case  (6),  Lord  Gra/Mjoarthj  C,  recognises  that 
principle;  and  Sir  O.  TumeTy  L.  J.,  says:— ^'^  There  may  be 
debts  contracted  and  engagements  entered  into  by  tiie  di- 
rectors of  these  companies  which  aie  whoUy  beyond  their 
authority,  and  by  which,  therefore,  the  diardioldMs  may  not 
be  bound;  but  I  do  not  think  tiiat  the  shareholders  of  these 
companies  can  ezooerato  themselves  from  the  claims  of 
creditors  merely  by  provisioiis  purporting  to  restrict  their 
liability/^  The  same  doctrine  was  propounded  in  The  Bamk 
of  Au8tr<dciMa  v.  BreHiUUKt  (e).  The  direetors,  therefore,  had 
power  to  issue  bills  and  notes,  independoitly  ci  the  deed, 
for  the  very  nature  of  the  business  for  which  the  company 
was  established  required  that  they  should  do  so.  More- 
.  over,  the  defendant,  by  becoming  a  shareholder  in  the  comr 
pany,  has  ratified  and  sanctioned  the  act  of  the  directors  in 
issuing  these  notes.  But  further,  assuming  that  the  direc- 
tors could  only  act  within  the  strict  terms  of  the  deed,  it 
gave  them  authority  to  bind  the  shareholders,  by  issuing 
these  notes.  Thofm/p9on  v.  The  Wesleyan  Newspaper  Ae- 
wciation  (d)  AemH  that  the  substance  of  the  authority  must 
be  looked  at.  Clause  2  of  the  deed  provides,  that  no  pio- 
maBory  notes  or  bills  of  exchange  shall  be  issued,  otherwise 


(a)  18  Q.  B.  261.  (c)  6  Moore  P.  C.  162 

(6)  3  De  G.,  Mac.,  &  G.  469.  (<Q8C.B.849. 
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tban  cf  the  defcription  and  in  the  manner  mentioned  in  the  1866. 
fiiBt  dausa  By  that  claine^  the  bufltneas  of  the  company 
shall  consist  in  issuing  piomissoxy  notes,  payable  to  bearer 
on  deoianddxs.,  and  in  oK  oCfter  (roTicftes  o/'6tMi7ies8  usua% 
irtmaaotedbybcmkeremCslcaUA,  Under  the  latter  words, 
the  directors  had  authority  to  issue  bank  post  bill&  They 
might  have  boond  the  company  by  accepting  bills  draim  by  a 
third  person  at  sixty  days  after  sight;  and  it  is  immateiial 
that  the  instrameBts  which  they  have  accepted  were  in  the 
form  of  bank  post  bill&  They  either  come  within  the  defi* 
nition  of  bills  or  notes,  or,  if  not,  this  is  merely  the  case  of 
a  departure  by  a  general  agent  from  the  form  and  not  the 
substance  of  his  authority.  The  restriction  in  clause  2  only 
applies  to  promissory  notes  payable  to  bearer  on  demand. 
The  two  clauses  may  be  reconciled  by  reading  the  words  in 
clause  2,  "  no  such  [vomisBoiy  notea'' 

Secondly;  t&ese  notes  are  in  a  form  which  bound  the 
shareholders.  They  are  headed,  <"  Unicm  Bank  Post  Bill," 
and  ike  directors  promise  to  pay  ''  on  account  of  the  pro- 
prietors.'' If  the  fonnhad  been,  ^  we  promise  on  account  of 
the  proprietoiB  of  the  Union  Bank  to  pay,"  there  couklhaTe 
been  no  question.  In  M<idae  y.  Sutiieflomd(fl),  the  promis- 
sory notes  were  in  this  form: — "We,  direoiois  of  the  Bojrai 
Bank  of  Australia,  for  ouiselves  and  the  other  sharehcdders 
of  the  sedd  company,  jointly  and  severally  promise  to  pay  " 
&&,  and  it  was  held  that  the  shareholders  were  jointly  bound. 
In  AUen  v.  The  Sea  Fi/ne  In^u/ra/noe  Oompomy  (&),  adoou- 
ment,  signed  by  two  directors  of  a  joint  stock  company  and 
directed  to  their  cashier,  was  in  the  following  form: — ^Ninety 
days  after  date  CTBcl4t  Mrs.  A.  Allen,  or  order,  with  the  sum 
of  31IZ.  claims  per  Susan  King,  i/n,  cash,  on  account  of  this 
corporation, — and  that  was  held  to  be  a  promissory  note,  and 
binding  on  the  company,  though  it  might  not  have  been  is- 
sued so  as  to  bind  the  shareholders  under  the  deed  of  set- 
tlement. 

(a)  3  £.  &  K  1.  (b)  9  C.  B.  574. 
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1855.  Thirdly;  it  is  objected  that  the  notes  cannot  bind  the 

shareholders  because  they  are  not  made  in  the  name  of  the 
firm.  No  doubt  the  principle  of  law  is,  that  one  partner  has 
.  no  authority  to  bind  his  copartners  by  a  bill  or  note,  ex- 
cept in  the  partnership  name :  Kirh  y.  Blurton  (a).  But 
in  these  cases  the  question  is  whether  the  instrument  sub- 
stantially describes  the  form :  Faith  v.  Richmond  (b),  WU- 
Uamaon  v.  Johnaon(c).  Here  the  notes  are  in  a  form  used 
by  the  company-  at  the  time  the  defendant  became  a  share- 
holder. 

Sir  F.  Thesiger  and  Bra/mweU  in  support  of  the  rula — 
First,  it  is  said  that  independently  of  the  deed  of  settlement 
the  defendant  is  liable,  because  the  issuing  of  these  notes  was 
a  transaction  in  the  ordinary  course  of  banking  business;  but 
the  evidence  on  that  subject  was  confined  to  the  Bank  of  Eng- 
land and  the  Bank  of  Bengal,  and  those  instances  are  not 
sufficient  to  establish  an  ordinary  course  of  business  amongst 
bankers.  It  will  be  necessary,  therefore,  to  resort  to  the  deed 
of  settlement  in  order  to  ascertain  the  power  of  the  directors 
to  bind  the  shareholders :  Madae  y,SulJierlcMid(d), — ^The  de- 
fendant is  sued  as  the  maker  of  a  promissory  note  which  he 
has  not  himself  made^  and  therefore  the  authority  to  make 
it  for  him  must  be  shewn.  In  the  case  of  an  ordinary  part- 
nership, each  partner  has  an  implied  authority  to  bind  the 
others  by  entering  into  contracts  within  the  scope  of  the 
partnership  business,  and  it  is  immaterial  as  regards  those 
persons  that  they  have  prohibited  him ;  but  in  the  case  of  a 
joint  stock  company  no  such  implication  arises,  there  oeiv 
tain  powers  are  delegated  to  the  directors,  and  the  share- 
holders are  not  bound  unless  the  deed  of  settlement  autho- 
rises them  to  make  the  contract:  Bra/nuih  v.  Rohertaifi)^ 
Ridley  v.  The  Plymovih  Ormdmg  cmd  BaJdng  Camr 

(a)  9  M.  &  W.  284.  ((Q  3  K  &  B.  1. 

(6)  11  Ad.  &  E.  339.  .  (e)  3  Bing.  N.  G.  96a 

(c)  1  B.  &  C.  146. 
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pcmy  (a),  Kirk  v.  Bell  (b),  The  Bcmk  of  Australasia  v.  1856. 
Breillat  (c).  In  Simth  v.  The  HvJl  Olaaa  Company  (d),  the  fobbw 
goods  were  supplied  for  the  purpose  of  the  manufacture 
for  which  the  company  were  established,  and  therefore  the 
manager  had  an  implied  authority  to  bind  the  company  by 
ordering  them.  Eveiy  one  who  dealt  with  this  company 
must  have  known  that  no  common  law  authority  existed, 
and  that  the  power  of  directors  to  bind  the  sharehold- 
ers depended  on  the  terms  of  the  deed  of  settlement : 
ThoTnpson  v.  The  Wesleyam,  Newspaper  Aaaocuxtionie). 
At  all  events,  the  directors  would  only  have  an  implied  au- 

by  private  bankmg  copaitnershipa  The  mere  &ct  that  the 
directors  issued  notes  of  this  kind  at  the  time  the  defendant 
became  a  shareholder,  wiU  not  render  him  liable.  Where 
directors  exceed  Jiheir  authority,  the  shareholders  are  not 
liable  unless  with  fiill  knowledge  they  ratify  the  irr^ular 
act  In  Ma^dae  v.  Sutherland  (/),  the  shareholders  had  ac- 
quiesced in  what  was  done  by  the  directors,  and  so  were 
taken  to  have  ratified  it.  Here  the  defendant  would  not  be 
bound  to  look  beyond  the  deed  of  settl^nent ;  and  as  to  other 
matters,  distinct  notice  must  be  proved  Then  does  the 
deed  of  settlement  authorise  the  directors  to  bind  the  share- 
holders  by  issuing  bank  post  bills  ?  These  instruments  are, 
substantially,  promissoiy  notes,  and  the  deed  of  settlement 
restricts  the  issuing  of  promissory  notes,  except  of  a  certain 
description  and  amount  with  reference  to  the  capital  of  the 
company.  That  provision  is  not  in  restriction  of  the  liability 
of  the  partners,  but  of  the  particular  business  to  be  carried 
on.  It  is  clear  from  the  observations  of  Sir  G.  Turner,  L.  J., 
in  his  judgment  in  Oreenwood's  caee(g).  that  where  direc- 
tors of  a  company  enter  into  contracts  beyond  their  authority, 

(a)  2  Exch.  711.  («)  8  C.  R  849. 

(6)16Q.R290.  (/)3E.&B.]. 

(c)  6  Mooro  R  C.  162.  {g)  3  De  G.,  Mao,  &  G.  459. 

(d)  11C.B.  897. 
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1860.  the  shaieholdeirs  are  not  bound  [PoUodc,  C.  B.— The  re- 
"^^^^  Btrictionmay  be  directoiy  only.]  It  may  be  directory  in 
VA»r»ATr  ^^  ^^  dause,  but  it  is  prohibitory  in  the  second  [Air 
deraon,  B. — Ought  not  the  clauses  to  be  construed  with  re- 
tetence  to  those  instruments  which  are  properly,  and  on  the 
£BM»of  them,  bills  of  exchange  or  promissory  notes?]  In  that 
view  there  would  be  no  authority  to  issue  instruments  of 
this  kind — Secondly,  these  are  notes  which  bound  the 
directors  only  who  made  them»  and  not  the  shareholders: 
Penkwil  v.  ConndUd).  lliey  contain  an  absolute  promise 
on  the  part  of  the  directors  to  pay :  "on  acooimt  of  tibie  pro- 
prietors,'' is  merely  a  direction  as  to  the  acooimt  to  which 
the  payment  is  to  be  debited  In  AUem  v.  Tht  Sea  Fire 
IneuTcmce  Co7npcmy(b),  the  directors  were  empowered 
by  the  deed  of  settlement  to  issue  promissoiy  notea — With 
respect  to  the  third  pointy  Kirk  v.  Blv/rton  (c),  is  an  express 
authority  that  one  partner  cannot  bind  his  copartners  by  the 
acceptance  of  a  bill  of  exchange,  unless  it  be  in  the  name  of 
the  firm.  These  iZoI/e,  R,  says  ''The  law  seems  to  be  per- 
fectly reasonable  ;  it  implies  no  authority  to  bind  the  part- 
nership in  any  other  name  than  that  held  out  to  the  world 
as  the  name  of  the  firm.''  The  defendant  by  executing  the 
deed  of  settlement  stipulated  that  he  is  not  to  be  boimd  ex- 
cept by  the  partnerahip  name.  If  any  alteration  be  allowed 
it  might  be  extended  until  a  totally  diffisrent  name  is  sub* 
stituted. 

Pollock,  C  B. — ^We  are  all  of  opinion  that  the  rule  ought 
to  be  discharged  The  action  is  brought  on  six  promissory 
notes  or  bills  of  exchange,  and  the  objections  raised  at  the 
trial  consisted  of  four  points,  of  which  three  only  have  been 
brought  under  the  consideration  of  the  Court  I  reserved 
the  points  not  so  much  from  any  difficulty  which  I  enter- 

(a)  5  Exch.  381.  (&)  9  C.  B.  574  (c)  9  M.  &  W.  284. 
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tained,  bat  becaiue  it  was  oonoeded  by  the  counsel  on  both 
sides  that  the  case  ought  to  be  taken  to  the  Court  above, 
since  the  amount  in  dispute  was  considerable  Accord- 
ingly,  a  motion  was  made  in  last  Hilary  Term  to  enter  the 
verdict  for  the  defendant^  and  a  rule  nisi  was  granted  on 
three  points:  first,  that  the  directors  had  no  power  to  bind 
the  shareholders  by  issuing  these  notes;  secondly,  that  they 
were  not  in  a  form  to  bind  the  sbardiolders;  and  thirdly, 
that  they  were  not  made  in  the  partnership  nama  I  am 
of  opisaon  that^  vnder  the  terms  of  the  deed  of  settlement, 
the  directors  had  power  to  issue  theee  notes;  that  they  are 
not  within  the  prohibitions  of  the  deed;  and,  that  it  was  not 
intended  to  exclude  them.  The  deed  gave  the  directors 
power  tQ  carry  on  the  business  of  banking  in  the  way  in 
which  it  was  usually  carried  (m,  and  there  was  evidenoe  at  the 
trial  which  satisfies  me,  that  the  course  of  business  which 
prevailed  in  this  company  was  that  which  prevailed  in  all 
other  banks  where  these  documents  were  issued.  I  also 
think  that  these  documents  may  be  called  either  promissory 
notes  or  bills  of  exchange ;  and  if  they  had  been  declared  upon 
as  bills  of  exdbange,  we  should  probably  have  held  them  to 
be  so.  I  am  inclined  to  think  that  they  are  rather  bills  of 
exchange  than  promissory  notes,  and  indeed  they  are  so 
called.  A  similar  form  has  been  long  used  by  the  Bank  c£ 
England  for  bank  post  bills,  and  in  whidi  they  are  also 
called  bills  of  exchanga  I  am  therefore  of  opinion  that  the 
directors  had  power  to  bind  the  shardiolders  by  issuing 
these  notes.  Then  with  respect  to  the  form  of  the  note, 
looking  at  the  document  itself,  rather  for  the  purpose  of  as- 
certaining what  the  parties  really  meant^  and  what  the  mer- 
cantile world  would  understand  by  it,  I  entertain  no  doubt 
whatever  that  it  professes  to  be  an  instrument  issued  by 
cotain  directors  not  only  on  behalf  and  on  account  of  the 
company,  but  that  it  was  meant  by  that  instrument  to  bind 
the  company  itself  as  much  as  if  it  had  said  so  in  express 
terma     Further,  it  is  said  that  these  notes  were  not  made 
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1856.  in  the  name  of  the  partnership  firm.  But  I  am  of  opinion 
that  the  name  which  is  used  on  the  buce  of  the  instrument 
is  substantially  the  name  of  the  firm,  and  that  is  sufficient. 
It  has  been  aigued,  that,  if  any  alteration  be  allowed,  it 
might  go  on  until  a  totally  di£ferent  name  was  substituted. 
But^  if  Calcutta  had  been  spelt  with  a  K  instead  of  a  C, 
could  any  one  doubt  that  the  company  would  hare  been 
bound  ?  The  real  question  is  this:  is  the  Company  suffi- 
ciently designated,  so  as  to  leave  in  the  mind  of  nobody  any 
reasonable  doubt  as  to  what  is  meant  ?  If  so,  the  name  of 
the  company  is  substantially  used,  and  they  are  bound  by 
it.  For  these  reasons,  I  am  of  opinion  that  the  directors 
had  power  to  issue  these  notes,  that  they  have  made  them 
in  a  form  by  which  everybody  would  understand  that  they 
were  made  on  behalf  and  on  account  of  the  company,  and 
that  the  name  which  is  used  is  substantially  the  name  of 
the  partnership  firm. 

Alderson,  B. — ^I  am  of  the  same  opinion.  With  respect 
to  the  last  point,  the  question  is,  whether  the  directors  have 
in  truth  used  the  name  of  the  company;  for,if  so,  they  have 
boimd  the  company.  The  rule  is,  that  one  partner  may 
bind  the  firm  by  his  signature  to  a  bill,  provided  he'  uses 
the  partnership  name.  Here  the  directors  profess  to  bind 
the  firm,  by  sajring  that  theypromise  to  pay  on  account  of  the 
firm,  and  they  use  the  name  of  the  firm.  It  is  not  like  the  case 
of  Kirk  V.  Blurton  (a).  There,  the  two  defendants,  Blurton 
and  Habershon,  carried  on  business  in  partnership,  under 
the  name  of  ''  John  Blurton."  Habershon^  who  drew  the 
bill,  did  not  sign  his  own  name  to  it  Then,  if  he  meant  to 
bind  the  partnership,  he  should  have  used  the  partnership 
name;  but,  instead  of  that,  he  signs  ''  John  Blurton  &  Co.'' 
That  is  essentially  difierent  from  the  real  name  of  the  firm. 
With  respect  to  the  other  part  of  the  case,  if  necessary,  I 

(a)  9M.&W.  284. 
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should  be  disposed  to  say  that  the  directors  have  legitimately        1865. 

followed  the  authority  given  by  the  deed  of  settlement       fobbbs 

That  empowers  them  to   issue  bills  of  exchange  to  any     ^a Jhall. 

amount,  and  promissory  notes  for  an  amount  not  less  than 

eight  rupees,  and  not  exceeding  a  thousand  rupees.     The 

question  is,  what  is  the  meaning  of  the  word  '*  bill"  in  the 

deed  of  settlement^  coupled  with  the  word  "  issue" — an  ex^ 

pression  which  cannot,  in  a  strict  sense,  be  applied  to  bills 

of  exchange,  since  they  require  a  third  party  to  draw  them. 

It  seems  to  me  that  the  intention  was,  that  this  company 

should  follow  the  same  rules  as  other  banking  companies 

with  respect  to  the  issuing  of  bank  post  bnis.  In  construing 

the  deed  of  settlement^  the  whole  must  be  looked  at  in  order 

to  ascertain  the  meaning  of  the  parties.     Then  if  it  w<» 

competent  for  this  company  to  do  all  branches  of  business 

usually  transacted  by  bankers  in  Calcutta^  and  if  it  was 

usual  in  the  conduct  of  banking  business  to  issue  bank  post 

bills,  the  company  is  bound,  as  respects  the  public  at  large, 

by  the  act  of  those  persons  to  whom  they  have  entrusted 

the  management  of  their  business. 

Platt,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  It  seems  to  me  unnecessary  to  consider  whe- 
ther the  general  law  as  to  partnership  firms  applies  to  this 
case,  because  the  parties  are  bound  by  the  language  of  the 
deed  of  settlement.  That  empowers  two  directors  to  issue 
promissory  notes  payable  to  bearer,  with  certain  limits,  and 
also  bills  of  exchange,  without  any  restriction.  One  objec- 
tion is,  that  the  directors  had  no  power  to  issue  these  in- 
struments called  bank  post  bills.  The  word  ''  bill"  is,  per- 
hapsy  the  most  in  general  use  of  any  word  in  the  English 
language ;  but  the  law  has  given  a  character  to  the  instru- 
ment called  a  bill  of  exchange,  and  supposing  that  the 
power  of  the  directors  is  limited  by  the  language  of  this 
deed,  I  think  that  it  authorised  them  to  issue  these  instru- 
ments.    The  definition  of  a  "  bank  bill"  in  Webster's  dic- 

VOL.  XL  N  EXCH. 
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1855.  tionary  shews  that  these  instruments,  though  in  one  sense 
Forbes  promissory  notes,  are  nevertheless  bills  of  exchange  If  I 
MAnl^HAfj.  could  find  any  difference  between  the  obligation  arising 
firom  a  bill  of  exchange  and  one  of  these  instruments,  I 
could  then  understand  why  a  limitation  should  be  imposed 
on  issuing  them,  but  I  find  none.  It  seems  to  me  that  these 
instruments  are  bills  of  exchange  within  the  meaning  of  the 
first  clause  of  the  deed  of  settlement;  and  further,  that  the 
directors  were  empowered  to  issue  them,  inaamuch  as  they 
were  authorised  to  transact  all  branches  of  business  usually 
transacted  by  bankers  at  Calcutta^  and  there  was  evidence 
that  it  was  in  the  usual  course  of  banking  business  to  issue 
bank  post  bills.  Then  with  respect  to  their  form:  the 
words  *'  we  promise  to  pay  on  account  of  the  proprietors  of 
the  Union  Bank"  must  either  m.ean  ''  we  bind  them  to 
pay/'  or  "  we  will  pay  to  them."  It  is  clearly  not  an  en- 
gagement to  pay  to  them.  Then  the  words  "  on  account'' 
must  be  understood  as  equivalent  to  **  for/'  If  the  words 
had  been,  "  we  promise  on  account  of  the  proprietors  of  the 
Union  Bank  to  pay,"  there  could  have  been  no  doubt,  and 
the  circumstance  of  the  words  "  on  accoimt"  being  placed 
after  the  words  "to  pay,"  in  my  opinion,  makes  no  difference. 
I  therefore  think  that  the  plaintiff  is  entitled  to  recover. 

Martin,  B. — I  am  also  of  opinion  that  none  of  the  ob- 
jections ought  to  prevail  With  respect  to  the  firsts  accord- 
ing to  my  view  of  the  case,  the  defendant  is  liable,  wholly 
irrespective  of  the  deed  of  settlement  I  think  that  the 
plaintiff  is  entitled  to  recover,  because  the  defendant  was  a 
partner  in  the  bank  by  which  these  instruments  were  issued, 
and  there  was  evidence  that  the  issuing  of  instruments  in 
this  form  was  part  of  the  ordinary  business  of  bankers. 
Upon  the  evidence  adduced,  I  think  that  the  jury  would 
have  fotmd  that  such  was  the  usual  and  customary  mode  of 
doing  banking  business.  Indeed,  I  cannot  conceive  a  more 
convenient  mode.  A  person  deposits  money  in  the  hands 
of  a  banker,  and  receives  a  document  of  this  kind,  which  he 


V. 

Marshall. 
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may  deal  ^th  as  money,  and  which  can  be  transmitted  any 
where  with  great  ease  and  safety,  whereby  he  is  enabled  to 
make  a  payment  at  a  distant  place.  These,  then,  being  in- 
struments of  an  ordinary  and  usual  character  in  banking 
business,  the  defendant  is  liable  upon  them  ;  for,  in  my  judg- 
ment, whenever  the  manager  or  managers,  acting  on  behalf 
of  a  banking  copartnership,  issue  an  instrument  or  make  a 
contract  ordinary  and  usual  in  the  business  of  bankers,  it  is 
binding  on  the  partners^  whether  it  be  an  ordinary  partner- 
ship or  a  joinfHStock  bank,  and  any  stipulation  in  the  part- 
nership deed  restricting  the  liability  of  the  partners  is  wholly 
inoperatiTFe  as  against  third  persons.  That  doctrine  was  laid 
down  by  Lord  EUenborough,  C.  J.,  in  Rex  v.  Dodd  (a),  and 
by  the  C!ourt  of  Common  Pleas  in  Smith  v.  The  HvU  Glass 
Com/pany  (b).  Indeed,  it  appears  to  me  common  sense, 
that,  if  a  partnership  is  formed  for  carrying  on  any  busi- 
ness, and  certain  persons  have  authority  to  deal  on  behalf 
of  the  partnership,  they  may  conduct  their  dealings  in  the 
ordinary  mode  in  which  such  busineffl  is  carried  on.  and 
the  public  has  no  concern  with  the  manner  in  which 
the  partners  may  choose  to  stipulate  amongst  themselves 
in  regard  to  it.  I  am  therefore  of  opinion  that,  even  if 
the  issuing  of  these  instruments  had  been  expressly  pro- 
hibited by  the  deed  of  settlement,  the  defendant  would 
have  been  liable.  But  I  concur  in  opinion  that  these  are 
instruments  which  the  directors  might  issue  in  pursuance 
of  the  terms  of  the  deed.  It  is  said,  that  the  directors  are 
authorised  to  issue  bills  but  not  promissory  notes,  and 
that  these  instrument-s  are  promissory  notea  In  one  sense 
they  may  be;  but  I  find  it  thus  laid  down  in  2  Black* 
Com.  p.  470 : — '*  What  has  been  said  of  biUs  of  exchange 
is  applicable  also  to  promissory  notes  that  are  indorsed 
over  and  negotiated  from  one  hand  to  another,  only,  that 
in  this  case,  as  there  is  no  drawee,  there  can  be  no  pro^ 

(a)  9  East,  627.  {b)  11  C.  B.  897. 

n2 
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1855.  test  for  non-acceptance,  or  rather,  the  law  considers  a  pro- 
FoRBBB  misdory  note  in  the  light  of  a  bill  drawn  by  a  man  upon 
MARSHALL.  Wmself  and  accepted  at  the  time  of  drawing."  That  was 
written  a  considerable  time  ago,  and  is  in  conformity  with 
what  my  Brother  Piatt  considers  the  true  construction  of 
these  instruments.  The  second  objection  is,  that  the  docu- 
ment does  not  profess  to  bind  the  company,  but  the  direc- 
tors only.  But  the  writing  certainly  means  what  it  ex- 
presses. It  is  headed  "  Union  Bank  Post  Bill,"  which  means 
a  bill  of  the  Union  Bank,  payable  at  a  future  day.  There- 
fore, the  persons  who  take  it  have  a  right  to  look  to  the 
Union  Bank  as  the  contracting  party.  The  construction  of 
the  document  itself  leads  to  the  same  conclusion.  It  means 
that  the  two  individuals  authorised  by  the  proprietors  of  the 
bank  to  issue  that  document,  have  issued  it  on  their  behalf; 
and  it  is  a  document  which,  on  the  face  of  it,  purports  to 
create  a  liability  in  the  bank.  Thirdly,  it  is  objected  that 
the  instrument  is  not  made  in  the  true  name  of  the  part- 
nership firm,  and  therefore  not  binding  on  the  shareholders. 
The  law  on  this  subject  is  correctly  laid  down  in  Byles  on 
Bills,  p.  31,  5th  ed.,  where  it  is  said:  ''But  the  firm  is  not 
liable  where  the  partner  varies  the  style  of  the  firm,  unless 
there  be  some  evidence  of  assent  by  the  firm  to  the  varia- 
tion, or  urdeaa  the  name  v^ed,  though  iruiccurately,  yet 
avhatantially  describe  the  firm.*'  Therefore,  in  this  case, 
if  the  name,  though  inaccurately  stated,  substantially  de- 
scribes the  firm,  that  is  su£Scient.  Now,  the  words  "  pro- 
prietors  of  the  Union  Bank"  designate  a  number  of  persons 
carrying  on  business  imder  the  name  of  the  Union  Bank. 
This  is,  in  substance, ''  The  Union  Bank."  I  must  confess 
that  I  am  not  satisfied  yrith  the  decision  in  Kirk  v.  Blur- 
ton  (a).  I  think  that  ''John  Blurton  &  Co."  meant  the  firm 
of  'f  John  Blurton.''  Here,  however,  the  bank  is  sub- 
stantially described.  For  these  reasons  I  am  of  opinion 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
(«)  9  M.  &  W.  284. 


TBINITY  TKRM,   18  VICT. 


The  Electric  Telegraph  Company,  Appellants;    and      June 6. 
The  Overseers  of  the  Poor  of  The  Township  of 
Salford,  Respondents. 

15  Y  consent  and  order  of  a  Judge,  under  the  12  &  13  The  Electric 
Vict  c.  45,  the  following  case  was  stated  for  the  opinion  of  c^mSSy  are 
this  Court:  ^^^^  ^  ^ 

rated  for  the 

The  appellants  are  assessed  to  a  rate  for  the  relief  of  the  relief  of  the 
poor  of  the  township  of  Salford,  made  on  the  1st  Novem-  ^heC*  wl^ 
ber,  1853,  "far  and  in  respect  of  the  telegraph  wires,  *5^^jJ[|, 
posts,  and  la/nd  i/n  which  the  same  are  fioDcd"    The  ap-  the  line  of  a 

,  railway  ooxn- 

pellants  appealed  against  the  rate,  and  duly  gave  notice  of  panj;  not- 
such  appeal  to  the  next  quarter  sessions,  holden  at  Sal-  J^^  ^^^j.  ^y 

{qx^  require  their 

removal  to  a 

By  "The  Electric  Telegraph  Company's  Act,  1846,"  the  more oonve- 
appellants  were  incorporated  by  the  name  of  "  The  Electric  ^^  ^ 
Telegraph  C!ompany,''  for  the  purpose  of  working  certain 
patent  rights  recited  therein,  for  transmitting  messages  be- 
tween distant  places  by  means  of  electric  currents  trans- 
mitted through  metallic  circuits;  and  it  was  thereby, 
amongst  other  things,  enacted,  that  the  "  Companies  Clauses 
Consolidation  Act,  1845,"'  and  the  "Lands  Clauses  Consoli- 
dation Act,  1845,''  should  be  incorporated  with,  and  form 
part  of,  the  said  Act;  but  that  nothing  in  the  said  incorpo- 
rated Acts  should  authorise  the  appellants  to  purchase  or 
take  any  lands  without  the  consent  of  the  owners  and  oc- 
cupiers thereof;  that  the  quantity  of  land  to  be  held  by  the 
appellants  at  any  one  time  should  not  exceed  100  acres. 

The  appellants  accordingly  constructed,  fixed,  and  laid 
down  along  the  lines,  among  others,  of  the  London  and 
North  Western  Eailway  Company,  hereinafter  called  "  The 
Railway  Company,"  the  posts,  fastenings,  wires,  and  appa- 
ratus for  making  and  working  their  electric  telegraph,  on 
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1855.  terms  agreed  upon  between  them  and  the  railway  company, 

Electbic  s^d  which  varied  from  time  to  time,  and  have  transmitted 

T:oMPA»T°  messages,  for  hire  and  reward,  by  means  of  their  said  eleo- 

App.;  trie  telegraph  between  the  different  townships  at  or  near  to 

OVEBSEBRB  OF  . 

SAuroBDfResp.  which  they  have  their  stations. 

The  railway  company  have  not,  at  any  time,  constructed, 
fixed,  or  laid  down  along  their  line  of  railway  any  posts, 
wires,  fastenings,  or  apparatus  of  their  own  for  making  or 
working  an  electric  telegraph;  but  before  and  up  to  the 
year  1851,  the  railway  company,  by  their  own  servants  and 
for  their  own  use,  worked  two  of  the  wires  belonging  to  the 
appellants,  laid  along  the  lines  of  railway  of  the  said  rail- 
way company,  the  appeUants  having  always  had  other  wires 
for  their  own  usa 

From  some  time  in  the  year  1851,  all  the  electric  tele- 
giaphs  on  the  lines  of  railway  of  the  railway  company,  in- 
cluding the  telegraphs  within  the  respondents'  township, 
have  been  worked  by  the  appellants,  and  have  been  main- 
tained, improved,  and  managed  by  them ;  and  in  considera- 
tion of  the  posts,  wires,  fastenings,  and  apparatus  being 
fixed  and  maintained  on  the  lands,  buildings,  and  premises 
of  the  railway  company,  the  appellants  have,  at  their  own 
expense,  maintained  and  worked  two  of  their  wires  on  the 
said  Une  of  railway,  together  with  all  necessary  and  proper 
instruments  and  apparatus  for  working  the  same,  for  the 
exclusive  use  and  benefit  of  the  railway  company.  No 
rent^  except  as  aforesaid,  is  paid  by  the  appellants  to  the 
railway  company  for  the  land  and  buildings  on  which  the 
posts  and  fastenings  supporting  the  wires  are  placed,  or  for 
the  appliances  for  carrying  their  telegraph  upon  or  along 
the  line,  buildings,  and  works  of  the  railway  company,  or 
for  working  the  same  telegraph.  The  two  wires  and  the 
necessary  instruments  and  apparatus  so  maintained  and 
worked  by  and  at  the  expense  of  the  appellants,  for  the  ex- 
clusive use  and  benefit  of  the  railway  company,  are  of  very 
great  value  to  the  railway  company  in  carrying  on  their 
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railway  system.    The  wires  so  maintaiiied  and  worked  for  i860, 

the  exclusive  use  of  the  railway  company  rest  upon  all  the  elkoteio 

posts  or  standards  in  the  respondents'  township,  in  like  man-  ^iJJ^y' 

ner  as  the  rest  of  the  wires  of  the  appellants  rest  upon  App.; 

__  .  OVERBUBS  Of 

them.     The  railway  company  are  rated  in  respect  of  their  Salvobd^Rmp. 
line  of  railway,  buildings,  and  premises  in  the  respondents' 
township.     (The  case  set  out  the  form  of  rate,  which  ex- 
cepted such  parts  of  the  land  as  were  in  the  occupation  of 
The  Electric  Telegraph  Company.) 

The  standards  or  posts,  as  now  placed  in  the  railway  or 
land  of  the  railway  company,  are  subject  to  removal,  at  the 
option  of  the  railway  company,  to  some  unobjectionable 
situation  on  the  line  of  railway,  should  their  present  work- 
ing or  position  be  found  to  interfere  with  the  operations  of 
the  railway,  or  with  any  of  the  signals  on  the  line,  or  witli 
the  constructions  of  any  new  works,  or  with  any  alterations 
in  the  line.  The  length  of  railway  within  the  respondents' 
township  having  upon  it  the  posts,  wires,  and  works  of  the 
appellants,  is  3293  yards,  1600  of  which  consist  of  an  ele- 
vated brickwork  viaduct,  and  the  remaining  1693  yards  is 
open  cutting.  The  wires  of  the  appellants  cross  several  of 
the  streets  within  the  respondents'  township  on  the  brick- 
work viaduct 

The  mode  in  which  such  telegraph  is  constructed  in  the 
respondents'  township  is  as  follows: — In  the  open  parts  of 
the  railway,  wooden  posts  or  standards,  of  an  average  dia- 
meter of  seven  inches,  are  firmly  fixed  by  being  let  into  the 
ground  of  the  railway,  at  intervals  of  about  30  yards  apart, 
and  firom  post  to  post  continuous  lines  of  tel^^ph  wires 
are  hung  or  suspended  at  the  top;  but  along  the  raised 
viaduct  the  wires  are  collected  together  in  a  long  wooden 
box  or  cover,  which  is  affixed  to  the  parapet  of  the  viaduct, 
in  one  continuous  length,  by  means  of  iron  hold-fasts  driven 
into  the  joints  of  the  brickwork  forming  the  parapet^  with 
the  exception  of  188  yards  at  that  end  of  the  railway  in  the 
respondents'  township  which  next  adjoins  Manchester,  and 
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1855.        on  which  portion  the  wires  are  placed  in  iron  pipes,  and  laid 
Elkotrio      down  between  the  lines  of  rails  placed  upon  the  elevated 

-^pPm  The  telegraph,  so  constructed  as  aforesaid,  is  placed  en^ 

OVERBBfiRS  OP  *^      A  * 

SALFOBD,Resp.  tirely  upon  the  property  belonging  to  the  radway  company. 

Except  as  before  stated,  the  appellants  are  not  the  owners 
or  occupiers  of  any  property  or  hereditaments  whatsoever 
in  the  respondents'  township,  and  they  have  no  telegraphic 
station  within  that  township. 

The  question  for  the  opinion  of  the  Court  is, — ^Are  the 
appellants  liable  to  be  rated?  If  the  Court  should  be  of 
opinion,  that  the  appellants  are  not  liable  to  be  rated,  then 
the  rate  is  to  be  amended  by  striking  out  of  it  so  much 
thereof  as  affects  the  appellants;  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  the  rate  is  to  be  affirmed,  sub- 
ject to  the  amount  of  the  assessment  being  determined  by 
the  court  of  quarter  sessions  at  Salford. 

Hugh  Hill  (with  whom  was  MorJc  and  Learning)  ap- 
peared for  the  respondents;  but  the  Court  called  on 

Sir  F,  Kdly  (with  whom  was  A.  Mills),  for  the  appel- 
lants.— ^The  appellants  are  not  rateable  in  rei^pect  of  the 
land  in  which  the  posts  are  fixed.  They  are  not  the  occu- 
piere  of  the  land  within  the  meaning  of  the  43  Eliz.  a  2, 
s.  1.  No  one  is  rateable  in  respect  of  the  occupation  of 
land,  tmless  he  has  the  exclusive  occupation.  Here,  the 
land  is  vested  solely  in  the  railway  company,  and  the  ap- 
pellants have  a  mere  liberty  of  fixing  their  posts  in  it 
[Martin,  B. — In  Rex  v.  The  Chelsea  Waterworks  Comr- 
pany(a),  the  company  was  held  to  be  rateable  for  the  occu- 
pation of  land  below  the  sur&ce  of  the  soil  by  their  pipes, 
though  another  person  was  rated  for  the  herbage.  In 
Bum's  Justice,  tit.  " Poor,"  p.  190,  it  is  said,  ''Land  hath, 

(a)  5  B.  &  Ad.  156. 
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in  its  legal  significations,  an  indefinite  extent,  upwards  as        1855. 
well  as  downwards.     Cujua  est  solum,  ejus  est  usque  ad      ^e^^^^c 
ccdum,  is  the  maxim  of  the  law,  upwards;  and  downwards,     Telbobaph 

'      .  .  .  >     r  >  >       Company, 

whatever  is  in  a  direct  line  between  the  surface  of  any  land         App. ; 

and  the  centre  of  the  earth,  belongs  to  the  owner  of  the  SALFoaD,Rt»p. 
surfaoa     The  word  'land*  includes  not  only  the  face  of 
the  earth,  but  everything  under  it  or  over  it  (a). "]     The 
right  of  the  appellants  to  fix  these  posts  in  the  land  of  the 
railway  company  is  in  the  nature  of  an  easement,  with 
power  to  the  company  to  substitute  another  place.    l%e 
appellants  have  not  such  an  occupation  as  would  enable 
them  to  maintain  ejectment     It  is  like  the  case  of  a  direc- 
tion post  fixed  in  land  by  permission  of  the  owner,  who 
nevertheless  remains  in  the  exclusive  possession  of  the  land. 
Where  the  owner  of  a  ferry  secured  his  boats  at  the  land- 
ing-place by  means  of  a  post  fixed  in  the  highway,  it  was 
held,  that  that  did  not  make  him  the  occupier  of  the  high- 
way, nor  give  him  any  exclusive  possession  of  it :   WHUartis 
y,  Jones  (b).     [Alderson,  B. — In  that  case,  the  owner  of 
the  ferry  did  not  occupy  the  posts  when  he  did  not  use 
them.     Here  there  is  a  continual  occupation.     The  appel- 
lants do  not  the  less  occupy  because  the  company  may  re- 
move the  posts  to  another  place.]     A  company  authorised 
by  Act  of  ParUament  to  make  a  river  navigable,  are  not 
rateable  as  occupiers  of  the  land  covered  with  water,  but 
have  a  mere  easement  in  it:  Rex  v.  Z%e Mersey  and  Irwell 
Navigation  CoTn/pa/ay  {c),     [Martin,  B. — ^The  distinction 
between  an  easement  and  an  interest  in  the  soil  is  point- 
ed out  in  Wood  v.  Leadbitter{d).]      The  liability  does 
not  depend  on  the  use  made  of  the  soil,  but  upon  whether, 
in  point  of  law,  there  is  an  occupation  of  it     Thus  a  person 
using  a  stall  in  a  market  is  rateable  for  the  stallage  tolls, 
but  not  for  the  tolls  paid  in  respect  of  goods  sold  in  the 

(a)  2  Bla.  Com.  18.  (c)  9  B.  &  C.  95. 

(6)  12  East,  346.  [d)  13  M.  &  W.  838. 
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1855.        stall:  Roberta  v.  The  Overeeers  of  Aylesbury  (a).    Here 
Elbctrio      ^^®  permission  to  use  a  portion  of  the  soil  for  fixing  the 
'cw^^T^     posts  passed  no  interest  in  the  soil. 

App.; 

s!rw",Re8p'      Pollock,  G  R— The  question  is,  whether  the  appellants 

are  liable  to  be  rated,  and  I  am  of  opinion  that  they  are. 
It  seems  to  be  conceded,  that  if  the  wires  of  the  tel^raph 
passed  under  ground,  the  company  would  be  liable;  and,  in 
that  cajse,  it  is  not  suggested  that  any  difficulty  would  arise 
from  the  &ct,  that  they  are  subject  to  removal  to  some 
other  placa    Again,  suppose  the  vdres  passed  under  water, 
would  not  the  company  be  liable  ?    Then  they  are  liable 
if  the  wires  pass  through  the  air,  instead  of  land  or  water. 
The  passage  which  my  Brother  Martin  cited  from  Bum's 
Justice,  shews  that  there  is  no  distinction  between  the  oc* 
cupying  land,  by  passing  through  a  fixed  point  of  space  in 
the  air  to  another  fixed  pointy  or  by  passing  in  the  same 
manner  through  land   or  water.     Land  extends  upwards 
as  well  as  downwards,  and  whether  the  wires  and  posts  are 
fixed  above  or  below  the  surface,  they  occupy  a  portion  of 
the  land.    The  circumstance  that  they  are  subject  to  re- 
moval to  another  place,  if  found  inconvenient,  makes  no 
difference.     None  of  the  cases  cited  in  the  argument  pre- 
sent any  analogy.     In  WUlia/ms  v.  Jones  (b)  all  the  King's 
subjects  had  a  right  to  use  the  soil  at  the  landing-place, 
and  the  use  of  it  by  the  owner  of  the  ferry  for  the  purpose 
of  securing  his  boats,  did  not  give  him  any  exclusive  pos- 
session of  it     So  in  the  case  of  Rex  v.  The  Mersey  and 
IrweU  Navigation  Company  (c),  the  deepening  of  the  bed 
of  the  river,  and  making  it  subservient  to  the  purposes  .of 
navigation,  did  not  give  the  company  the  exclusive  occupa- 
tion of  it ;  it  still  remained  a  public  navigable  river.     In 
this  case,  the  telegraph  company  has  the  exclusive  occupa- 
tion of  the  soil,  when  not  interfered  with  by  the  railway 

(a)  1  K  &  B.  423.  (6)  12  East,  346.  (c)  9  B.  &  C.  93. 
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company;  and  it  seems  to  me  that  it  would  make  no  dif-        1855. 
ference  if  the  posts  were  so  heavy  that  they  would  remain       Eliotbig 
without  being  fixed  in  the  ground.  ^'(JSIny^ 

App.; 

Alderson,  B. — I  think  that  this  point  was  decided  in  Ovkbsmrs  or 
the  year  1811,  in  the  case  of  jR^o?  v  The  CorporcUion  of 
Both  (a).  There  the  question  was,  whether  the  corporation 
was  liable  to  be  rated  for  reservoirs  which^  by  means  of  aque- 
ducts and  pipes  laid  underground,  supplied  the  city  of  Bath 
with  water.  It  was  contended,  as  here,  that  it  was  in  the 
nature  of  an  easement ;  that  the  corporation  had  no  other 
use  of  the  soil  than  merely  to  collect  the  water  upon  it 
before  it  was  distributed,  and  that  the  reservoir  was  no  fur- 
ther distinguishable  from  the  pipes  than  as  being  larger. 
But  the  Court  said,  that  the  corporation  were  occupiers  of 
the  reservoirs,  which  they  were  empowered  to  make,  and 
in  which  the  water,  which  they  were  also  authorised  to  col- 
lect, was  kept;  and  that  such  reservoirs  and  the  water  kept 
therein  were  comprehended  within  the  legal  description  of 
land.  So  here,  the  appellants  are  liable  to  be  rated  as  oc- 
cupiers of  the  land.  There  is  no  reasonable  distinction 
between  the  electric  fluid  passing  through  pipes  in  the  air, 
under  water,  or  in  the  soiL  All  the  sur£Eu;e  upwards  and 
downwards  is  land.  If  there  is  a  profitable  occupation  by 
the  posts  and  wires,  whether  under  ground  or  in  the  air,  it 
is  an  actual  occupation  of  the  surfieu^.  Suppose  a  building 
was  erected  in  the  air  across  a  street,  could  there  be  a  doubt 
that»  though  it  was  in  the  air  as  a  house,  the  land  was  oc- 
cupied. In  the  case  of  an  upper  floor  of  a  set  of  chambers 
in  LincolnVinn,  is  not  the  occupier  rateable  in  respect  of 
the  occupation  of  the  land?  It  is  the  same  here;  there  is 
a  profitable  occupation  of  the  land  by  the  posts  and  wires, 
and  the  company  are  rateable  in  respect  of  it 

Platt,  B. — I  am  also  of  opinion  that  the  company  are 

(a)  14  East,  009. 
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1855.  rateable     This  is  different  from  an  easement,  as,  for  in- 

Electbio  stance,  where  a  person  who  has  a  right  to  cross  a  wet  mesr 

Tklborafh  ^Qy^^  jayg  (jown  stones  to  step  on;  for  in  such  case,  he  does 

Arp. ;  not  occupy  the  space  over  which  he  passes,  except  during 

OySBSBBRS   of      ,  ,  /•  1  .  TT  -I  • 

SALFORD,Ref!p.  the  time  of  his  passage.  Here  there  is  a  continuous  occu- 
pation. It  more  nearly  resembles  the  case  of  a  tubular 
bridge,  the  posts  representing  the  buttresses.  It  would 
make  no  difference  if  the  posts  were  fixed  in  sockets,  instead 
of  being  sunk  in  the  groimd.  A  person  may  let  a  field  to 
be  used  in  a  particular  way,  either  as  a  resting-place  for 
horses  and  carriages,  or  as  a  standing-place  for  goods,  and 
the  use  to  which  it  is  applied  does  not  prevent  the  person 
who  hires  it  £rom  becoming  tenant,  though  he  occupies  for 
a  qualified  purpose  only.  Here  the  company  occupy  by 
their  posts,  and  also  by  having  their  wires  suspended  £rom 
post  to  post;  and,  although  the  railway  company  reserve  to 
themselves  the  right  to  remove  the  posts  and  wires  to  a 
more  convenient  spot^  still  this  company  are  occupiers  of  the 
soil  along  the  line.  It  is  a  tenancy,  subject  to  this  qualifi- 
cation, that  the  company  shall  only  occupy  the  soil  by  posts 
and  wires  at  a  particular  place,  and  that  they  shall  remove 
them  to  another  place  in  the  event  of  their  being  incon- 
venient There  is  an  exclusive  occupation  of  the  soil  itself, 
and  also  of  a  portion  of  the  space  above  it,  along  which  the 
wires  pass,  and  which,  in  contemplation  of  law,  is  part  of 
the  land. 

Martin,  B. — I  am  also  of  opinion  that  the  company  are 
rateable.  The  simple  question  is,  whether  the  £a.cts  stated 
shew  that  the  company  has  the  exclusive  occupation  of  what 
the  law  calls  land,  for,  if  so,  according  to  the  authorities, 
they  are  rateable.  The  43  Eliz.  c.  2,  directs  that  the  rate 
shall  be  made  by  taxation  of  "  every  occupier  of  lands,''  and 
by  the  construction  put  upon  that  enactment  there  must  be 
an  occupation  of  that  which  comes  within  the  description  of 
land,  and  a  mere  easement  is  not  rateable.     Is  there,  then. 
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in  ibis  case,  such  an  occupation.     Now,  in  Co.  Litt  4.  a.,        1855. 
Lord  Coke,  after  giving  a  description  of  land,  goes  on  to       eliotric 
say,  "  And  lastly,  the  earth  has  in  law  a  great  extent  up-     Telegraph 
wards,  not  only  of  water,  as  hath  been  said,  but  of  air,  and         App.; 
all  other  things,  even  up  to  heaven;  for  cujua  est  sohim,  SALFORD,Resp. 
ejus  est  usque  ad  codv/m"    Again,  at  20.  a.,  in  describing 
a  tenement,  he  says,  that  the  word  "  includes  not  only  all 
corporate  inheritances,  which  are  of  may  be  holden,  but 
also  all  inheritances  issuing  out  of  any  of  those  inheritances, 
or  concerning  or  annexed  to,  or  exercisable  within  the  same, 
though  they  lie  not  in  tenure.''    That  is  the  true  distinction 
between  land  and  tenements.     Then,  what  are  the  facts? 
(His  Lordship  stated  them.)     That  being  so,  the  company 
have  the  exclusive  occupation,  by  their  posts  and  wires,  of 
that  which  the  law  calls  land.     It  is  true,  that  the  railway 
company  have  a  right  to  direct  the  removal  of  the  posts 
and  wires  to  a  more  convenient  place;  but  that  only  shews 
that  this  company  are  strictly  tenants  at  will  of  the  soil 
occupied  by  them.     That  is  no  objection  to  the  rate.     In  the 
case  of  Reffina  v.  The  East  L(md(yn  Waterworks  Com- 
pany (a),  it  was  argued  that  the  company  were  liable  to 
have  the  position  of  their  pipes  and  plugs  altered;  and  Lord 
Campbell,  C.  J.,  says, "  The  company  derive  benefit  from  the 
operations  of  the  Paving  Commissioners ;  and  though  the 
situation  of  their  pipes  may  be  altered  by  the  Commission- 
ers, still,  wherever  their  pipes  are,  the  company  are  in  the 
lawful  occupation  of  the  soil."    That  is  directly  in  point 
In  my  judgment,  the  company  are,  in  law,  exclusive  occu- 
piers of  the  land,  and  therefore  liable  to  the  rate. 

Judgment  for  the  respondents. 
(a)  21  L.  J.,  Mag.  Cas.,  174. 
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May  23.  GUBR  V.  ScUDDa 

The  following  -ljlSSUMPSIT  for  the  non-peiformanoe  by  the  defendant 

wu  held  to  bo  of  <^  agreement  relating  to  the  sale  of  manura 

TatiMto^the^  ^^^^ '  ^^^  assumpsit. — Upon  which  issue  was  joined 

■ale  of  gooda  At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 

within  the  ,  .     .  ® 

exemption  in  afLer  last  Hilary  Term,  the  plaintiff's  counsel  tendered  in 

Ad;,  55  Gto.  8  evidence  the  following  unstamped  document,  which  was 

Pt^l**  tife.^*^'  written  in  two  parts,  respectively  signed  by  the  plaintiff  and 

"Agreement:"  defendant: — 

take  all  the   ^  "  Agreement  between  Mr.  Wm.  Gurr  and  Mr.  Scudds. — 

fourpeuM  each  ^  ^^^  W  ^SP^  ^  *^®  ^^  ^^®  mannure  at  four  pence  each 
hone,  a  week,    horse,  a  Week,  for  45  horses  by  the  year;  and  to  keep  it 

for  forty-five  '  .  . 

horsea  by  the  clcard  away  every  week ;  and  likewise  to  let  the  few  Gard- 
([e^'iTcleared  ^^^  ^^^^  &  ^^^  loads  at  the  same  price,  and  serve  them ; 
weeL^an?  *^^  ^  '®*  °^®  hskve  during  the  year  60  loads  of  straw  at 
likewise  to        H  Qs.  pr.  load :  began  the  year  23  July  1853  and  ends 

gardenenhave   23  July  1855.  Wm.  GURR." 

a  few  loads 

price,  and  The   oflScer   of  the  Court   called  the   attention   of  the 

nn?to^erme  le^'-'^e^i  Judge  to  the  fact  of  there  being  no  stamp  affixed 
have  during      to  the   document  (6).      The  plaintiff's  counsel  submitted 

year  sixty  ^  "^     .  , 

loads  of  straw,  that  a  stamp  was  not  necessary,  since  this  was  a  contract  for 
load:  be^n  *^®  ^^  ^^  goods,  wares,  and  merchandise,  within  the  ex- 
of  Juf^fss's  ®™P*^io^  ^^^^^  ^S  Geo.  3,  c.  184,  sched.  Pt  I.  tit  "Agree- 
and  ends  28rd    ment,"  and  on  that  ground  objected  to  pay  the  stamp  duty 

and  penalties ;  whereupon  the  learned  Judge  nonsuited  the 

plaintiff 

Hawkins,  in  last  Easter  Term,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  for  a  new  trial,  on  the  ground  that  no 
stamp  was  necessary;  against  which 

(a)  Sic  paiaim.  (6)  See  17  &  18  Vict.  c.  126,  a.  28. 
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Jacobs  now  shewed  causa — ^This  is  not  an  agreement "  for 
or  relating  to  the  sale  of  goods,  wares^  or  merchandise " 
within  the  exemption  in  the  Stamp  Act  The  only  agree- 
ments within  that  exemption  are  such  as  relate  to  goods  in 
essa  With  respect  to  executory  agreements,  the  decisions 
under  the  17th  section  of  the  Statute  of  Frauds  afford  some 
analogy ;  and  this  is  not  a  contract  which,  before  the  9 
Geo.  4,  c.  14,  s.  7,  would  have  required  a  note  in  writing  : 
Totvera  v.  Oahome  (a),  Cobbold  v.  Caaton  (6),  BoydeU  v. 
Dru7nmond(c).  [Martin,  B. — Pirmer  v.  Arnold  (d)  and 
The  West  Middlesex  Wa^terworks  v.  Sv/werkropp  (e) 
shew,  that  a  contract  for  the  sale  of  goods  which  are  to  be 
made  is  a  contract  "  relating  to  the  sale  of  goods  ^'  within 
the  exemption  in  the  Stamp  Act]  In  the  cases  of  WUks 
V.  Atkinson  (J),  De  Fries  v.  LitUewood  (g),  Hughes  v. 
Breeds  {h\  and  Garbutt  v.  Watson  (i),  the  goods  existed, 
though  something  remained  to  be  done  to  them ;  here  the 
subject  matter  of  the  sale  had  no  existence  at  the  time  of 
the  contract.  It  is  a  mere  agreement  that  the  defendant 
shall  be  at  liberty  to  take  from  the  plaintiff's  yard,  every 
week,  all  the  manure  which  he  may  find  there.  [MaHin, 
B. — In  Shep.  ToucL  tit  "Bargain  and  Sale,"  it  is  said, "  This 
word  doth  signify  th^  transferring  of  the  property  of  a  thing 
from  one  to  another  upon  valuable  consideration.'^  This 
is  a  mere  agreement  for  the  future  supply  of  goods. — He 
also  referred  to  Goaper  v.  Elston  (k)  and  Robinson  v. 
Macdonnell  Q), 

Hawkins  appeared  in  support  of  the  rule,  but  was  not 
caDed  upon  to  argue. 

Pollock,  C.  B. — ^The  rule  must  be  absolute.     If  there  is 

(a)  1  Str.  506.  (g)  9  Jur.  988. 

(6)  1  Bing.  399.  (A)  2  C.  &  P.  169. 

(c)  11  East,  142.  (t)  6  B.  &  Aid.  613. , 

(d)  2  C.  M.  &  R  613.  (k)  7  T.  R  14. 

(e)  Moo.  &  M.  408.  (Q  5  M.  &  Sel.  228. 
(/)  6  Taunt.  11. 


V. 
SOUDDS. 
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any  doubt  as  to  the  meaning  of  the  Stamp  Act,  it  ought  to 
be  construed  in  fitvour  of  the  subject,  because  a  tax  cannot 
be  imposed  without  clear  and  express  words  for  that  pur- 
pose. Mr.  Jacobs  argued,  that  this  is  not  a  contract  for  the 
sale  of  goods,  but  an  agreement  that  the  defendant  shall 
have  the  privilege  of  coming  to  the  plaintiff's  yard,  and 
carrying  away  the  manure,  from  week  to  week ;  and  cer- 
tainly, in  the  first  instance,  I  concurred  in  that  view.  But 
there  are  cases  which  go  the  full  length  of  deciding  that  a 
contract  of  this  description  is  within  the  exemption.  Thus, 
where  the  plaintiff  engaged  to  quarry  a  certain  quantity 
of  stone  to  complete  k  wall  (a),  that  agreement  was  held 
not  to  require  a  stamp,  for  the  stones  when  cut  would 
be  goods,  and  the  defendant  had  no  interest  in  the  land. 
There  are  other  cases  to  the  same  effect ;  but  it  is  sufficient 
to  say  that  we  ought  to  read  the  language  of  the  Act 
most  beneficially  for  the  subject.  If  this  agreement  does 
not  relate  to  the  sale  of  goods,  to  what  does  it  relate? 
Manure  is  purchased,  the  price  is  fixed,  and  the  circum- 
stance that  part  of  the  payment  is  to  be  made  in  straw 
does  not  affect  the  matter.  I  think  that  we  may  fairly 
read  the  exemption  as  including  any  agreement  for  the 
sale  of  goods  whether  present  or  future,  and  any  agreement 
which  would  ultimately  relate  to  the  sale  of  goods. 

Alderson,  R — I  am  of  the  same  opinion.  This  is 
clearly  a  contract  relating  to  the  sale  of  goods.  In  the 
case  of  the  quarry,  the  thing  sold  is  not  in  the  shape  of 
goods  :  there  is  a  quarry,  and  a  person  comes  and  cuts  it. 
So  here,  the  defendant  comes  when  the  thing  sold  is  goods 
and  takes  it  away.  The  thing  when  it  is  to  be  delivered 
by  the  one  and  received  by  the  other,  is  in  the  shape  of 
goods  ;  then  there  is  a  contract  for  the  sale  of  goods. 

4 

Platt,  B. — I  am  of  the  same  opinion.     In  the  agree- 

(rt)  Iftfghes  V.  Buddy  8  Dowl.  P.  C.  478. 
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ment  the  pronouns  "I"  and  "me''  designate  different  1655. 
persona  The  one  says,  "  I  agree  to  take  all  the  manure ; " 
and  the  other,  you  are  "to  let  me  have/'  that  is,  "  I  will 
huy  of  you  sixty  loads  of  straw."  I  do  not  feel  the  slightest 
doubt  that  the  agreement  relates  to  the  sale  of  goods.  If 
the  question  had  depended  on  the  earlier  decisions,  I  should 
have  felt  myself  bound  by  them  ;  but  the  cases  of  Piv/aer 
V.  Ar7told{a)  and  The  West  Middlesex  Waterworks  v. 
Suiverkropp  (b)  have  got  rid  of  all  distinction  as  to  the 
sale  of  goods  to  be  made.  If  this  agreement  does  not 
relate  to  the  sale  of  goods,  it  is  difficult  to  see  to  what  it 
does  relate. 

* 

Martik,  B. — ^The  question  is,  whether  this  agreement  is 
a  "  memorandum  made  for,  or  relating  to,  the  sale  of  goods, 
wares,  or  merchandise;"  and  in  my  opinion  there  is  no 
doubt  that  it  is.  It  is  a  contract  for  the  sale  of  manure  at 
4d.  per  horse,  instead  of  selling  it  by  ton.  Beference 
has  been  rasAe  to  various  decisions  under  the  Statute  of 
Frauds ;  and  certainly  great  efforts  were  formerly  made 
to  take  cases  out  of  the  17th  section  of  that  Act  These 
casea  remained  the  law  until  it  was  amended  by  the  9  Geo. 
4,  c.  14,  a  7.  According  to  the  present  law,  however,  if 
the  result  of  the  agreement  be  that  the  seller  transfers  the 
article  as  goods  to  the  buyer,  it  is  utterly  immaterial 
whether  the  goods  were  existing  at  the  time  of  the  agree- 
ment  or  not,  and  the  case  falls  within  the  exemption  in 
the  Stamp  Act 

Rule  absolute. 

(a)  2  C.  M.  &  R  613.  (b)  Moo.  &  M.  406. 
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1855. 


Junt  6. 


Dendy  u  Henderson. 


By  agreement 
between  the 
plaintiff,  a  so- 
ucitor,  and 
the  defendant, 
after  reciting 


X  HE  declaration  set  out  in  terms  an  agreement  in  writing, 
the  material  parts  of  which  are  as  follow : — An  agreement 
made  the  8th  day  of  November,  1851,  between  S.  Dendy 
(the  plaintiflE)  of  &c.,  solicitor,  of  the  one  part,  and  T.  Hen- 
tiff,  beingman-  derson  (the  defendant)  of  &c.,  clerk,  of  the  other  part : 
ef^t^a^^T"""  Whereas  the  said  S.  Dendy,  being  the  solicitor  for  and 

general  manager  of  the  Torre  Abbey,  St  Mary  Church,  and 
Babbiscombe  estates,  situate  at  Torquay,  in  the  parishes  of 
Tormoham  and  St.  Mary  Church,  in  the  county  of  Devon, 
and  having  occasion  for  the  services  of  a  managing  clerk 
to  reside  at  Torquay,  finding  it  expedient  to  establish  an 
office  there  for  the  transaction  of  law  and  other  business, 
hath  proposed  to  appoint  the  said  T.  Henderson  as  resident 
clerk  there,  upon  his  entering  into  the  agreement  on  his 


and  finding  it 
expedient  to 
establish  an 
office  there  for 
the  transao- 
tion  of  law 
and  other 
business,  had 
proposed  to 
appoint  the 
defoudant  as 
resident  clerk 
there — ^it  was 
agreed,  that 

the  defendant    part  hereinafter  contained.     Now  it  is  agreed  by  and  be- 
'***       tween  the  two  parties  hereto  in  manner  following,  (that  is  to 


say),  that  the  said  T.  Henderson  shall  continually  reside, 
except  as  otherwise  .directed  by  the  said  S.  Dendy,  at 
Torquay,  and  to  have  the  use  of  three  rooma  in  the  house 
where  such  office  shall  be  kept ;  that  in  consideration  of  the 
services  to  be  performed  by  the  said  T.  Henderson  for  and 


at  T.;  and 
that,  in  con- 
sideration of 
liiB  services, 
the  plaintiff 
should  pay 
him  a  certain 
salary;  and 
that  either 
party  might 
determine  the 
agreement  by 

a  certain  notice;  and  that  the  defendant  would  not,  for  the  space  of  twenty-one  years,  not- 
withstanding the  decease  of  the  plaintiff,  reside  in  the  parish  of  T.,  or  within  twenty-one 
miles  thereof,  or  carry  on  therein  or  within  the  distance  aforesaid,  during  the  pevod  of 
twenty-one  years,  any  business  of  the  description  of  that  carried  on  under  the  agreement: — 
HMy  per  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B.,  that  the  restriction  was  not  unreason- 
able and  was  good  in  law;  per  Martin,  B.,  that  the  agreement  was  valid,  for  if  the  restric- 
tion as  to  residence  was  void,  that  as  to  not  carrying  on  business  was  good. 

A  declaration  on  the  above  agreement  alleged  as  a  breach,  that,  after  its  determination, 
the  defendant  resided  in  the  parish  of  T.,  and  during  the  said  period  of  twenty-one  years 
carried  on  business  in  the  said  parish  of  the  description  of  that  carried  on  under  the  hgree- 
ment. — Plea  to  first  breach :  that,  although  the  defendant  resided  in  the  parish  of  T.,  yet 
he  did  not  so  reside  for  the  purpose  or  with  the  intention  of  carrying  on  business  of  the 
description  of  that  carried  on  under  the  agreement: — ffeld,  that,  whether  the  allegation 
in  the  declaration  was  to  be  read  as  one  or  two  distinct  breaches,  the  plea  was  bad. 
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on  behalf  of  the  said  S.  Dendy,  under  his  direction,  and  so         1865. 
long  as  the  said  T.  Henderson  shall  diligently  and  properly       Dendt 
perform  the  same  (subject  to  the  proviso  for  determining    ^^    ^' 
the  agreement  hereinafter  contained),  the  said  F.  Dendy  for 
himself,  his  executors,  administratora,  and  assigns,  agrees  to 
make  the  payment  to  the  said  T.  Henderson  hereinafter 
mentioned,  (that  is  to  say,)  that  the  said  T.  Henderson  shall 
be  paid  a  salary  of  651.  per  annum,  payable  to  him  weekly; 
that  the  said  T.  Henderson  shall  exclusively  devote  his 
time  and  attention  to  the  interest  of  the  said  S.  Dendy,  and 
shall  not  make  use  of  his  own  name  in  any  business  mat- 
ter, or  as  agent,  except  as  agent  for  and  in  the  name  of  the 
said  S.  Dendy,  his  executors,  administrators,  and  assigns, 
and  shall  not  take  or  accept  any  other  situation,  or  transact 
any  other  business  whatsoever  on  his  own  account,  or  for 
his  own  profit,  or  on  account  or  for  the  profit  of  any  other 
person  or  persons  than  the  said  S.  Dendy,  his  executors, 
&c.,  except  with  the  consent  in  writing  of  the  said  S.  Dendy, 
his  executors,  &a    That  the  said  T.  Henderson  shall  be  at 
liberty  to  determine  this  agreement  on  giving  six  calendar 
months  notice  in  writing  to  the  said  S.  Dendy,  his  exe* 
cutors,  &c. ;  and  that  the  said  S.  Dendy,  his  executors,  &a, 
shall  be  at  liberty  to  determine  this  agreement  on  one 
calendar  month's  notice  to  the  said  T.  Henderson ;  but  in 
case  of  any  such  determination  by  either  party  as  last 
aforesaid,  the  said  T.  Henderson  shall  not,  nor  will,  unless 
with  and  during  the  consent  of  the  said  S.  Dendy,  (such  con- 
sent to  be  revocable  at  any  time)  for  the  space  of  twenty- 
one  years  firom  the  expiration  of  such  notice,  and  not- 
withstanding the  decease  of  the  said  S.  Dendy  previous  to 
or  during  the  period  aforesaid,  reside  in  the  parish  of  Tor- 
moham,  or  of  St  Mary  Church,  or  within  twenty-one  miles 
thereof,  or  transact  or  carry  on  therein  or  within  the  dis- 
tance aforesaid,  eith^  for  himself  or  any  other  person  or 
persons  whomsoever,  or  in  partnership  or  in  connexion  with 
any  other  person  or  persons  whomsoever,  during  the  period 

02 


V. 

Hendkbsow. 


196  EXCHEQUER  REPORTS. 

1855.  of  twenty-one  years,  any  business  of  the  nature  or  descrip- 
Dendt  ^^^^  ^f  ^^^  business  that  may  be  carried  on  under  this 
agreement,  or  may  be  intended  so  to  be,  under  a  penalty  of 
2000!.  to  be  recovered  as  liquidated  damagea  That  this 
agreement  shall  not  determine  on  the  decease  of  the  said 
S.  Dendy,  unless  such  notice  to  that  effect  in  writing  as 
hereinbefore  is  mentioned  shall  have  previously  been  given 
by  either  party ;  and  that  the  word  assigns  shall  be  taken 
to  include  the  appointees  or  nominees  of  the  said  S.  Dendy 
to  the  benefit  of  this  agreement,  and  also  any  person  or  per- 
sons who  may  be  or  become  at  any  time  hereafter  the  sur- 
viviiig  partner  or  partners  in  any  firm  whereof  the  said  S. 
Dendy  may  have  expressed,  or  shall  express  any  intention, 
or  proposal,  or  wish  to  enter  into  partnership. — ^Averments : 
that^  according  to  the  terms  of  the  said  agreement,  the 
defendant  became  and  was  the  resident  clerk  of  the  plaintiff 
and  so  continued  until  the  said  agreement  was  determined 
as  hereinafter  mentioned  :  that  afterwards,  and  on  the  15th 
day  of  August,  1854,  and  whilst  the  defendant  continued 
such  resident  clerk  as  aforesaid,  the  plaintiff  determined  the 
said  agreement,  to  wit,  by  giving  to  the  defendant  one 
calendar  month's  notice  in  writing  in  that  behalf,  according 
to  the  terms  of  the  said  agreement;  and  although  such 
notice  expired,  to  wit,  on  the  15th  day  of  September,  1854, 
and  twenty-one  years  from  such  expiration  hath  not  elapsed, 
and  although  the  plaintiff  hath  in  all  things  performed  his 
part  of  the  said  agreement  and  all  conditions  precedent : 
Yet  the  defendant  hath,  without  the  consent  and  against  the 
will  of  the  plaintiff,  after  the  expiration  of  the  said  notice, 
to  wit,  continually  from  the  time  of  such  expiration  hitherto 
resided  in  the  said  parish  of  Tormoham  and  also  within 
twenty-one  miles  therefrom ;  and  hath  during  the  period 
aforesaid  transacted  and  carried  on  in  the  said  parish  of 
Tormoham  and  in  the  said  parish  of  Mary  Church,  and  also 
within  the  distance  of  twenty-one  miles  thereof  respectively, 
for  himself  and  certain  other  persons,  and  in  connection 
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with  certain  other  persons,  business  of  the  nature  and         1855. 
description  of  the  business  so  to  be  carried  on  under  the        Dendy 
said  agreement :    And  the  plaintiff,  by  virtue  of  the  said    uj^jip^ag^jj, 
agreement,  claims  2000Z. 

Flea. — To  first  breach,  that  although  the  defendant  hath, 
since  the  expiration  of  the  said  notice,  resided  in  the  parish 
of  Tormoham  and  within  twenty-one  miles  thereof ;  yet  he 
hath  not  so  resided  for  the  purpose  or  with  the  intention 
of  carrying  on  business  of  the  nature  or  description  of  the 
business  to  be  carried  on  under  the  said  agreement 

Demurrer  and  joinder  therein. 

Sir  F,  Thesiger,  in  support  of  the  demurrer. — First,  the 
plea  is  bad     The  agreement  is,  that  the  defendant  will  not 
reside  or  carry  on  the  particular  business  within  the  pro- 
hibited distanca     Those  are  distinct  stipulations.    The  first 
breach  alleges  that  the  defendant  did  reside  within  that 
distance ;  and  it  is  no  answer  to  say  that  the  defendant  did 
not  reside  for  the  purpose  of  carrying  on  the  particular 
business.    There  is  an  absolute  agreement  not  to  reside, 
and  it  is  immaterial  what  was  the  defendant's  motive  for  so 
doing. — ^Secondly,  the  declaration  is  good.     Jhere  is  nothing 
contrary  to  public  policy  in  an  agreement,  foimded  on  a 
good  consideration,  not  to  reside  for  a  certain  period  in  a 
particular  place  or  district     In  a  deed  of  separation  be- 
tween husband  and  wife,  such  a  stipulation  would  be  valid 
All  the  cases  relate  to  agreements  in  restraint  of  trade  ; 
but  if  a  person  may  restrain  himself  from  carrying  on  a 
particular  trade  within  certain  limits,  there  seems  no  reason 
why  he  may  not  lawfully  bind  himself  not  to  reside  within 
these  limits.     It  is  no  objection  that  the  restraint  extends 
beyond  the  life  of  the  plaintiff     In  Hitchcock  v.  Coker  (a) 
the  defendant,  who  had  been  in  the  plaintiff's  service  as  an 
assistant,  agreed  not  to  carry  on  the  business  of  a  druggist 

(a)  6  Ad  &  £.  438. 
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1855.        in  a  certain  town  or  within  three  miles  thereof;  and  it  was 
Dendt      ^^Id  in  the  Exchequer  Chamber,  that  as  there  was  a  legal 
Hendbbsok     ^D^ideration  for  the  contract,  the  circumstance  that  the 
restraint  was  not  limited  to  the  life  of  the  plaintiff,  or  to  the 
time  during  which  he  should  cany  on  business,  did  not 
render  it  unreasonable  or  oppressive.     Again,  in  Bunn  v. 
Ouy  (a),  a  contract  by  an  attorney,  for  a  valuable  consider- 
ation, to  relinquish  his  business  and  recommend  his  clients 
to  two  other  attomies,  and  that  he  would  not,  after  a  cer- 
tain time, .{practise  within  certain  limits  as  an  attorney,  was 
held  good  in  law,  though  the  restriction  was  indefinite. 
[Alderaon,   B. — ^The   rule    was    correctly   laid    down    in 
Hitchcock  V.  Coker  (6),  where  TindaZ,  C.  J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber,  says,  "  We  agree 
in  the  general  principle  adopted  by  the  Court,  that  where 
the  restraint  of  a  party  from  canying  on  a  trade  is  lai^er 
and  wider  than  the  protection  of  the  party  with  whom  the 
contract  is  made  can  possibly  require,  such  restraint  must 
be  considered  as  unreasonable  in  law,   and  the  contract 
which  would  enforce  it  must  be  therefore  void."    Now,  in 
this  case,  would  not  the  agreement  prevent  the  defendant 
from  residing  within  the  particular  limit,  even  though  he 
became  a  clergyman,  or  a  physician,  or  an  officer  in  the 
army  ?     Piatt,  B. — Suppose  the  Bishop  of  Exeter  appointed 
him  minister  of  the  parish  of  Tormoham  ?]     If  the  restric- 
tion is  foimded  on  an  adequate  consideration  and  is  not  of 
itself  unreasonable,  it  is  valid :   M'aUan  v.  May  (c).     In 
TaUia  v.  TaUis  (d)  a  covenant  by  the  defendant  restricting 
him  from  carrying  on  the  business  of  a  canvassing  publisher 
either  in  London  or  within  150  miles  from  the  General 
Post-office,  or  in  Liverpool  or  Manchester,  was  held  not  to 
be  unreasonable;  and  a  plea  that  there  were  numerous 
works  which  the  plaintiff  did  not  publish,  and  had  no  in- 


(a)  4  East,  190.  (c)  11  M.  &  W.  66a 

(6)  6  Ad.  &  E.  454.  (cQ  1  R  &  B.  391. 
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tention  of  publishing,  and  that  many  such  might  be  pub-  IB66, 
lisbed  with  advantage  to  the  public  by  defendant  and  with- 
out injtiry  to  the  plaintiff,  was  held  bad.  Lord  Campbell, 
C.  J.,  in  delivering  the  judgment  of  the  Court,  says,  "  Un- 
less the  defendant  made  it  plainly  and  obviously  clear  that 
the  plaintiff's  interest  did  not  require  the  defendant's 
exclusion,  or  that  the  public  interest  would  be  sacrificed  if 
the  defendant's  intended  publications  are  excluded,  accord- 
ing to  the  general  rule  before  referred  to,  we  ought  not  to 
hold  the  contract  void."  So  here,  the  defend^smt  ought 
clearly  to  establish  that  the  restriction  is  greater  than  the 
plaintiff's  interest  requires,  or  that  it  is  injurious  to  the 
publia 

J.  A.  Russell  contra. — ^The  true  test  is,  whether,  looking 
at  the  £eu^  disclosed  on  the  record,  the  restriction  sought  to 
be  imposed  is  beyond  what  the  plaintiff's  interest  requires. 
Now,  the  object  of  the  agreement  was  to  protect  the  plain- 
tiff with  reference  to  the  business  intended  to  be  carried  on 
under  it ;  but  the  effect  of  the  agreement  is  to  restrain  the 
defendant  from  carrying  on  any  business  whatever  within 
the  prescribed  limits.  There  is  an  absolute  restriction 
against  residence  within  these  limits,  and  if  the  defendant 
cannot  reside  he  cannot  carry  on  cmy  business  there.  That 
is  an  unreasonable  and  oppressive  restriction.  [Alderson, 
B. — Is  it  clear  that  the  protection  of  the  plaintiff  does  not 
require  that  the  defendant  should  not  reside  within  the 
prescribed  limits  ?  The  defendant  must  perform  his  agree- 
ment unless  he  can  clearly  establish  that  the  restraint  is 
unreasonable.  Martin,  B. — I  never  could  understand  how 
the  question  of  reasonableness  was  one  for  the  Court  to 
decide,  but  it  was  so  laid  down  by  Lord  Macclesfield  in 
Mitchel  V.  Beyndds  (a).]  Restraints  of  this  description 
may  be  divided  into  three  classes :  first,  restraints  on  the 

(a)  1  P.  Wms.  181. 
VOL.  XI.  P  EXCH. 
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1809.        Bftle  of  a  good-will  of  a  business;  secondly,  on  a  dissolution 
""^J^JJ^      of  partnership;  and  thirdly,  between  master  and  servant 
^'  The  two  former  have  reoeived  a  liberal  protection ;  but  with 

respect  to  the  latter,  there  is  no  case  m  which  a  restnction 
so  laige  as  the  present  has  been  upheld.  But  assuming 
that  the  agreement  is  good  in  law,  the  plea  affords  an 
answer  to  the  first  breach,  for  it  shews  that  the  defendant 
did  not  reside  for  any  purpose  connected  with  the  agree- 
ment — ^He  also  referred  to  PiUemgtcn  v.  Scott  (a). 

Sir  F.  Theaiger  in  reply. — If  the  agreement  be  thus 
read — ^that  the  defendant  will  not  reside  and  carry  on 
business  within  the  prescribed  limits,  the  plea  is  bad,  be- 
cause it  does  not  answer  the  breach  which  contains  the  two 
allegations,  viz.,  the  residing  and  carrying  on  business  ;  but 
if  the  stipulations  are  distinct^  viz.,  that  the  defendant  will 
not  reside  or  carry  on  business,  then  it  is  admitted  by  the 
plea  that  he  did  reside,  and  the  purpose  for  which  he  did 
so  affords  no  justification.  Then  with  respect  to  the  de- 
claration :  assuming  that  there  is  an  absolute  prohibition 
against  all  residence  within  the  prohibited  space  or  dis- 
tance, it  being  apparent  on  the  face  of  the  agreement  what 
was  the  object  of  that  prohibition,  and  it  being  founded  on 
a  good  consideration,  the  Court  cannot  say  that  it  is  un- 
reasonable. 

Pollock,  C.  B. — I  am  of  opinion  that  the  declaration  is 
good  and  the  plea  bad.  If  the  agreement  be  read  accord- 
ing to  its  ordinary  language,  then  there  is  an  absolute  un- 
dertaking by  the  defendant  not  to  reside  within  the  par- 
ticular limit ;  and  the  plea  admits  that  he  did  so  resida 
But  if  the  agreement  is  to  be  read  as  containing  but  one 
stipulation,  viz.,  that  the  defendant  will  not  reside  omd 
carry  on  business,  then  the  plea  affords  no  answer  to  it 
So  that,  qxidounque  vid  datd  the  declaration  is  good  and 
plea  bad. 

(a)  15  M.  &  W.  667. 
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Aldebson,  R — In  order  to  raise  any  valid  defence,  the 
defendant  must  traverse  the  breach,  in  terms  as  alleged  in 
the  declaration.  It  may  be  that  it  requires  the  quidification 
stated  in  the  plea ;  but  if  it  does,  the  defendant  cannot 
plead  to  it,  for  he^cannot  deny  that  he  resided  within  the 
prohibited  limit 

Platt,  B. — ^I  am  of  the  same  ojmiion.  If  the  agreement 
ought  to  be  read  as  if  the  word  "or''  were  "  and,"  the  plea 
is  clearly  bad,  and  the  declaration  good.  But  if  the  agree- 
ment is  to  be  read  as  containing  two  propositions,  in  the 
alternative^  vizL,  that  the  defendant  will  not  reside  or  carry 
on  business,  I  nevertheless  think  that  the  declaration  is 
good,  because  the  restriction  as  to  residing  within  the  par- 
ticular distance  seems  to  me  a  reasonable  restriction,  in  order 
to  protect  the  other  party.  Therefore,  reading  the  dedara- 
iion  in  either  way,  it  is  good,  and  the  plea  bad. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  plea  ia 
clearly  bad,  and  the  real  question  turns  on  the  declaration. 
Now,  if  any  portion  of  the  contract  is  valid,  there  is  a  good 
cause  of  action.  The  defendant  agrees  not  to  reside  within 
a  certain  district,  or  carry  on  therein  a  particular  business. 
If  that  agreement  can  be  read  so  as  to  leave  a  portion  good, 
the  declaration  may  be  supported.  It  seems  to  me  that  it 
may  be  read  as  prohibiting  the  defendant  ftom  carrying  on, 
within  the  particular  district^  business  of  the  description 
mentioned  in  the  agreement;  and  the  declaration  contains 
a  breach  allying  that  he  did  so.  Therefore,  assuming 
that  the  other  part  of  the  agreement  is  bad,  that  part  is 
valid ;  and  consequently  there  is  a  good  cause  of  action  in 
respect  of  il 
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A  debtor,  who 
htm  obtained 
his  discham 
QDder  the  hk- 
Bolvent  Debt^ 


June  2.  George  v.  SoMERa 

J-N  this  case  a  plaint  had  been  levied  in  the  county  court 
of  Kent,  and  on  the  7th  of  March  judgment  was  given 
against  the  defendant,  and  an  order  was  made  for  imme- 
on  Act,  1  ft  2  diate  payment,  upon  which  execution  issued.  On  the  2nd 
B.  76,  is  8tm  of  April  the  defendant  was  arrested  at  the  suit  of  another 
du!^wtion  of  c^<ii*<>r.  On  the  3rd  he  petitioned  the  Insolvent  Debtors 
the  judge  of  a    Court,  and  on  the  28th  he  obtained  his  dischaim  under  the 

county  oourt,     _ 

to  be  oominii-  Insolvent  Debtors  Act^  1  &  2  Yict  c.  110,  s.  75,  the  judg- 

under  SiJdSth  ™^^*  ^^^^  being  duly  inserted  in  his  schedule.  On  the  10th 

r*  io*v\it^*  of  May  the  defendant  was  brought  up  before  the  judge  of 

0.  95,  for  dia-  the  county  court  upon  a  judgment  summons,  issued  under 

an  ord«rmade  ^^  ^^^  Section  of  the  9  &  10  Yict  c.  95,  when  the  defend- 

men"^"^  ant  relied  upon  his   discharge  by  the  Insolvent  Debtors 

mona  under  Court :  but  the  judge  of  the  county  court  committed  him  to 

the  98th  aeo-  J      o  J 

tion,  obtained    prison  for  forty  days,  and  upon  a  subsequent  application  for 
aft^auohdia-   his  discharge  refused  to  grant  it 

0,  Francis  now  moved  for  a  writ  of  habeas  corpus  for  the 
discharge  of  the  defendant  out  of  custody  (a). — The  prisoner 
is  entitled  to  his  liberty,  on  the  ground  that  he  had  obtained 
bis  discharge  in  the  Insolvent  Debtors  Court  in  respect  of 
this  judgment     Now,  the  98th  section  of  the  9  &  10  Yict 


(a)  The  learned  oounsel  had 
iq[>plied  to  the  Ck>art8  of  Queen*B 
Bench  and  Commou  Pleas  for 
the  discharge  of  the  defendant ; 
bnt  those  Courts  bad  refused  a 
rule:  see  Qewge  v.  SomerSy  16 
C.  B  539.  The  following  is  from 
Mr.  Blackburn's  note  of  what 
occurred  in  the  Queen's  Bench : 
Owrgt  V.  Somers: — Francis  mov- 


ed for  the  discharge  of  the  de- 
fendant in  this  case  in  Trin. 
Term,  1855  (May  £4),  before 
Lord  Campbell^  C.  J.,  Coleridge^ 
J.,  ErU^  J.,  and  Crompton,  J. ;  but 
the  Court  refused  the  rule,  re- 
ferring to  Ex  parte  Chrietiej  4 
£.  &  B.  714,  and  saying  that 
they  were  bound  by  Abley  v. 
J)aU,  11  C.B.  378. 
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0.  95,  under  which  he  was  committed,  enacts,  that  **  it  shall  1856. 
be  lawful  for  any  party  who  has  obtained  any  unsdHafied 
judgment  or  order  in  any  court  held  by  virtue  of  this  Act," 
for  the  payment  of  any  debt,  to  summon  the  debtor  to  ap- 
pear in  the  county  court,  to  be  examined.  And  by  the  9i)th 
section  the  Judge  is  empowered,  under  certain  circum- 
stances therein  mentioned,  to  commit  the  debtor  to  prison 
for  forty  days.  The  judgment  in  respect  of  which  the  de- 
fendant has  obtained  his  discharge  in  the  Insolvent  Debtors 
Court,  cannot  be  considered  as  an  unaatisfied  judgment 
within  the  meaning  of  the  98th  section.  The  Court  of 
Queen's  Bench  refused  to  interfere,  on  the  ground  that  they 
felt  themselves  bound  by  the  decision  of  the  Court  of  Com- 
mon Fleas  in  Abley  v.  Dale  (a);  but  the  authority  of  that 
case  seems  somewhat  shaken  by  the  more  recent  decision  of 
the  same  Court  in  Sx  parte  Dakma  (6).  [PoUock,  C  B. — In 
that  case  the  defendant  wds  held  not  liable  to  be  arrested,  on 
the  ground  of  personal  privilege.  That  is  not  an  authority 
in  point  Martin,  B. — I  agree  that  if  the  power  of  com- 
mittal given  to  the  Judge  of  the  county  court  by  the 
99th  section  of  the  9  &  10  Vict,  a  95,  had  reference 
only  to  the  debtor's  property  which  is  taken  by  the  Insol- 
vent Debtors  Court,  the  argument  on  the  part  of  the  de- 
fendant would  hold  good.  But  imder  that  section  a  person 
is  liable  to  be  conmiitted,  although  he  may  have  no  pro- 
perty whatever.  The  Insolvent  Debtors  Court  deals  with 
the  property  only,  but  the  county  court  judge  may  commit 
a  debtor  for  having  obtained  credit  by  false  pretences,  or 
fraud,  or  breach  of  trust  How,  then,  can  the  Insolvent 
Debtors  Act  operate  on  these  matters?]  Under  the  76th 
and  77th  sections  of  the  1  &  2  Vict  c.  1 10,  the  defendant 
has  already  been  in  peril  of  being  imprisoned  for  these  mat- 
ters. [PoUock,  C.  B. — It  is  not  stated  that  any  oppositiou 
was  made  to  his  dischaige  in  the  Insolvent  Debtors  Court. 

(a)  11  C,  B.  378.  (6)  16  C.  B.  77. 
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1805.        He  is  in  the  same  situaiiQii  as  a  person  who  has  been  taken 
before  a  magistrate  for  oommittal,  and  the  charge  has 
been  dismissed    It  is  not  suggested  that  the  Inscdvent 
Debtors  Ckmrt  took  cognisance  of  those  matters  over  which 
the  coxmty  court  has  jurisdicticm.    Martim^  B. — AbUy  v. 
Dale  is  directly  opposed  to  this  implication;  and,  moreover, 
the  defendant  has  already  obtained  the  (pinion  of  two  <tf 
the  superior  Court&    He  must  bring  an  action,  and  take 
the  case  to  a  C!ourt  of  error.]    Lastly,  the  defendant  is  en- 
titled to  his  discharge  by  the  express  language  of  the  90th 
section  of  the  1  &  2  Vict.  c.  110,  which  enacts,  that  ''no 
person  who  shall  have  become  entitled  to  the  benefit  of  this 
Act  by  any  such  adjudication  as  aforesaid,  shall  at  any  time 
thereafter  be  imprisoned  by  reason  of  the  judgment  so  as 
aforesaid  entered  up  against  him  or  her,  according  to  this 
Act^  or  for  or  by  reason  of  any  debt  or  sum  of  money,  or 
costs,  with  respect  to  which  such  person  shall  have  become 
so  entitled,  or  for  or  by  reason  of  any  judgment^  decree,  or 
order  for  payment  of  the  same;  but  thati  upon  every  arrest 
or  detainer  in  prison  upon  any  such  judgment  so  entered 
up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum 
of  money  or  costs,  or  judgment^  decree,  or  cnrder  for  pay- 
ment of  the  same,  it  shall  be  lawful  for  any  Judge  of  the 
Court  from  which  any  process  shall  have  issued  in  respect 
thereof,  and  such  Judge  is  hereby  required,  upon  proof 
made  to  his  satisfaction  that  the  cause  of  such  anest  or  de- 
tainer is  such  as  hereinbeibre  mentioned,  to  release  such 
prisoner  from  custody,  unless  it  shall  aj^ar  to  such  Judge, 
upon  inquiry,  that  such  adjudication  as  aforesaid  was  made 
without  due  notice,  where  notice  is  by  this  Act  required, 
being  given  to  or  acknowledged  by  the  plaintiff  on  such 
process,  or  being  by  him  dispensed  with  by  the  acceptance 
of  a  dividend  under  this  Act  or  otherwise/' 

Pollock,  C.  B. — I  think  there  is  no  ground  for  a  rule. 
The  later  Act,  9  &  10  Vict.  c.  95,  ^ives  new  powers  to  the 
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Judge  of  the  county  courts  and,  in  fact^  overrides  the  for-        1865. 
mer.    The  defendant^  therefore,  is  not  entitled  to  his  dis- 
charge. 

Martin,  R — I  think  also  there  ought  to  be  no  rule;  but  I 
do  not  entertain  so  strong  an  opinion  upon  the  point  as  my 
Lord  Chief  Baron.  I  think  that  we  are  not  at  liberty  to 
refuse  to  act  upon  the  authority  of  Alley  v.  Dale;  but  if  the 
question  were  to  be  brought  before  me  as  a  member  of  a 
Court  of  error,  I  should  feel  myself  at  liberty  to  consider 
the  cmectness  of  that  decision  (a). 

Rule  refused, 
(a)  The  other  Jndgee  were  absent 


MOBGAN  V,  FeRNTHOUGH. 


June  II. 


L  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  ^  defendant  is 
why  a  side-bar  rulei  obtained  by  him  for  the  costs  of  the  ^^^  entitled  to 
day  for  not  proceeding  to  trial,  should  not  be  set  asida  The  ihed^fornot 
plaintifii;  an  attorney,  had  given  notice  of  trial  for  the  bst  S^^n^^^ 
Idveipool  Assizes;  but  when  the  case  was  called  on,  the  ^['^^v/"^ 
plaintiff's  derk,  who  was  in  attendance,  did  not  either  pro-  one  appcM^ 

7    .  .      ^  .1^-1  .  3  J         '^       on  his  behalf 

ceed  with  the  cause  or  .withdraw  the  record,  and  no  one  when  the 
appeared  on  behalf  of  the  defendant,  and  consequ^tly  the  ^[u^^ 
cause  was  struck  out. 

Milward  shewed  cause  (June  9.) — The  defendant  is 
entitled  to  the  costs  of  the  day,  although  he  was  not  pre- 
sent when  the  cause  was  called  on.  And  if  he  is  entitled 
to  the  smallest  sum  in  respect  of  such  costs,  this  rule  ought 
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1865.  to  be  discharged  In  AUoU  v.  Bearer  oft  (a),  where  it  was 
MoBOAK  ^^^^  ^h^^  A  defendant  is  entitled  to  move  for  judgment  as  in 
FMiNraoooH  ^^**®  ^^  *  nonsuit,  although  the  cause  on  being  called  on  for 
^al  was  struck  out  of  the  list  in  consequence  of  the 
absence  of  both  parties,  Parke,  B.,  said,  ''  The  plaintiff 
has  not  proceeded  to  trial  according  to  the  course  and  prac* 
tice  of  the  Court,  but  has  been  guilty  of  defeiult ;  and  the 
defendant  might  either  have  instructed  counsel  to  appear 
and  have  the  plaintiff  called,  or  he  might,  as  he  has  done, 
apply  to  this  Court  for  judgment  as  in  case  of  a  nonsuit 
The  affidavit,  however,  discloses  a  sufficient  excuse  to  induce 
us  to  discharge  the  rule  as  a  peremptory  undertaking.  If 
the  defendant  can  shew  by  affidavit  that  any  costs  of  the 
day  have  been  incurred  in  consequence  of  the  defiskult,  he 
ought  to  have  them."  [Pollock,  C.  B. — ^The  dictum  of  a 
learned  Judge  upon  a  matter  not  before  the  Court,  and  not 
even  alluded  to  by  the  counsel,  is  of  no  binding  authority. 
In  that  case  the  costs  of  the  day  were  not  asked  for.]  It  is 
sufficient  if  the  defendant  shews  that  the  plaintiff  has  been 
guilty  of  a  default  in  not  proceeding  to  trial  according  to 
his  notica  This  appears  from  the  language  of  the  69th  rule 
of  HiL  Term,  2  Will  4 ;  and  the  '99th  sect  of  the  Common 
Law  Procedure  Act,  1852,  enacts  that  "  A  rule  for  costs  of 
the  day  for  not  proceeding  to  trial  pursuant  to  notice,  or 
not  countermanding  in  sufficient  time,  may  be  drawn  up  on 
affidavit  without  notice."'  Powell  v.  James  (6)  is  an  autho- 
rity that  the  affidavit  need  not  shew  that  the  defendant 
has  actually  incurred  costs.  Newton  v.  ChapUn  (c), 
cited  on  .moving  for  the  rule,  has  no  bearing  on  the 
question. 

Brett,  in  support  of  the  rule. — ^The  plaintiff  relies  upon 
Newton  v.  ChapUn  as  a  decision  directly  in  his  feivour. 
It  was  there  held  that  a  plaintiff  is  not  entitled  to  the 

(a)  4  D.  &  L.  327.         (b)  12  M.  &  W.  100.         (c)  7  C.  B.  774. 


TRINITY  TERM,   18  VICT.  207 

costs  of  the  day,  unless  he  is  present  when  the  cause  is  called        1855. 
on.     Here  the  plaintiff  was  represented  by  his  clerk,  who       moboait 

was  in  attendance  at  the  tima     If  the  defendant  had  been    „ ^ 

present,  he  might  have  asked  for  a  nonsuit.  The  allowance 
of  these  costs  is  a  matter  purely  within  the  discretion  of  the 
Court:  Pope  v.  Fleming  (a),  Sleemcm  v.  T?ie  Copper 
MtTiers'  Company  (b) ;  and  as  the  defendant  has  been 
guilty  of  a  defeiult,  he  is  not  entitled  to  them. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — ^The  question  in  this  case  was, 
whether  a  defendant  is  entitled  to  the  costs  of  the  day  for 
not  proceeding  to  trial,  where  neither  the  plaintiff  nor  he 
attended  in  pursuance  of  the  notice  of  trial,  in  consequence 
of  which  the  cause  was  struck  out.  We  are  of  opinion  that 
under  these  circumstances  the  defendant  is  not  entitled  to 
such  costa  Our  judgment  is  founded  upon  this  short 
ground,  that  it  was  entirely  owing  to  the  defendant's  own 
fault  that  any  useless  costs  were  incurred,  for  if  he  had  duly 
attended  at  the  trial  he  might  have  nonsuited  the  plaintiff. 
But  as  he  was  not  in  attendance,  both  parties  are  in  pari 
delicto ;  and  the  person  who  is  equally  in  fault  with  the 
other  side  cannot  ask  the  Court  for  costs  which  are  the 
consequence  of  the  n^lect  in  which  he  concurred,  and  which 
was  the  cause  of  the  mischief  whereof  he  complains.  A 
case  was  cited  by  the  defendant's  counsel  of  AUott  v.  Bear- 
croft,  on  which  I  remarked  during  the  argument^  that  the 
question  whether  the  party  was  entitled  to  costs  was  not 
then  before  the  Court;  and  what  the  learned  Judge  is 
reported  to  have  said,  namely,  that  "  if  the  defendant  could 
shew  that  any  costs  of  the  day  have  been  incurred  in  con- 
sequence of  that  default^  he  ought  to  have  them,"  could 

(a)  5  £xch.  249.  (jb)  12  Jar.  184. 
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hardly  be  taken  to  have  reference  to  a  case  in  which  the 
de&ult  was  one  in  which  the  defendant  himself  participated 

FHurraouoB.  ^®  ^^^^^  ^^  Newton  v.  Chaplin  (a)  waa  relied  upon  by 
the  plaintiff's  counsel,  where  the  Court  of  Conunon  Pleas  ap- 
pear to  have  thought  a  plaintiff  not  entitled  to  the  costs 
of  the  day  when  he  had  not  appeared.  There  a  special 
jury  had  been  obtained  by  the  drfendant^  the  jury  were 
nominated  and  reduced,  and  the  cause  was  called  on ;  but, 
no  special  jury  being  in  attendance,  the  cause  was  struck 
out  The  plaintiff  applied  for  a  rule  calling  on  the  defend- 
ant to  shew  cause  why  he  should  not  pay  the  costs  of  the 
day,  imputing  to  him  n^ligence  in  not  insuring  the  at- 
tendance of  the  jury.  The  Court  thought  that  the  plaintiff 
might  have  summoned  the  jury  himself;  but  at  all  events, 
that  he  ought  to  have  appeared  at  the  trial  It  is  not 
necessary  to  make  any  further  reference  to  the  cases ;  for  if 
the  defendant  had  been  present  at  the  trial,  the  costs  he 
now  seeks  to  recover  would  not  have  been  thrown  away. 
The  rule  must^  therefore,  be  absolute  to  discharge  the  side- 
bar rule. 

Rule  absolute. 

(a)  7  C.  B.  774. 
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18fi5. 


WbIOHT  V.  MORREY.  June  12. 


re- 


VNTHANK  moved  for  a  rule  calling  on  the  plamti£f  to  The  Court 
shew  cause  why  the  defendant  should  not  be  at  liberty  to  ^i  order  for^ 
inspect  and  take  a  copy  of  an  account  book  in  the  plaintiffs  JJVdocun^ 
possession  containing  entnes  relating  to  certain  accounts  be-  upon  an  «ffidar 

___  Tit  mftde  by 

tween  the  plaintiff  and  the  defendant. — ^The  affidavit  of  the  the  defendant! 
defendant^  in  support  of  the  motion,  stated  that^  the  defend-  Uiat  UM^dn- 
ant's  wife  having  died  on  the  morning  of  the  23rd  of  January  t>ff*»  ol«"n 

,  was  for  money 

last,  the  plaintiff  on  the  same  day  informed  him  that  some  lent  to  the 
year?  previously  he  had  lent  the  defendant's  wife  2001.,  and  ^^e,  and 
that  that  was  the  first  intimation  the  defendant  had  received  £^^®£^^* 
of  the  matter;  that  the  plaintiff  at  the  same  time  produced  which  the  de- 
and  shewed  to  the  defendant  an  account  book,  stating  it  oeivedof  such 
to  be  the  book  in  which  his  accoimts  against  the  defend-  t^^ JJeath 
ant  were  kept,  and  in  which,  as  the  defendant  believed,  a  of  his  wife, 

^  but  on  the 

sum  of  200{.  was  entered  and  charged  against  him;  and  day  of  her 
that  he,  the  defendant^  was  desirous  of  knowing  whether  the  the  j^a^tiff 
money  was  advanced  before  or  after  the  defendant's  mar-  J^J^^^^® 
riage  with  his  deceased  wife.     An  application  had  been  aoooontbook, 
made  to  Ma/rtin,  B.,  at  chambers,  but  his  Lordship  refused  to  plaintiff  stated 
make  an  order. — If  it  should  appear  firom  the  book  that  the  Jountirbe-**'^ 
money  was  advanced  after  coverture,  the  defendant  has  a  *^?®°  J^i?**^ 

•^  .  •  and  the  de- 

good  defence  to  the  action.    He  is  therefore  desirous  of  in-  fendant,  and 
specting  the  book  to  ascertain  the  date  of  the  loaa  [Parke,  deftaidant  be- 
B. — The  defendant  is  seeking  by  this  application  to  pick  a  of^^ed*^  '^^ 
hole  in  the  plaintiff's  case.    A  bill  of  discovery  would  not  charged 
lie  in  such  a  case.]     The  plaintiff  is  not  bound  to  use  the  and  that  he' 
book,    as   he    may   prove   his    case  by  other  evidence.  JntnowSg" 
\ Martin,  B. — If  the  book  be  evidence,  it  is  the  plaintiff's,  and  whether  the 

■■  •11^.  money  was  ad- 

the  defendant  has  no  right  to  ask  for  the  inspection  of  a  yanoed  before 

J  xt_'i_'  -xiTi-*  T  or  after  his 

document  which  is  no  part  of  his  case].  marriage  with 

his  deceased 
wife. 
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1855. 


Wright 

V, 
MOB&ET. 


Per  Curiam  (a). — The  affidavit  is  not  sufficient    There 
will  be  no  rule. 

Rule  refused. 

(a)  Pollock,  C.  B.,  Parke,  B.,  and  MaHin,  B. 


June  12. 


Mat  v.  HAWKIN& 


The  affidavit  LdUSH  had  obtained  a  rule  calling  on  the  defendant  to 
im  app£ation  ^^®^  cause  why  the  plaintiff  should  not  be  at  liberty  to  de- 
by  a  plaintiff    jiy^r  to  him  the  interrogatories  in  writing  hereinafter  men- 

for  leave  to  «  -»r  -r 

deliver  inter-  tionea,  Under  the  17  &  18  Vict  c.  125,  &  51. — It  was  an 
^e^defendont^  action  of  ejectment  brought  by  the  plaintiff  as  assignee  of 
SS^d'a^tion     *•»«  reversion,  against  the  defendant  who  was  tenant  in  pes- 

of  the  Com- 
mon Law  Pro- 
cedure Act, 
1854,  must 
■hew  that  he 
has  a  good 
cause  of  ac- 
tion upon  the 
merits;  and, 
therefore,  in 
an  action  of 
ejectment  by 
reason  of  the 
forfeiture  of 
a  lease  by 
breach  of  a 
covenant  to 

insure,  an  affi-  effect  any  policy  or  policies  of  insurance  upon  the  premises 
merely  stated    mentioned  in  the  preceding  interrogatories  ?    If  so,  in  what 

that  the  plain- 
tiff believed 
that  "there 
was  a  good 
cause  of  ac- 
tion for  the 
breach  of 
covenant 

above  mentioned,"  was  held  insufficient,  inasmuch  as  by  a  waiver  of  the  forfeiture  the 
plaintiff's  right  to  maintain  ejectment  would  be  gone. 


session,  upon  the  alleged  forfeiture  of  the  lease  under  which 
the  premises  were  held,  by  reason  of  a  breach  of  a  general 
covenant  to  insure.  The  proposed  interrogatories  were  as 
follows : — 

"  First — Have  you,  or  has  any  person  on  your  behalf, 
and  if  so,  from  what  and  up  to  what  period,  paid  the  rent  of 
SI.  58,  per  anniun  in  respect  of  the  premises  for  which  this 
action  is  brought;  and  to  whom  and  for  whose  use  have  you 
so  paid  the  same,  and  have  you  the  receipts  for  the  same  ? 

"  Secondly. — Did  you  at  any  time  or  times,  and  when, 


office  or  offices  respectively,  for  what  amount  or  amounts, 
what  is  the  number  of  each  of  such  policies,  and  how  long 
was  each  of  such  policies  kept  on  foot  ? 


V. 

Hawkins. 
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"  Thirdly. — Was  there,  any  time  between  1 838  and  the  1855. 

16th  of  June,  1854,  any  subsisting  policy  or  policies  upon  the  ^^^ 

said  premises  ?  If  so,  what  is  the  number  and  date  of  such 
policy,  or,  if  more  than  one,  of  each  of  such  policies,  in  what 
office  or  offices,  by  whom  and  for  what  amount  or  amounts 
was  each  of  them  effected,  and  how  long  was  each  of  them 
kept  on  foot?'' 

The  affidavit  in  support  of  the  motion  was  a  joint  one 
made  by  the  plaintiff  and  his  attorney,  which,  after  setting 
forth  the  fitcts,  stated  that  in  June,  1854,  the  defendant,  in 
answer  to  inquiries  and  demands  made  by  the  plaintiff,  in- 
formed him  that  the  premises  were  insured  in  a  certain 
insurance  office,  stating  the  amount  and  number  of  the 
poUcy ;  that  the  plaintiff  thereupon  ascertained  that  the 
insurance  was  effected  on  the  17th  of  June,  1854  ;  and  the 
plaintiff  added  his  belief  that  no  insurance  whatever  had 
been  effected  or  was  subsisting  on  the  premises  for  some 
years  up  to  that  dayi  and  that  none  would  then  have  been 
effected  but  for  his  inquiries  and  demands.  The  plaintiff 
further  deposed,  that  in  consequence  of  the  generality  of  the 
covenant  to  insure,  he  was  advised  that  he  should  have 
great  difficulty  and  incur  great  expense  in  proving,  other- 
wise than  from  the  defendant  himself,  the  breach  of  that 
covraiant;  and  further,  that  he  verily  believed  that  he  should, 
(and  his  .attorney  deposed  that  he  believed  the  plaintiff 
would),  derive  material  benefit  in  this  cause  from  the  dis- 
covery sought  by  the  interrogatories ;  and  they  both  deposed 
that  they  believed  that  there  was  a  good  cause  of  action  for 
the  breach  of  covenant  above  mentioned. 

The  case  had  been  before  Parke,  B.,  at  Chambers;  but  his 
Lordship  refused  to  make  an  order,  on  the  ground  that 
the  defendant  was  not  bound  to  disclose  that  he  had  been 
guilty  of  an  act  which  would  amount  to  a  forfeiture  of  his 
estate. 

Watson  (Asplamd  with  him)  shewed  cause.— This  appli- 
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1856.  cation  ongbt  not  to  be  granted,  upon  two  gronnds:  first, 
it  is  a  mere  experiment^  made  with  a  view  to  ascer- 
tain whether  the  defendant  has  been  guilty  of  a  forfeiture; 
and  secondly,  the  affidavit  is  insu£5cienti^  for  it  is  not  an  affi* 
davit  of  merits  as  required  by  the  52nd  section  of  the  Com- 
mon Law  Procedure  Act,  1854.  That  section  enacts^  that 
'^  the  application  for  such  order  shall  be  made  upon  an  affi- 
davit of  the  party  proposing  to  interrogate,  and  his  attorney 
or  agent,  &a,  stating  that  the  deponents  or  deponent  be- 
lieve or  believes  that  the  party  proposing  to  interrogate, 
whether  plaintiff  or  defendant,  will  derive  material  benefit 
in  the  cause  firom  the  discovery  which  he  seeks,  iJudihereia 
a  good  cause  of  action  or  defence  upon  ihe  merita;  and  if 
the  application  be  made  on  the  part  of  the  defendant^  that 
the  discovery  is  not  sought  for  the  purpose  of  delay/'  The 
affidavit  does  not  all^e  that  the  plaintiff  bdieves  that  there 
is  a  good  cause  of  action  to  support  an  action  of  ejectment 
The  forfeiture  of  the  leasee  by  reason  of  the  breach  of  cove- 
nant to  insure,  may  have  been  waived  so  as  to  deprive  the 
plaintiff  of  his  right  to  maintain  an  ejectment — ^He  was 
then  stopped  by  the  Court 

Lush  in  support  of  the  rula — ^Th^  52nd  section  does  not 
make  it  imperative  upon  the  plaintiff  to  depose  that  he  be- 
lieves that  there  is  a  good  cause  of  action  on  ihf  merUe, 
The  latter  words  have  reference  only  to  the  last  antecedent^ 
''  defence,''  and  make  it  incumbent  on  a  defendamt  to  all^e 
that  there  is  a  ''good  defence  on  the  merits."  [Parke^  R — 
The  plaintiff  does  not  all^e  that  there  is  a  good  cause  to 
support  this  action,  but  only  that  there  is  a  good  cause  of 
action  for  the  breach  of  covenant  Piatt,  B, — ^The  plain- 
tiff relies  upon  a  stringent  remedy,  and  he  must,  there- 
fore, be  strictly  correct  in  his  prooeedinga]  The  statute  is 
framed  upon  the  well-known  practice  of  requiring  an  affi- 
davit of  merits  from  a  defendant  who  is  asking  a  &vour. 
PoUockf  C.  B. — I  think  that  a  plaintiff  is  bound  equally 
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with  a  defendant  to  make  an  affidavit  of  merits.  Piatt,  B. —  1805. 
I  also  think  that  he  should  depose  that  he  believes  he  has 
a  meritorious  cause  of  action,  as  well  as  a  defendant^  who  is 
bound  to  state  that  he  believes  he  has  a  meritorious  de- 
fenoa  Parke,  R — ^I  do  not  dissent  from  that  propositioa 
A  plaintiff  is  bound  to  state  that  he  has  "a  good  cause  of 
action.'^  Now,  this  affidavit  is  ambiguous;  for  the  plaintiff 
may  have  a  good  cause  of  action  for  the  breach  of  cove- 
nant by  reason  of  the  defendant  not  having  insured;  but 
the  forfeiture  may  have  been  waived  so  as  to  deprive  him  of 
all  right  to  maintain  this  action  of  ejectment  If  the  for- 
feiture had  been  waived  by  the  acceptance  of  rent^  or  other- 
wise, the  plaintiff  could  not  be  indicted  for  peijury  upon  this 
• 

affidavit    The  objection  is  a  fine  one^  but  must  prevail] 

Pollock,  C.  BL — ^I  think  the  objection  to  the  affidavit 
is  good,  and  that  the  rule  must  be  discharged,  with  costs. 

Parke,  B. — I  am  sorry  that  the  case  should  be  decided 
upon  the  minor  point;  for  it  is  very  much  to  be  desired  that 
the  Court  should  be  in  a  position  to  decide  the  principal 
ona  I  shall  continue  to  pursue  the  principle  I  acted  upon 
in  this  case  at  Chambers,  by  refusing  to  allow  interroga- 
tones  which  are  framed  with  a  view  to  deprive  a  man  of 
his  estate.  I  believe  that  this  principle  is  always  recognised 
in  the  Courts  of  Chancery,  and  I  shall  continue  to  act  upon 
it  imtil  there  is  a  decision  to  the  contrary  in  the  superior 
Courts. 

Plait,  B.,  concurred. 

Martin,  B. — I  take  the  same  view  of  the  matter  as  my 
brother  Parke.  I  think  it  would  be  monstrous  to  allow 
this  enactment  to  be  used  for  the  purpose  of  fishing  out  in- 
formation in  a  matter  of  such  a  penal  character  as  the  pre- 
sent 

Rule  discharged,  with  costa 
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Under  the 
18th  section  of 
the  17  h,  18 
Vict.  o.  126, 
the  right  of 
the  party  who 
begins,  to  sum 
np  the  evi- 
denoe  at  the 
trial,  is  con- 
fined to  the 
case  where 
the  Judge 
holds  that 
there  is  eyi- 
denoe  to  go 
to  the  jury : 
per  Pollock, 
C.  B.,  Parke, 
B.,  and  Mar- 
tm,  B.;  dis- 
sentiente 
PlaU,B. 


Hodges  u  Ancrum  and  Others. 

XHIS  was  an  action  on  a  bill  of  exchange,  against  the  de- 
fendants as  acceptors.  The  defendant  Ancrum  allowed 
judgment  to  go  by  de&ult^  and  the  other  defendants  plead- 
ed that  they  did  not  accept  the  bill;  upon  wldch  issue  was 
joined. 

At  the  trial,  before  Parke,  B.,  at  the  Jjondon  Sittings  in 
this  term,  it  was  objected  on  the  part  of  the  defendants,  who 
had  pleaded,  that  there  was  no  evidence  that  the  bill  was 
accepted  by  their  authority  so  as  to  bind  them.  The  learned 
Judge,  after  hearing  counsel  on  both  sides,  ruled  that 
there  was  no  evidence;  but  stated  that  he  was  of  opinion 
that  the  point  ought  to  be  reserved  for  the  consideration 
of  the  Court.  The  plaintiff's  counsel,  however,  refused 
to  be  nonsuited,  and  claimed  the  right  of  summing  up  his 
case  under  the  18th  section  of  the  Common  Law  Procedure 
Act,  1854.  The  learned  Judge,  however,  was  of  opinion, 
that  as  he  had  niled  that  there  was  no  case  to  go  to 
the  jury,  the  section  relied  upon  did  not  apply,  and  he  in- 
timated that  he  should  direct  a  verdict  to  be  entered  for  the 
defendants.  The  plaintiifs.  counsel  then  consented  to  a 
nonsuit  being  entered,  leave  being  reserved  to  him  to  move 
to  set  the  nonsuit  aside,  and  to  enter  a  verdict  for  the 
plaintiff  for  the  amount  claimed,  if  the  Court  should  be  of 
opinion  that  there  was  evidence  to  go  to  the  jury. 


James  now  moved  in  pursuance  of  the  leave  reserved ;  but 
the  Court  were  unanimously  of  opinion  that  there  was  no 
evidence  to  go  to  the  jury.  He  then  moved  for  a  nde  nisi 
for  a  new  trial  on  the  ground  of  misdirection. — The  plain- 
tiff's counsel  was  entitled  to  sum  up  his  case  to  the  jury  tm- 
der  the  18th  section  of  the  17  &  18  Vict  c.  125,  which 
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enacts,  that,  "  Upon  the  trial  of  any  cause,  the  addresses  to  1865. 
the  jury  shall  be  regulated  as  follows:  The  party  who  be- 
gins, or  his  counsel,  shall  be  allowed,  in  the  event  of  his  op- 
ponent not  announcing  at  the  close  of  the  case  of  the  party 
who  begins  his  intention  to  adduce  evidence,  to  address  the 
jury  a  second  time  at  the  close  of  such  case,  for  the  purpose 
of  summing  up  the  evidence;  and  the  party  on  the  other 
side,  or  his  counsel,  shall  be  allowed  to  open  the  case,  and 
also  to  sum  up  the  evidence  (if  any) ;  and  the  right  to  reply 
shall  be  the  same  as  at  present"  The  judge  has  no  power 
to  interfere  by  withdrawing  the  case  from  the  jury,  and  the 
plaintiff's  counsel  is  entitled  under  this  clause  to  address 
the  jury  at  the  close  of  his  case.  [Martin,  B. — The  clause 
says,  that  he  shall  be  allowed  to  sum  up  ''  the  evidence," 
which  means  in  a  case  in  which  there  is  some  evidence.  If 
there  is  no  evidence,  it  is  the  duty  of  the  Judge  to  say  so. 
Pollock,  C.  B. — Where  the  Judge  rules  that  there  is  no  evi- 
dence, it  would  be  a  mere  idle  ceremony  to  allow  the  party 
or  his  counsel  to  sum  up.  If  the  learned  Judge  is  wrong  in 
ruling  that  there  is  no  evidence  for  the  jury,  the  party  who 
contends  that  there  is  has  his  remedy,  either  by  tendering  a 
bill  of  exceptions,  or  by  moving  the  Court  in  banc  for  a  new 
trial]  It  is  submitted,  that  the  Judge  has  no  right  to  in- 
terfere before  the  plaintiff's  case  is  completed  by  the  ad- 
dress to  the  jury.  The  address  is  as  much  a  matter  of  right 
as  the  right  to  call  a  witness. 

Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to  be 
DO  rule.  Upon  the  first  point  we  have  already  stated,  that 
we  are  aU  of  opinion  that  there  was  no  evidence  to  go  to 
the  jury,  and  therefore  upon  that  point  there  will  be  no 
rule.  The  learned  counsel  also  moved  for  a  new  trial,  on 
the  ground  that  before  he  consented  to  the  entry  of  a  non- 
suit in  order  to  raise  the  first  point,  he  protested  against 
the  entry  of  a  verdict  for  the  defendant  by  the  direction  of 

vox*  XI.  -^        Q  EXCH. 
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1865^  the  learned  Judge,  without  being  fint  allowed  to  sum  up 
the  case  to  the  juiy.  Now,  the  18th  section  says  this. — 
[His  Lordship  stated  it,  and  proceeded:]  Beading  this  sec- 
tion in  the  ordinary  way,  and  according  to  the  just  prin- 
ciples of  construction  with  reference  to  the  subject-mat- 
ter, I  am  of  opinion  that  it  means,  that  the  party  who 
b^ns,  or  his  counsel,  shall  be  allowed,  in  the  event  of 
the  occurrence  of  what  is  specified  in  the  section,  to  ad- 
dress the  juiy  by  summing  up  the  evidence;  that  is  to  say, 
in  that  case  only  where  there  is  evidence  to  sum  up,  and 
where  there  is  matter  to  be  left  to  the  jury  upon  which 
ihey  are  called  upon  to  decida  An  address  to  the  jury,  in 
a  case  where  there  is  no  evidence,  could  only  have  the 
effect  of  inciting  them  to  take  the  matter  into  their  own 
hands,  and  to  decide  it  in  opposition  to  the  opinion  of  the 
learned  Judge.  No  doubt,  there  ought  to  be  an  oppor- 
tunity of  discussing  the  question  whether  there  is  evi- 
dence to  go  to  the  jury.  But  though  that  is  a  matter 
which  may  be  discussed  in  the  presence  of  the  jury,  it  is 
not  their  province  to  decide  it  It  is  the  duty  of  the 
Judge  to  decide  that  question.  To  hold  otherwise  would 
be  to  allow  counsel  to  appeal  from  the  Judge  to  the  jury 
in  a  matter  not  for  them,  which  would  clearly  be  impro- 
per. Where  the  Judge  is  of  opinion  that  there  is  no  evi- 
dence for  the  jury,  it  is  not  the  course  for  him  to  read 
his  notes  to  the  jury,  telling  them  that  he  thinks  that 
there  is  no  evidence,  and  that  he  hopes  that  they  concur  in 
that  view;  but  he  tells  them  that  there  is  no  evidence, 
and  he  directs  them  in  law  to  find  a  verdict  for  the  de- 
fendant If  the  Judge  is  wrong  in  such  direction,  the  con- 
stitutional mode  of  correcting  the  error  is  either  to  tender 
a  bill  of  exceptions  or  to  move  the  Court  in  banc,  and  not 
to  argue  at  the  Judge  through  the  jury.  For  these  reasons 
I  am  of  opinion  that  my  Brother  Parke  acted  correctly, 
and  I  am  sorry  that  my  Brother  Piatt  entertains  a  different 
opinion  upon  the  question. 
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Platt,  BL — The  18th  section  enacts,  that  at  the  dose  of        1850. 
the  case  of  the  party  who  begins,  in  the  event  of  the  oppo- 
site party  not  announcing  his  intention  to  adduce  evidence, 
the  party  who  begins,  or  his  counsel,  may  address  the  jury 
"  for  the  purpose  of  summing  up  the  evidenca''     Does  it 
mean  that  the  section  shall  apply  only  in  the  event  of  there 
being  sufficient  evidence  in  point  of  law  to  go  to  the  jury? 
I  think  not    It  seems  to  me,  that^  until  the  summing  up 
of  the  plaintiff's  counsel  is  concluded,  he  has  not  made  out 
his  whole  casa    I  do  not  anticipate  that  counsel  will  mis- 
use such  privilege  by  attempting  to  set  the  jury  against 
the  direction  of  the  Judga      I  think  that  a  plaintifiTs 
counsel  has  the  right,  upon  the  Judge  expressing  his  opin- 
ion on  the  evidence,  to  request  the  case  to  be  put  to  the 
juiy,  subject  to  the  direction  of  the  Judge;  for  there  are 
two  things  which  it  is  the  duty  of  the  jury  to  observe — 
they  are  to  adopt  the  law,  and  to  decide  upon  the  &cts. 
I  should  be  exceedingly  anxious  to  resist  the  withdrawal 
of  any  fiact  from  the  jury.    It  might  also  turn  out^  that 
an  impression  taken  up  by  a  learned  Judge  before  the  sum- 
ming up  of  counsel  that  there  was  no  evidence,  would  be 
got  rid  of  before  the  close  of  the  address ;  for  there  is  a 
candour  brought  by  every  Judge  in  this  country  to  the 
consideration  of  every  case,  which  assists  him  in  his  endear 
vouxB  to  do  that  which  is  just    I  think,  therefore,  that 
the  privilege  which  is  given  to  the  public  by  this  enactment, 
— for  it  is  not  a  privilege  given  to  counsel  only,— rought 
not  to  be  invaded.    By  the  term  *'  evidence^"  I  understand 
all  the  evidence,  documentary  or  otherwise,  brought  for- 
ward before  the  close  of  the  plaintiff's  case;  and  I  think, 
that  as  the  counsel  has  the  undoubted  right  to  contend 
before  the  Judge  that  there  is  evidence  to  go  to  the  jury, 
he  has  this  further  right  given  him  by  this  enactment,  to 
complete  his  case  by  addressing  the  jury  upon  it^  subject 
at  the  same  time  to  the  direction  of  the  Judga     We 

q2 
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1856.  ought  to  be  very  slow  indeed  to  interfere  with  an  Act 
of  Parliament  which  contains  such  clear  words  as  this  does, 
and  to  be  carefiil  how  we  introduce  into  the  18th  section 
the  words,  "  provided  the  Judge  thinks  there  is  sufficient 
evidence  to  go  to  the  jury."  In  my  opinion,  the  language 
of  the  concluding  portion  of  the  sentence  does  not  assist 
the  opposite  argument  The  words  are,  that  ''  the  party 
on  the  other  side,  or  his  counsel,  shall  be  allowed  to  open 
the  case,  and  also  to  sum  up  the  evidence  {if  any),"  for  it 
is  clear  what  is  meant  by  the  words,  ''the  evidence  (if 
any)/'  For  these  reasons  I  think  that  there  ought  to  be 
a  rule  upon  the  latter  point 

Martin,  B. — ^I  am  sorry  that  any  difference  of  opinion 
should  exist  among  the  members  of  the  Court  upon  a  point 
which  is  of  considerable  importance.  The  question  has  been 
much  embarrassed  by  reference  to  the  application  for  a  non- 
suit, which,  in  reality,  has  not  much  to  do  with  it  It  is  the 
ordinary  practice,  at  the  end  of  the  plaintiff's  case,  for  the  de- 
fendant's counsel,  who  contends  that  there  is  no  evidence  to 
go  to  the  jury,  to  suggest  that  the  plaintiff  be  nonsuited.  It  is 
the  province  of  the  Judge  to  decide  the  point,  whether  there 
be  evidence,  or  not,  for  it  is  a  matter  of  law ;  and  if  there 
be  no  evidence  it  is  for  him  to  decide  it  But  the  Judge 
has  no  power  to  nonsuit  a  plaintiff:  a  nonsuit  cannot 
take  place  without  the  plaintiff's  consent,  and  it  is  entered 
because  it  is  the  preferable  course  for  a  plaintifl^  who, 
upon  obtaining  additional  evidence,  may  bring  a  second 
action.  The  form  of  the  entiy  of  a  nonsuit  is,  that  the 
plaintiff  is  called  to  hear  the  verdict  delivered  and  does 
not  come;  but  if  the  plaintiff  does  come  a  nonsuit  cannot 
be  entered,  and  the  Judge  must  then  direct  a  verdict  for 
the  defendant.  The  application,  therefore,  on  the  part 
of  the  defendant  for  a  nonsuit  is  a  mere  form  of  words; 
the  application  is  substantially  made  to  the  Judge,  and 
for  him  to  exercise  his  right  as  a  Judge,  and  to  stop  the 
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case,  on  the  groiind  that,  assuming  the  plaintiflf's  evidence      ^  18^5. 
to  be  ail  true,  he  has  nothing  to  support  it     It  is  the  duty 
of  the  Judge,  under  such  circumstances,  to  tell  the  jury  to 
find  a  verdict  for  the  defendant,  not  in  the  exercise  of  their 
own  judgment,  but  in  obedience  to  his  direction,  acting  in 
the  exercise  of  his  constitutional  power.     Now,  in  this  case 
my  Brother  Parke  thought  that  there  was  no  evidence  for 
the  jury  (and  we  all  think  that  his  opinion  is  correct  upon 
this  point),  and  he  rightly,  in  my  opinion,  told  the  jury  that 
they  must  find  a  verdict  for  the  defendant     The  Judge 
must  assume  the  evidence  to  be  true;  and  if  there  be  any 
evidence  in  support  of  the  plEuntifiTs  case  (whether  such 
evidence,  in  the  opinion  of  the  Judge,  be  false  or  true  is 
immaterial),  the  Judge  is  bound  to  submit  it  to  the  jury; 
When  the  Judge  in  the  exercise  of  his  judgment  thinks 
there  is  a  case  for  the  jury,  the  18th  section  gives  to  the 
plaintifF  the  right  of  a  second  address,  for  the  purpose 
**  of  summing  up  the  evidence,^  that  is,  for  the  purpose  of 
satisfying  the  jury  that  his  evidence  is  true  and  sufficient, 
and  of  inducing  them  to  find  a  verdict  for  him.     But  if  the 
Judge  has  already  exercised  his  right  by  telling  them  that 
there  is  no  evidence,  they  cannot  do  so.  It  seems  to  me  clear, 
that  it  was  not  intended  that  the  statute  should  give  a  second 
address  in  a  case  where  the  Judge  has  exercised  his  right, 
by  deciding  that  there  is  no  evidence.    A  contrary  practice 
would,  in  efiTect  as  the  Lord  Chief  Baron  truly  observed,  allow 
an  appeal  from  the  Judge  to  the  jury  on  a  matter  which  is 
his  peculiar  province,  and  upon  which  he  has  already  exer- 
cised his  constitutional  power.    I  remember,  upon  first  com- 
mencing practice  at  the  bar,  in  a  case  before  the  late  Lord 
Chief  Justice  TindaZ,  I  was  proceeding  to  address  the  jury 
upon  the  objection  that  there  was  no  evidence  in  support  of 
the  plaintiff's  case,  his  Lordship  requested  me  to  address  my 
objection  to  him,  and  not  to  the  jury;  and  he  explained  his 
reasons  for  such  a  coimse  pretty  much  in  the  same  manner 
as  I  have  endeavoured  to  do  on  the  present  occasion. 
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1866.  Pabke,  B. — ^I  concur  in  the  opinions  ex{«e88ed  by  my 

Lord  Chief  Baron  and  my  Brother  Ma/rtm,    I  am  sony 
that  any  difference  of  opinion  should  exists  and  if  I  thought 
that  I  should,  upon  consideration,  be  likely  to  alter  my 
opinion,  I  should  wish  for  some  little  time  to  consider  the 
question.    But  the  simple  point  is — and  we  have  heard  all 
the  aiguments  necessary  to  enable  us  to  determine  that  point 
— ^what  is  meant  by  there  being  sufficient  evidence  for  the 
juiy  ? — a  question  commonly  raised  by  counsel  when  asking 
for  a  nonsuit    My  Brother  Ma/rti/n  has  given  a  v&ry  dear 
explanation  of  the  question,  that  it  is  where  there  is  no  evi- 
dence fit  for  the  consideration  of  the  jury.     If  there  is  no 
evidence,  the  plaintiff  may  be  nonsuited  if  he  pleases;  if 
not,  on  the  close  of  his  evidence,  the  Judge  must  direct  a 
verdict  to  be  entered  for  the  defendant.    It  is  dear  from 
the  words  of  the  Act^  that  the  right  of  summing  up  is  only 
given  in  a  case  where  there  is  evidence  for  the  considera- 
tion of  the  jury.    The  plaintiff's  counsd  no  doubt  has  a 
right  to  explain  his  evidence  to  the  Judge;,  and  to  point  out 
that  there  is  evidence  for  the  jury,  and  that  right  was  al- 
lowed and  exercised  in  this  case;  buti  am  clearly  of  opinion 
that  the  statute  was  not  intended  to  supersede  the  right  of 
the  Judge  to  tell  the  jury,  that,  in  his  opinion,  the  plaintiff 
has  not  established  any  case,  and  that  therefore  they  must 
find  a  verdict  for  the  defendant    This  dause  was  only  in- 
tended to  give  a  right  of  addressing  the  jury  upon  a  point 
when  they  have  to  decide  it    If  the  Judge  is  wrong  in  de- 
ciding that  there  is  no  evidence,  the  plaintiff's  remedy  is 
either  by  a  bill  of  exceptions,  or  by  an  application  to  the 
Court  in  bana    As  to  the  first  question,  we  are  all  of  opin- 
ion that  there  was  not  a  scintilla  of  evidence. 

Rule  refused. 
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Matthews  u  Livebley.  June  6. 

JL  HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  ^^  ^^«  ^^^  ^^ 

.         -       -  -  lit  •        ^  •  f    ^       ^'^  ftotion  on  a 

why  the  Blaster  should  not  reyiew  his  taxation  of  the  bill  of  ex- 
plaintiflF's  costs  in  this  case.  whTih^de- 

It  was  an  action  by  the  plaintiff  as  drawer,  against  the  ^^*wj^" 
defendant,  as  acceptor,  of  a  bill  of  exchange.    The  defend-  npt  Moept  the 
ant  pleaded  that  he  did  not  accept  the  bill;  and  at  the  to  let  in  m- 
trial  of  the  cause,  at  the  last  Stafford  Assizes,  the  plainti£^  dttaoeTf  the 
not  being  able  to  produce  the  bill,  in  order  to  account  ??°*fS**  ®^ 

^  ^  '       ^  thebuj,  two 

tofr  its  non-production,    called  two  witnesses  who  were  derksofthe 
clerks  to  the  plaintiff's  attorney.     These  witnesses  de-  tomevwae 
posed  that,  during  the  progress  of  the  suit,  the  plamtiff's  ^^'^^. 
attorney  sent  the  bill  to  the  London  agents  for  the  purpose  ^^  ^^^ 
ot  its  being  produced  under  a  notice  to  admit;  that  it  was  enydope  con- 
afterwards  inclosed  in  an  envelope,  and  brought  back  to  bill  EmI  been 
the  plaintiff's  office  by  one  of  the  above-mentioned  clerks,  Jhemon'a  *^^ 
who  laid  it  upon  a  desk  in  the  offica    The  other  derk  took  ^f!^'^  ^^ 

^  office  of  the 

it  up.  suppofling  that  the  envelope  was  empty,  and  threw  v^^^ 
it  into  the  fire.    Upon  the  testimony  of  these  witnesses,  tiuilt^^e^ther 
secondary  evidence  of  the  bill  was  received,  and  the  plain-  SJijJ^,£^not 
tiff  obtained  a  verdict.    On  taxation,  the  Master,   after  luppoangthat 

the  enTclope 

consulting  the  other  Masters,  disallowed  the  costs  of  these  contained  any- 

«r;4««^a^<,  *^^&  thrown 

witnessea  it  into  the 

fire,  by  which 
it  was  de- 

Pigctt  shewed  cause. — The  Master  exercised  a  sound  dis-  stroyed.  The 

■^  plaintiifob- 

cretion  in  disallowing  these  costs,  which  were  occasioned  tainedaTei> 
solely  by  the  negligence  of  the  plaintiff's  attorney.    The  taxation  of 
28  Hen.  8,  a  6,  s.  1,  by  which  successful  defendants  ob-  J^jj;,^ 
tained  their  costs,  and  which  enacts  that  the  costs  are  ^Md  to  allow 

the  plaintiff, 
at  against  the 
defendant, 

the  eoato  of  these  witneflsea:— ^efci,  per  PoUoek,  C.  B.,  and  MarHn,  B,,  that  the  Master  was 

ri^t;  Alderwn,  B.,  and  PltUt,  B.,  oontik 
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1855.  "to  be  assessed  and  taxed  by  the  discretion  of  the  Judge 
Matthews  ^^  Judges  of  the  Court  where  the  action  is  brought," 
Lit''  contains  the  principle  upon  which  the  taxation  of  costs 

is  founded.  Now,  the  Master  stands  in  the  place  of  the 
Court,  and  this  question  is  a  matter  for  the  Master's  dis* 
cretion;  and,  moreover,  he  has  exercised  it.  As  between 
attorney  and  client,  the  Court  has  no  jurisdiction  to  enter- 
tain the  question,  whether  an  attorney  is  precluded  from  re- 
covering remuneration  for  that  which  was  occasioned  either 
by  his  own  negligence  or  that  of  his  clerk.  But  as  between 
party  and  party,  the  Court,  and  the  Master  as  the  repre- 
sentative of  the  Court,  is  the  proper  and  the  only  tribunal 
for  the  decision  of  the  question  of  negligence.  [Alderson, 
B. — If  these  expenses  are  not  to  be  allowed,  the  result  will 
be,  that  secondary  evidence  will  never  be  paid  for  by  the  de- 
feated party.]  This  evidence  became  necessary  solely  through 
the  negligence  of  the  attorney's  clerks,  and  the  allowance  of 
such  costs  will  aflFord  a  premium  for  negligence.  There  is 
no  direct  authority  upon  the  point.  Matchett  v.  Parkea  (a), 
which  was  cited  upon  the'motion  for  the  rule,  is  not  an  au- 
thority in  the  plaintiff's  favour,  the  question  there  being 
between  attorney  and  client;  and  therefore  it  was  not  pro- 
perly one  for  the  decision  of  the  Court,  but  for  a  jury.  K 
the  attorney  were  to  lose  a  brief  which  he  had  prepared  for 
the  plaintiff,  he  would  not  be  entitled  to  charge  the  defendant 
for  making  a  fresh  one.  If  he  were  to  find,  on  arriving  at 
the  assize  town,  that  he  had  left  an  important  document  in 
London,  he  would  not  be  entitled  to  be  paid  by  the  defend- 
ant for  the  expenses  so  incurred.  [Alder son,  B. — Those 
are  all  matters  which  arise  in  the  course  of  the  preparation 
of  the  trial,  but  the  evidence  here  was  necessary  evidence  in 
the  cause.]  It  is  difficult  to  see  the  distinction  between 
the  two  classes  of  evidence,  as  both  are  incidental  to  the 
trial.     Lastly,  if  this  be  matter  for  the  discretion  of  the 

(a)  9  M.  &  W.  767. 
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Master,  the  question  is  settled  by  his  having  exercised  his        1855. 
discretion.  Hatthews 


Pkipaan  in  support  of  the  rule. — ^The  Master  has  no  ju- 
risdiction to  enter  into  the  question  of  negligence.  In  tax- 
ing costs  as  between  party  and  party,  the  only  inquiry  is, 
whether  the  item  charged  was  necessarily  incurred  for  the 
due  prosecution  of  the  suit  Now,  this  evidence  was  essen- 
tial to  the  plaintiff's  success.  The  attorney  may  recover 
this  identical  amoxmt  from  his  client,  the  plaintiff,  for  the 
jury  may  give  him  a  verdict  if  they  should  be  of  opinion 
that  the  loss  of  the  bill  was  occasioned  by  an  unavoidable 
accident.  If  the  attorney's  house  were  burnt  down  and 
all  his  client's  papers  consumed,  the  Master  could  not, 
upon  taxation  of  costs  between  party  and  party,  go  into 
the  question  whether  the  fire  was  occasioned  by  the  ne- 
gligence of  the  attorney  or  of  his  servants. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  The  case  is  distinguishable  from  that  of  a 
deed,  or  of  any  other  document,  which  has  been  lost  for  a 
considerable  period  of  time,  and  where  all  that  is  known  of 
it  is  merely  that  it  is  lost  I  think,  that,  if  the  night  before 
a  cause  is  coming  on  to  be  tried,  the  clerk  of  the  plaintiff's 
attorney,  who  has  the  care  of  the  papers,  bums  a  bill  of  ex- 
change, which  is  required  as  evidence  in  the  cause,  by 
lighting  his  pipe  with  the  bill,  such  act  of  the  attorney's 
clerk  ought  not  to  create  any  additional  expense  to  the 
defendant,  who,  though  the  verdict  be  against  him,  may 
have  righteously  defended  the  action,  in  relying  upon  a 
point  which  made  it  a  fit  and  proper  cause  to  be  tried. 
And  1  think  that  in  such  case  it  would  not  be  just  to  make 
the  defendant  pay  the  expenses  incurred  by  bringing  a  wit- 
ness down  to  the  assizes,  to  tell  the  story  of  his  having  de- 
stroyed the  bill  of  exchange  by  his  own  negligent  act  Here 
the  bill  was  destroyed  after  the  cause  was  in  progress,  and 
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1665.  when  that  instrument  had  become  a  most  important  docu- 
Katthewb  ment,  and  consequently  great  care  should  have  been  taken  of 
LivuuT.  ^^>  ^^^  ^  think  that  the  plaintiff  cannot  cast  upon  the  de- 
fendant the  expenses  arising  out  of  the  n^Iigence  either  of 
the  plaintiff  himself,  or  of  his  attorney,  or  of  the  attorney's 
derk,  for  the  conduct  of  both  of  whom  the  plaintiff  himself  is 
responsible.  Upon  these  grounds  I  am  of  opinion,  that^  in 
such  a  case  as  this,  the  Master  is  bound  to  go  into  the  ques- 
tion whether  the  expenses  were  properly  incurred  in  the 
course  of  the  causey  and  under  such  circumstances  as  to 
make  the  defendant  responsible  for  them.  Mr.  Phypwm 
says,  that,  notwithstanding  the  disallowance  of  these  costs 
as  between  party  and  party,  the  attorney  may  bring  an  ac- 
tion against  his  client  for  the  recovery  of  them.  But  he  may 
not  succeed  in  the  action;  and  I  do  not  see  why  we  should 
extract  these  costs  from  the  defendant's  pockety  on  the  ground 
that  the  plaintiff's  attorney  may  bring  an  action  for  them 
against  his  own  client  If  the  question  were  now  between 
attorney  and  client,  I  should  say  that  the  expense  ought 
to  fall  upon  the  attorney  himself  and  that  he  could  not  re- 
cover for  an  expense  occasioned  by  the  avowed  negligence 
of  his  derk,  for  whose  acts  he  is  himself  responsibla  On 
this  ground  I  think  that  these  expenses  could  not  be  reco- 
vered as  expenses  in  the  cause.  If  the  plaintiff  had  lost 
the  cause  instead  of  gaining  it^  and  the  plaintiff  and  his 
attorney  had  to  settle  the  bill  between  them,  and  if  the  plain- 
tiff could  not  have  been  called  upon  to  pay  these  expense^ 
k  fortiori,  the  defendant  cannot  be  called  upon  to  pay  them 
to  the  plaintiff  I  therefore  think  that  the  Master  was 
bound  to  enter  into  the  inquiry,  and  acted  rightly  in  dis- 
allowing these  costs. 

Aldebson,  R — I  differ  in  opinion  firom  my  Lord  Chief 
Baron.  I  think  that  this  rule  ought  to  be  made  absolute, 
on  the  principle  that  the  Master  had  not  the  power,  under 
the  discretion  entrusted  to  him,  to  try  the  question  of  ne- 
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gligenoe.    By  entrusting  the  Master  with  such  a  power,  he        ^®^- 
would  be  constituted  the  sole  judge  of  questions  which  ought     masthbwb 
to  be  decided  by  a  jury  and  the  Court    What  is  the  true      jj^swuxr. 
criterion  for  the  allowance  of  costs?    It  is  this:  the  plain- 
ti£f  is  entitled  to  such  costs  as  were  incurred  by  the  proof 
of  everything  that  was  necessary  to  be  given  in  evidence  at 
the  trial,  to  entitle  him  to  recover  from  the  defendant,  who, 
by  the  hypothesis,  was  originally  in  the  wrong,  by  unjustly 
refusing  to  pay  that  which  he  was  by  law  bound  to  pay. 
The  defendant  was  bound  to  pay  aU  those  expenses  which, 
under  the  circumstances,  were  necessarily  incurred  to  sup- 
port the  plaintiff's  case.    The  loss  of  the  bill  by  the  plain- 
tiff's attorney  has  nothing  to  do  with  the  plaintiff's  rights 
as  against  the  defisndant    The  plaintiff  is  not  to  lose  his 
right  through  his  attorney's  carelessness.    The  Judge  and 
jury  are  bound  to  decide  the  case  upon  the  evidence  before 
them.    Secondary  evidence  is  given  because  primary  evi- 
dence cannot  be  obtained;  but  if  the  question  as  to  the  way 
in  which  the  primary  evidence  was  lost^ — ^whether  it  was  de- 
stroyed by  fire,  or  whether  it  was  lost  by  being  carelessly 
taken  away  from  a  desk, — ^is  to  begone  into  before  the  Mas- 
ter, he  would  have  the  duty  imposed  upon  him  of  trying  all 
possible  questions  of  negligence.    The  plaintiff  was  clearly 
entitled  to  give  this  evidence  on  the  investigation  of  his 
cause  at  the  proper  time,  and  before  persons  competent 
and  authorised  to  go  into  it;  and  I  think  that  he  ought  not 
to  have  that  right  affected  by  the  disallowance  of  expenses 
incurred  in  the  production  of  that  evidence  which  was  ne- 
cessaxy  for  his  case.     I  therefore  think  that  he  ought  to  be 
paid  for  it 

Pla,tt,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absoluta  These  costs  were  necessarily  incurred  in 
support  of  the  issue,  and  that  being  so,  the  question  is, 
whether  any  other  matter  can  be  gone  into  before  the  Mas- 
ter on  the  taxation  of  costs.     I  do  not  agree  as  to  the  ap- 
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plication  of  the  suggested  case  of  an  attorney  who  arrives 
at  the  assizes  without  the  documents  necessary  for  the  trial, 
and  who  therefore  has  to  return  to  town  for  them.  If  the 
attorney  were,  on  his  journey  to  the  assize  town,  to  go  out 
of  the  road  or  beyond  the  place,  such  extra  expenses 
would  Dot  be  allowed.  But  such  a  case  has  no  application 
to  the  present,  where  the  plaintiff's  right  to  costs  is  founded 
on  their  necessity  for  his  proof  Now,  suppose  that,  in- 
stead of  the  attorney's  clerk  having  made  this  mistake  in 
burning  the  bill  of  exchange,  the  housemaid,  whose  duty  it 
was  to  take  care  of  the  attorney's  chambers  and  set  things 
to  rights,  had  placed  the  papers  on  a  wrong  shelf,  so  that 
this  document  could  not  be  found  on  the  day  of  the  trial, 
the  costs  of  the  evidence  to  shew  that  the  document  was 
lost  would  be  allowed.  Suppose  a  document  is  destroyed 
in  the  attorney's  house,  which  has  been  burnt  down,  would 
evidence  be  admissible  before  the  Master  to  shew  that  the 
fire  was  occasioned  by  negligence,  and  that  the  attorney  is 
responsible  for  it?  It  seems  to  me  that  that  is  not  the 
proper  way  of  trying  the  question  of  negligence.  I  am  not 
sure  that  the  attorney  could  not  recover  these  expenses 
from  his  client,  but  that  is  a  question  for  a  jury.  Is  the 
Master  to  take  upon  himself  the  functions  of  the  Judge, 
jury,  and  Courts  because  it  is  supposed — for  it  is  not  cer- 
tain what  the  fact  was — that  the  envelope,  when  thrown 
into  the  fire,  contained  the  bill  of  exchange.  The  defend- 
ant, in  improperly  defending  the  action  which  the  plaintiff 
brings  to  recover  his  debt,  is  bound  to  pay  the  costs  to 
which  he  has  necessarily  put  the  plaintiff  I  think  the 
plaintiff  is  entitled  to  recover  all  such  costs,  and  that  the 
question  between  attorney  and  client  has  nothing  to  do 
with  the  question  between  party  and  party.  The  case  should 
be  put  upon  the  same  footing  as  if  the  client  had  placed  a 
sum  of  money  in  his  attorney's  hands  prior  to  the  suit,  for 
the  purpose  of  carrying  it  on,  in  which  case  the  plaintiff 
might  say  that  he  had  necessarily  expended  this  particular 
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sum  in  carrying  on  his  suity  and  that  he  could  not  have  1855. 

recovered  the  debt  due  to  him  without  it  I  confess  that  Mattbbws 

I  do  not  feel  the  slightest  doubt  upon  the  question  of  the  livklet. 
plaintiffs  right  to  recover  these  costa 

Martin,  B. — I  think  that  the  rule  ought  to  be  dis- 
charged. It  seems  to  me  clear,  that  a  party  is  not  en- 
titled to  costs  which  are  occasioned  by  his  own  negligence. 
The  question  is,  what  are  the  costs  to  which  the  plaintiff  is 
entitled?  And  I  aia  of  opinion  that  he  ought  to  be  in- 
demnified against  all  such  costs  and  expenses  as  have  been 
reasonably  incurred  in  carrying  on  the  suit,  and  nothing 
more.  At  common  law,  a  plaintiff  was  only  liable  to  his 
attorney  for  costs,  and  for  such  costs  only  as  were  properly 
incurred;  but  a  defendant  was  not  liable  to  the  plaintiff  for 
any  costa  And  if  the  attorney  had  sued  the  plaintiff  in 
this  case  for  these  costs,  and  I  had  been  on  the  jury,  I  should 
not  have  given  them,  as  they  were  occasioned  by  the  attor- 
ney's negligenca  Now  the  Statute  of  Gloucester  entitles 
a  plaintiff  to  indemnify  himself  as  to  his  costs,  by  recover- 
ing the  amount  of  ihem  from  the  defendant;  but  that 
means,  as  I  think,  such  costs  as  are  reasonably  incurred. 
Mr.  Phipaon  says,  that  a  jury  might  give  these  costs ;  but  I 
do  not  see  how  that  bears  upon  the  question,  whether  the 
costs  are  now  to  be  taxed  by  an  o£Scer  of  the  Court  I 
think  that  I  exercise  the  soundest  discretion  by  not  impos- 
ing upon  a  defendant  costs  for  which  the  plaintiff  himself 
is  not  responsible.  I  understand  that  all  the  Masters  of 
all  the  Courts  were  consulted  upon  the  matter,  and  that 
they  were  unanimously  of  opinion  that  these  costs  ought 
not  to  be  allowed.  I  am  glad  to  be  supported  in  the  view 
I  take  by  the  opinions  of  so  many  gentlemen  who  are 
peculiarly  conversant  with  the  subject 

Rule  dropped. 
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June  6.      The  Australian  Royal  Mail  Steam  Navigation  Com- 
pany V.  Mabzetti  and  Others. 


T 


The  plainiiffe,    1  HE  declaration  stated,  that  the  plaintiffi,  being  about  to 

a  company  in-  *  ^         ° 

ooiporated  for  despatch  a  Steam  vessel,  called  the  '*  Australian ''  on  a  voy- 

of  conveymg  Age  from  London  to  Australia  and  back,  with  goods  and 

^^aSdaS^  passengers,  ordered  and  agreed  to  buy  at  certain  prices  of 

go,  between  the  defendants,  carrying  on  the  business  of  beer  and  ale 

Grreat  Britain  t»  ■% 

and  the  Cape  merchants,  a  quantity  of  ale,  of  the  description  called  Bass's 
and  AustndS^  ^le,  in  quart  bottles,  a  quantity  of  ale  of  the  same  descrip- 
*if  ^^lett     ^^^  ^  P"^*  bottles,  and  a  certain  other  quantity  in  pint 

constniot  and  bottles  of  ale  called  Indifiui  ale,  for  the  purpose,  as  the  de- 
maintain  _ 
steam  and       fendants  well  knew,  of  the  same  being  stored  on  board  the 

and^^do^  Said  vesscl  for  sale,  for  the  use  of  the  said  passengers;  that 

""*tte*^^"  the  defendants  agreed  to  supply  the  same  in  the  way  of 

might  be  in-  their  Said  business  for  the  purpose  aforesaid,  and  then  pro- 

such  imder-  mised  the  plaintiflb,  that  the  same  should  be  of  the  descrip- 

to^^  ^£  ^^^  aforesaid,  and  should  be  and  be  supplied  in  a  condition 

the  defend-  reasonably  fit  and  proper  for  the  said  purpose;  that,  al- 

for  the  supply  though  the  defendants  did  supply  the  said  quantities  for 

to  the  com-'  ^^  purpose  aforesaid,  and  the  plaintiffs  paid  for  the  same  at 

q^ti4*of  ^^  prices  aforesaid,  yet  the  said  ale  was  not  of  the  descrip- 

ale.    The  sle  tion  aforesaid,  but  was  of  a  different  and  inferior  description, 

was  deliyered 

and  paid  for  and  was  not  fit  and  proper  for  the  said  purpose,  nor  supplied 

t^  but  turn-  ill  A  fit  and  proper  condition,  but  was  unsound  and  unwhole- 

unfit^for^  ^  •  ^^®»  *^^  badly  and  insufficiently  bottled  and  corked ;  by 

—Held,  that  resson  whereof,  &c. 

the  defendants 

were  liable,  .        The  defendants  pleaded,  first,  non  assumpserunt 
contract  wsa         Secondly. — ^That  the  ale  was  of  the  description  agreed 
Ml  of  the*^*  ^P^^  between  the  defendants  and  the  plaintiflk,  and  was  not 
company.         of  a  different  and  inferior  description. 

Thirdly. — That  the  ale  supplied  by  them  was  in  a  condi- 
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tion  reasonaUy  fit  and  proper  for  the  purposeB  in  the  de- 
claration mentioned 

Fourthly. — ^That  the  ale  was  not  unsound  or  unwhole- 
some; and 

Fifthly. — ^That  the  ale  was  not  badly  or  insufficiently 
bottled  or  corked. — ^XJpon  which,  issues  were  joined. 

At  the  trial,  before  PcUock,  C.  B.,  at  the  London  Sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiffs  were 
a  corporation  aggregate,  carrying  on  business  in  London, 
and  that  they  were  possessed  of  several  large  steam  vessels, 
which  they  employed  in  carrying  passengers  and  goods  be- 
tween England  and  Australia.  By  their  charter,  dated  the 
22nd  of  March,  1851,  they  were  created  a  corporate  body 
**  for  the  purpose  of  undertaking  the  establishment  and  main- 
tenance of  a  communication,  by  means  of  steam  naviga- 
tion, or  otherwise  and  the  carrying  of  the  royal  mails,  pas- 
sengers, and  cargo,  between  our  United  Kingdom  of  Great 
Britain  and  Lreland  and  the  Cape  of  Good  Hope  and 
Australia;  and,  for  that  purpose,  to  construct,  purchase, 
hire,  charter,  man,  equip,  and  maintain  steam  and  other 
ships  or  vessels,  and  to  cany  on  and  transact  ail  such  busi^ 
ness,  and  do  all  such  matters  as  may  be  incidental  to  such 
undertaking,  or  necessary  or  expedient,  in  order  to  the  effec- 
tual prosecution  thereof  And  the  charter  farther  de^ 
clared,  that  the  directors  should  have  "  full  power  and  au- 
thority to  make  and  enter  into  and  effect  all  contracts, 
purchases,  sales,  and  assurances  on  behalf  of  the  said  corpora- 
tion, and  generally  to  make,  do,  and  execute  all  acts,  deeds, 
matters,  and  things,  which  they  shall  consider  necessary  for 
the  weU  ordering  the  affidrs  thereof,  so  as  the  same  be  in 
conformity  with  the  provisions  of  these  presents."  In 
October,  1853,  the  plaintiffs  ordered  of  the  defendants, 
who  were  bottled  ale  and  beer  merchants  in  London,  a 
large  quantity  of  ale,  amounting  to  S551,,  and  this  was 
shipped  on  board  the  plainti&'  vessel  **  Australian."  The 
ale  consisted  of  Bass's  ale  and  India  ale,  and  was  in  quart 
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and  pint  bottles,  which  were  inclosed  in  casks,  and  which 
were  marked  "  Ist  use/'  "  2nd  use,"  and  "3rd  use."  The 
contract  under  which  this  ale  was  shipped  was  in  writing, 
but  not  under  the  seal  of  the  company.  On  the  return  of 
the  vessel  to  England,  the  plaintiffs  applied  to  the  defendants 
to  take  back  the  ale  that  remained;  this  the  defendants 
refused  to  do ;  and  the  present  action  was  brought  to  recover 
damages  from  the  defendants,  for  having  supplied  ale  in  a 
condition  not  fit  for  the  use  of  the  passengers,  and  not  of 
the  quality  ordered. 

On  the  part  of  the  defendants,  it  was  contended,  that 
they  were  not  liable,  as  the  contract  was  not  under  seal; 
and  further,  that  there  was  no  warranty  that  the  ale,  when 
shipped,  should  be  in  a  condition  reasonably  fit  for  the  use 
of  the  passengers.  The  Lord  Chie.£Jter6n  left  it  to  the  jury, 
to  say  whether  the  ale  was  in  such  condition;  and  the  juiy 
having  found  that  it  was  not,  a  verdict  was  entered  for  the 
plaintiffs,  damages  65L,  leave  being  reserved  to  the  defen- 
dants to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  contract  should  have  been  under  the  seal 
of  the  company. 


BraTTiwell  having  obtained  a  rule  nisi  accordingly,  and 
also  on  the  ground  of  misdirection, 


Sir  F,  Thesiger  shewed  cause. — ^The  main  objection  raised 
by  the  defendants  to  the  plaintifik'  right  to  retain  the  ver- 
dict is,  that,  the  contract  being  executory  and  not  under 
the  corporate  seal  of  the  defendants,  they  are  not  bound 
by  it.  But  the  contract  is  an  executed  contract,  as  the 
goods  were  supplied  and  the  price  has  been  paid,  and 
nothing  remained  to  be  done  on  the  part  of  the  plaintiffs. 
But,  assuming  the  contract  to  be  executory,  the  defendant.s' 
objection  is  equally  imtenable.  The  doctrine  based  on  the 
distinction  between  the  two  classes  of  contracts,  may  now 
be  considered  as  exploded :  Church  v.  The  Imperial  Gas 
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Campcmy(a),  Copper  Miners'  Oom^pa/ny  v. Fox(b).  Though,  1655.^ 
aooordiBg  to  the  general  rule  of  law,  a  corporation  cannot  Aubtbalian 
contract  except  under  its  corporate  seal,  it  isy  nevertheless,  g^imc^NATr^ 
Uable  in  respect  of  small  matters  which  are  of  daily  occur-  o^tioh  Oa 
ranee,  and  for  thoee  matters  which  the  corporation  by  its  Kabzrtl 
▼ery  constitution  is  authorised  .and  appointed  to  do.  Now, 
the  supply  of  food  for  the  passengers  is  a  matter  which  the 
company  is  authorised  to  provide,  within  the  terms  of  their 
eharter.  The  purchase  of  ale  for  the  purposes  of  the  voyage 
is  a  matter  which  is  *'  necessary  for  the  effisctual  prosecution 
of  the  undertaking/'  This  case,  therefore,  falls  within  the 
exception  to  the  general  rule,  as  laid  down  in  East  London 
Waterworks  Company  v.  Ba/Uey  (c),  and  which  has  been 
followed  in  many  subsequent  cases.  The  plaintifib  are  also 
entitled  to  maintain  this  action,  on  the  ground  that  the 
case  &Ils  precisely  within  the  principle  laid  down  by  the 
Court  of  Common  Pleas  in  The  FiskTnongers*  Compa/ny  v. 
Robert8on(d),  where  Ti/ndal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court,  8ay8(e),  "The  question,  therefore,  becomes 
this,  whether,  in  the  case  of  a  contract  executed  before  ac- 
tion brought,  where  it  appears  that  the  defendants  have  re- 
ceived ibe  whole  benefit  of  the  conaderation  for  which  they 
bargained*  it  is  an  answer  to  an  action  of  assumpsit  by  the 
corporation,  that  the  corporation  itself  was  not  originally 
bound  by  such  contract,  the  same  not  having  been  made 
under  their  common  seal.  Upon  the  general  ground  of  reason 
and  justice  no  such  answer  can  be  set  up.  The  defendants, 
having  had  the  benefit  of  the  performance  by  the  corpora- 
tion of  the  several  stipulations  into  which  they  entered, 
have  received  the  consideration  for  their  own  promise;  such 
promise  by  them  is,  therefore,  not  nudum  pactum;  they 
never  can  want  to  sue  the  corporation  upon  the  contract^  in 
order  to  enforce  the  performance  of  those  stipulations  which 

(a)  6  A.  &  E.  84a  (cQ  6  M.  &  Gr.  131. 

(b)  16  Q.  K  289.  (e)  Id.  lOa 
{e)  4  BIng.  28a 

VOU  XI.  R  IXCH. 
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I85g.  ^      Ix^Ye  been  already  voluntarily  performed;  and,  thaiefore,  no 
Austbjlliak    sound  reason  can  be  suggested,  why  they  should  justify  their 
Stsajc  Kavi-   refusal  to  perform  the  stipulations  made  by  them,  on  the 
oATioN  Co.     ground  of  inability  to  sue  the  corporation,  which  suit  they 
Habzbttl     can  never  wajoit  to  sustain.     It  may  possibly  be  the  case, 
that,  up  to  the  time  of  the  corporation  adopting  the  con- 
tract, by  performing  the  stipulations  on.  their  part^  there 
was  a  want  of  mutuaUty,  from  the  corporation  not  being 
compellable  to  perform  their  contract;  and  that  the  defen- 
dants mighty  during  that  interval,  have  the  power  to  re- 
tract, and  insist  that  their  undertaking  amounted  to   a 
nudum  pactum  only.     But,  after  the  adoption  of  the  con- 
tract by  the  corporation,  by  performance  on  their  part,  upon 
general  principles  of  reason,  the  right  to  set  up  this  defence 
appears  altogether  to  fail''    The  same  principle  is  to  be 
found  in  the  following  cases:  Finlay  v.  Bristol  a/nd Hxeter 
Railway  Company  (a),  Lowe  v.  London  and  North  West- 
ern Railway  Company  (b),  and  La/mpreU  v.  BiUericay 
Union  (c). 

The  next  objection,  that  the  defendants  are  not  responsi- 
ble for  supplying  an  article  not  fit  for  consumption,  is  equally 
untenable.  Where  goods  are  to  be  supplied  for  a  particular 
purpose,  there  is  an  implied  warranty  that  they  shall  be  fit 
for  that  purpose.  Here  the  ale  was  altogether  unfit  for  use : 
Jones  V.  Bright  (d),  Cfianter  v.  Hopkins  (e),  OUivant  v. 
Bayley  (/),  Brown  v.  Edgington  (gr). — 'He  was  then  stopped 
by  the  Court  upon  this  point. 

WiUes  (Bra/mwell  with  him)  in  support  of  the  rule. — 
First,  this  must  be  considered  as  an  executory,  and  not  an 
executed  contract,  in  which  case  all  the  authorities  shew, 
that  the  corporation  is  not  bound,  unless  the  contract  be 

(a)  7  Exch.  409.  (e)  4  M.  &  W.  399. 

(6)  21  L.  J.,  Q.  R,  361.  (/)  6  Q.  R  288. 

(c)  3  Exch.  286.  (^)  2  M.  &  Gr.  279. 

(d)  5  Bing.  533. 
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under  seal     The  decisions  of  the  Courts  upon  the  ques-         IS55.  ^ 
tion  as  to  the  distinction  between  executed  and  executory    AuBTBAUAir 
contracts,  in  respect  of  the  liability  of  corporations,  have  not    stbam  Kavi- 
been  uniform.     It  is  unnecessary  to  refer  to  the  diflferent     <*^™^  Cr- 
eases upon  this  subject,  which  are  extremely  numerou&    The      Mabcttti. 
defendants  are  content  to  rest  their  defence  upon  the  recent 
decision  of  this  Court  in  Firday  v.  Bristol  and  Exeter 
Bailway  Ccm/pany  (a),  where  it  was  held,  that  the  com- 
pany were  not  liable  in  an  action  for  use  and  occupation 
for  a  period  during  which   they  had   not  occupied  the 
premises,  the  demise  to  them  being  by  parol.    Parke,  B., 
there  says,  "The  expressions  of  my  Brother  Patte^cm,  in  de- 
livering the  judgment  of  the  Court  in  Beverley  v.  ITie  Liiv- 
cohi  Oas  Light  and  Coke  Company  (b),  would  certainly 
seem  to  imply  that  a  corporation  could,  \mder  such  circum- 
stances as  these,  enter  into  a  parol  agreement  for  a  yearly 
tenancy;  but,  although  that  judgment  maybe  supported  on 
other  grounds,  there  are  several  recent  caies  in  which  the 
power  of  corporations  to  bind  themselves  without  seal,  'has 
been  discussed,  and  in  which  the  doctrine  there  laid  down 
has  been  disclaimed:    TJie  Mayor  of  Ludlow  v.  Charl- 
ton (c).  Church  v.  The  Imperial  Oas  Light  Company  (d), 
Paine  v.  The  Guardians  of  the  Stra/ad  Union  («)."     In 
BoHeau  v.  RuUin  (/ ),  Parke,  B.,  observes,  that  the  dictum 
of  Tindal,  C.  J.,  in  The  Fishmongers'  Company  v.  Robert- 
son, was  unnecessary  for  the  determination  of  that  case. 
[Martin,  B. — This  is  clearly  an  executed  contract] 

Secondly,  there  was  no  warranty  of  the  quality  of  the  ale 
supplied  The  defendants  wore  not  makers,  but  merely 
bottlers,  and  consequently  they  are  responsible  only  for  the 
way  in  which  the  ale  is  bottled. 

(a)  7  Exch.  409.  (<0  6  A.  &  K  846. 

(5)  6  Ad.  &  E.  829.  W  8  Q.  B.  326. 

(c)  6  M.  &  W.  815.  (/)  2  Exch.  666. 

r2 
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1855  Pollock,  0.  El — I  am  of  opinion  tliat  the  rule  ought  to 

AusTBALiAv  ^  discharged  The  principle  of  the  exception  at  common 
to^  n1  v^  ^*^'  ^*^  respect  to  those  matters  for  which  a  corporation 
QATioN  Co.  may  render  itself  liable^  although  done  without  its  seal,  is 
HAiuniTi.  simply  this,  viz.,  that  for  all  such  small  matters  as  it  would 
be  absurd  and  ridiculous  for  the  corporation  to  use  their 
common  seal,  they  may  contract  by  parol  It  is  unneces- 
sary in  this  case  to  extend  the  principle  of  the  common 
law,  for  it  is  now  perfectly  established  by  a  series  of  autho- 
rities, that  a  corporation  may,  with  respect  to  those  matters 
for  which  they  are  expressly  created,  deal  without  seaL 
This  principle  is  founded  on  justice  and  public  convenience, 
and  is  in  accordance  with  common  sensa  I  am,  therefore, 
of  opinion,  that  the  first  pointy. that  there  was  no  contract, 
lias  no  foundation.  It  has  been  urged,  that  this  is  an  exe- 
cutory contract;  but  so  far  as  the  corporation  are  concern- 
ed, it  is  executed  They  had  bought  the  article,  they  had 
paid  for  it^  and  titiey  had  received  it,  and  nothing  further 
remained  to  be  done  in  the  execution  of  the  contract ;  but 
it  turned  out  that  the  article  was  not  that  which  they  had 
a  right  to  expect;  and,  therefore,  they  are  entitled  to  re-t 
cover  as  upon  an  executed  contract 

Aldebson,  B. — I  think  it  is  a  very  plain  case,  and  that 
the  rule  ought  to  be  discharged,  and  that  it  is  not  necessary 
to  make  any  further  observations  upon  it 

^  PLA.TT,  B. — I  also  think  it  is  a  very  plain  case,  and  that 

the  rule  ought  to  be  discharged  The  declaration  states* 
that,  in  consideration  the  corporation  would  pay  a  sum  of 
money,  the  defendants  undertook  to  do  a  certain  act.  The 
corporation  paid  the  money,  and  nothing  more  remains  to 
be  done  by  them.  It  is  preposterous  to  say,  that,  al- 
though the  money  of  the  corporation  has  been  accepted  by 
the  defendants  on  their  promise  to  do  a  certain  act,  they 
are  not  bound  to  do  that  act. 
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Martin,  B. — The  case  of  The  Fiehmongera^  Company  v. 
Robertson  is  precisely  in  point;  and,  if  it  were  not,  good 
sense  would  lead  us  to  thd  same  conclusion.  It  cannot  be 
supposed,  tiiat,  when  a  corporation  has  done  every  thing 
they  were  bound  to  do,  and  the  other  party  has  obtained 
the  money,  the  latter  are  at  liberty  to  break  their  contract 
The  second  point  is  a  question  of  fact;  and  I  think  the 
finding  ot  the  jury  is  right. 
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J.  HIS  was  an  action  of  ejectment  to  recover  the  pos-  a  teatator,  by 
session  of  a  messuage  and  garden  with  the  appurtenants,  ^i^|^  ^^ 
situate  at  Evington  in  the  parish  of  Leigh,  in  the  county  gi^^  ^e 
of  Gloucester,  and  a  piece  of  ground^  called  Watts^s  Ghx>und,  property  to- 
otherwise  Emott's   Croft,   situated  in  the  said  parish  of  ^f^  devia^u 
Leigh ;  and  by  consent  of  the  parties,  and  the  order  of  a  f???^;"". 
Judge,  the  following  case  was  stated  for  the  opinion  of  this  to  my  mnd- 

^     ^       .^,       .  11.  son  R.  P.  that 

Courts  without  any  pleadings : —  house  and  gar- 

Bichard  Barnes,  late  of  Evington  aforesaid,  carpenter,  ^^00^  of 
deceased,  made  his  last  will,  dated  22nd  of  Aprils  1812,  duly  ^-   ^^»  I 

give  to  my 

executed  and  attested  as  the  law  then  required  for  the  granddaugh- 
ter A.  P.  thia 

house  which 
I  now  live  in, 
with  the  gardtti  fto.  Also,  t  givd  to  my  two  granddaughter!,  S.  P.  and  J.  P.,  a  house  at  T. 
Also  I  give  to  the  said  S.  P.  and  J.  P.  a  pieoe  of  arable  limd,  now  in  the  tenure  of  &o.  Also 
I  give  to  my  grandson,  R.  P.,  6001,,- 51.  per  cents.  Also  I  £^te  to  mr  granddaughter,  A.  P., 
6002.,  5L  per  cents.  Also  I  give  to  my  two  granddaughters,  S.  P.  and  J.  P.,  4002.  each.  In  can 
either  of  them  die  inthout  istue,  ^at portion  to  &e  divided  amongst  theiwrvivor$:** — ffdd,  that 
A.  P.  took  a  greater  estate  than  an  estate  for  life  in  the  property  in  question. 
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1855.  devise  of  fireehold  estates,  which  was  in  the  words  and  form 
following : — **  I  Richard  Barnes,  carpenter,  of  Evington  in 
the  parish  of  Leigh,  in  the  county  of  Qlouoester,  being  in 
sound  mind,  &c.,  do  make  and  ordain  this  my  last  ¥rill  and 
testament  in  the  manner  and  form  following:  First,  I  will 
that  all  my  debts  and  funeral  expenses  be  paid  and  dis- 
charged by  my  executrix  hereinafter  named.  I  also  give 
to  my  wife,  Sarah  Barnes,  for  the  term  of  her  natural  life, 
all  those  two  messuages,  tenements,  and  lands  now  in  my 
possession  at  Evington  in  the  parish  of  LeigL  I  also  give 
to  my  wife  Sarah  Barnes,  all  that  messuage  and  tenement, 
and  lands  thereimto  belonging,  being  in  the  tenure  of 
William  Shain,  situate  at  Twigworth  in  the  out-hamlet  of 
St  Mary  de  Lode,  in  the  county  and  diocese  of  Gloucester. 
I  also  give  to  my  wife,  Sarah  Barnes,  all  my  goods  and 
chattels  and  the  interest  of  all  my  property  during  her 
natural  lifa  Also  I  give  to  my  grandson,  Bichard  Preston, 
that  house  and  garden  now  in  the  tenure  of  Hannah 
Kendall,  likewise  the  orchard  adjoining,  likewise  Piper's 
Hay,  likewise  a  piece  of  arable  land  in  the  Leigh  field, 
containing  together  about  eight  acres.  Also  I  give  to  my 
granddaughter,  Ann  Preston,  this  house  which  I  now  live 
in,  with  the  garden  and  orchard  adjoining:  also  I  give  to 
her  a  ground  called  Watts's  Ground,  otherwise  Emott's  Croft. 
Also  I  give  to  my  two  granddaughters,  Sarah  Preston  and 
Jane  Preston,  a  house,  garden,  and  orchard,  situate  at 
Twigworth,  in  the  out-hamlet  of  St  Mary  de  Lode,  in  the 
county  and  diocese  of  Gloucester.  Also  I  give  to  the  said 
Sarah  Preston  and  Jane  Preston  a  picee  of  arable  land  in 
the  Brook  Length,  shooting  against  Hatherley  Meadow 
now  in  the  tenure  of  William  Preston,  all  to  be  equally 
divided.  Also  I  give  to  my  grandson,  Bichard  Preston, 
6002.  in  the  five  per  cents.  Bank  of  England.  Also 
I  give  to  my  granddaughter,  Ann  Preston,  600L  in  the 
five  per  cents.  Bank  of  England.  Also  I  give  to  my  two 
granddaughters,  Sarah  Preston  and  Jane   Preston,  400Z. 
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each,  now  on  bond  in  the  Bank  of  England.  In  case  1855. 
either  of  them  die  without  issue,  that  portion  to  be  divided 
amongst  the  surviyor&  Also  I  give  to  my  son-in-law, 
William  Preston,  5L,  to  be  paid  after  our  deoeasa  Also 
I  hereby  appoint  Thomas  Trinder  and  Henry  Trinder 
trustees  for  my  wife  and  grandchildren.  Also  I  give  to 
Thomas  Trinder  and  Henry  Trinder  the  sum  of  five 
guineas  each,  and  I  appoint  these  my  trustees  to  have  all 
expenses  allowed  them.  Also  I  appoint  my  wife,  Sarah 
Barnes,  executrix  to  this  my  last  will  and  testament  In 
witness  thereof  I  have  hereunto  set  my  hand  and  seal  this 
twentynsecond  day  of  April,  A  D.  1812. 

''  Richard  Babkes." 

**  Witness — ^Thomas  Trinder,  Henry  Trinder,  James  Lea. 

**  I  also  appoint  these  my  trustees,  Thomas  Trinder  and 
Henry  Trinder,  to  be  in  trust  of  these  my  several  grand- 
children of  their  estates  and  money  till  they  each  of  them 
become  twenty-one  years  of  age." 

The  testator  died  in  December,  1813,  without  having 
revoked  or  altered  his  said  will,  leaving  Sarah  Barnes 
named  in  his  said  will,  his  widow,  and  Blchard  Preston, 
Ann  Preston,  Sarah  Preston,  and  Jane  Preston,  his  grand- 
son and  granddaughters,  also  respectively  named  in  his  said 
will.  The  said  Richard  Preston  was,  on  the  decease  of  the 
said  testator,  his  heir-at-law. . 

The  testator  was  at  the  date  of  his  will,  and  at  the  time 
of  his  decease,  seised  in  fee  simple  in  possession  of  a  mes- 
suage wherein  he  resided  at  the  date  of  his  will,  with  the 
garden  and  appurtenants  thereunto  belonging,  situate  at 
Evington  aforesaid,  and  the  said  piece  of  land  called 
Watts's  Groimd,  otherwise  Emott's  Croft  (being  the  pre- 
mises devised  by  his  said  will  to  the  said  Ann  Preston),  as 
well  as  of  the  several  other  messuages  and  lands  specifi- 
cally mentioned  in  his  said  will.  The  premises  in  ques- 
tion (as  well  as  the  house,  garden,  and  orchard  at  Twigworth, 
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186A.        mentioned  in  the  said  will),  were  oompiiaed  in  the  devise  to 
the  said  testator's  wife  for  life. 

The  said  Sarah  Barnes,  the  widow  of  the  said  testator, 
died  in  December,  1815.  The  said  Ann  Preston  inter- 
married, in  the  year  1817,  with  Richard  Butt,  and  died  in 
September,  1853,  leaving  the  said  Richard  Butt,  and  the 
plaintiff  John  Butt,  her  eldest  son  and  heir-at-law,  sur- 
viving her.  The  said  Richard  Butt  died  in  May, 
1854. 

The  said  Richard  Prestcm  made  his  will,  dated  1830, 
duly  executed  and  attested  as  the  law  then  required  for  the 
devise  of  real  estate,  whereby  he  devised  all  the  heredita- 
ments to  which  he  was  entitled  by  descent  from  the  said 
Richard  Barnes^  the  testator,  to  his  (the  said  Richard 
Preston,  the  testator's)  son,  Richard  Barnes  Preston,  in 
fee.  The  said  Richard  Preston  died  in  June,  1830,  with- 
out having  revoked  or  altered  his  said  will,  leaving  the  said 
Richard  Barnes  Preston,  his  only  son  and  heir-at-law,  sur- 
viving him.  The  said  Richard  Barnes  Preston  became 
bankrupt  in  1846,  and  the  assignees  under  such  bankruptcy 
duly  sold  and  conveyed  his  estate  and  interest  (if  any)  in 
the  premises  sought  to  be  recovered  in  this  action  to  the 
defendant  Philip  Thomas. 

The  said  Sarah  Barnes,  the  widow  of  the  said  Richard 
Barnes,  the  testater,  entered  on  his  death  into  the  pos- 
session of  the  premises  sought  to  be  recovered  in  this  action, 
and  continued  in  possession  thereof  down  to  lus  death; 
whereupon  the  said  Richard  Butt  entered  into  possession, 
and  continued  in  possession  thereof  down  to  his  death,  where- 
upon the  defendant  entered  into  possession,  and  has  since 
been  and  is  now  in  possession  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  Ann  Butt^  formerly  Ann  Preston,  took  under  the 
said  will  of  the  said  Richard  Barnes  any,  and  what,  greater 
estate  than  an  estate  for  her  life  in  the  premises  sought  to  be 
recovered  in  this  action. 
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WiUea  for  the  plaintiff  (June  6). — Under  the  will  of  the  1656. 
teetator,  Ann  Preston  took  an  estate  toQ  in  the  premises 
songhtto  be  reoov^^.  It  is  well  established,  that^inawiU 
govemed  by  the  old  law  (a),  a  devise  to  a  person  indefi* 
nitely,  with  a  limitation  orer  in  case  he  dies  without  issue, 
confers  an  estate  tail  by  implication.  MachMy.Weed/mg(b) 
affords  a  strong  instance  of  the  rule,  for  in  that  case  there 
was  an  express  devise  for  life ;  but  Sir  L.  ShMhveU,  Y.  C, 
said,  that  he  **  considered  it  to  be  a  settled  point,  that^  whe- 
ther an  estate  be  given  in  fee^  or  for  life,  or  generally  with- 
out any  particular  limit  as  to  its  duration,  if  it  be  followed 
by  a  devise  over  in  case  of  the  devisee  dying  without  issue, 
the  devisee  will  take  an  estate  tail.''  In  this  case  the  tes- 
tator gives  to  his  wife  a  life  interest  in  all  his  property. 
He  then  begins  a  new  series  of  devises,  by  giving  to  his 
grandchildren,  firsts  his  real  property  without  words  of  li- 
mitation, and  afterwards  his  personalty;  and  he  then  pro- 
ceeds to  say,  "  In  case  either  of  them  die  without  issue, 
that  portion  to  be  divided  amongst  the  survivors.'^  Those 
words  apply  to  the  gift  of  the  realty,  and  enlarge  the  in- 
definite estate  into  an  estate  of  inheritance.  All  the 
authorities  on  the  subject  are  collected  in  Jarman  on  Wills 
YoL  1,  p.  463,  2nd  ed 

RvaJoU  for  the  defendant — It  is  conceded,  that,  if  the 
devise  to  Ann  Preston  had  stood  alone,  she  would  have 
taken  an  estate  for  life  only ;  it  ought,  therefore,  clearly  to 
appear  that  the  testator  intended  to  give  her  a  larger 
estate.  The  devise  of  the  realty  is  perfectly  distinct 
fix>m  the  gift  of  the  personalty ;  and  the  words  "  in  case 
either  of  them  die  without  issue,  that  portion  to  be  divided 
amongst  the  survivors,"  cannot  apply  to  the  real  estate. 
The  devisees  do  not  take  "portions  "  of  the  real  estate 
The  word  "  portion  "  means  "  share,"  and  has  reference  to 

(a)  Ab  to  wLUb  made  or  re-published  since  1837,  see  the  1  Yict. 
c.  26,  8.  29.  (6)  8  Sim.  4. 
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1855.        the  gift  of  monies.     The  testator  never  could  have  in- 
tended, by  the  word  '*  portion,''  to  include  the  "  estates  " 
which  he  had  given  in  severalty  to  his  grandchildren  for 
life.    Doe  v.  WeaUey  (a)  shews  that  the  words  in  the  dis- 
puted clause  do  not  refer  to  the  whole  property  disposed  of 
by  the  will.     There  the  testator,  after  giving  several  pecu- 
niary legacies,  the  bequest  of  each  commencing  with  the 
word  "  item,"  devised  as  follows  : — "  Item,  I  give  and  be- 
queath to  C.  D.  all  that  my  messuage  and  tenement 
wherein  I  now  dwell,  with  the  garden  and  all  the  appur- 
tenances thereunto  belonging ;  and  I  also  give  to  the  said 
C.  D.  aU  my  household  goods  and  chattels  and  implements 
of  household  within  doors  and  without,  all  for  her  own  dis- 
posing free  will  and  pleasure,  immediately  aft^r  my  decease." 
And  it  was  held,  that  C.  D.  took  only  an    estate   for 
life  in  the  premises  devised  to  her.    Bayley,  J.,  there  said, 
**  In  order  to  say  that  more  than  a  life  estate  passed,  we 
should  require  words  expressing  a  plain  intent  to  that 
eflfect     Now,  stopping  after  the  word  garden  in  the  demise 
to  Mary  Westley  [C.D.J  there  is  nothing  to  shew  the  quantum 
of  interest  that  she  was  to  take.  Then  the  testator  proceeds^ 
'  I  also  give,  Sec'    It  is  an  old  observation  that  the  intro- 
duction of  the  word  '  item '  shews  that  the  testator  is  deal- 
ing with  a  new  subject,  and  that  the  words  following  apply 
to  that  only,  and  not  to  the  preceding  matter,  unless  the 
intetition  to  do  so  is  plaia"    Doe  d.  Child  v.  WriglU(b) 
is  also  an  authority  for  construing  the  devise  of  the  realty 
and  bequest  of  the  personalty  as  distinct 

But  assuming  that  the  clause  of  survivorship  applies 
to  the  gift  of  the  realty,  it  did  not  create  an  estate  tail, 
for  the  prdkimate  event,  viz.  the  failure  of  issue,  never 
took  effect.  There  is  a  life  estate,  with  an  executory 
devise  over,  which  has  failed.  The  gift  over  being  to 
the  survivors  of  certain  ascertained  persons,  the  testator 

(n)  4  B.  &  C.  667.  {h)  8  T.  R.  64. 
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intended  a  personal  benefit  for  them,  and  therefore  the  gift  1655. 
over  must  be  taken  to  refer,  not  to  an  indefinite  failure  of 
issue,  but  to  a  failure  of  issue  to  take  place  within  the 
lives  of  the  executory  devisees,  and  that  event  not  having 
happened,  the  executory  devise  £eu1s  and  the  life  estate 
becomes  absolute :  Greenwood  v.  Verdon  (a).  Spirt  v. 
Bence  (6)  decided,  that,  on  a  devise  of  "  all  my  pasture  lands 
in  D.  to  my  youngest  son  Henry,  and  also  all  bargains, 
grants,  and  covenants  which  I  have  from  R,  my  son  Henry 
shall  enjoy  and  his  heirs  for  ever ;  and  for  lack  of  heirs  of 
his  body  then  to  remain  to  my  son  Francis  for  ever," 
Henry  shall  have  an  estate  for  life  only,  and  not  an  estate 
tail  of  the  pasture  by  implication ;  for  the  heir  cannot  be 
disinherited  without  a  very  plain  intent  appears.  And  in 
Thomhill  V.  HaU  (c)  Lord  Brougha/m,,  C,  held  it  to  be  a 
rule  which  admitted  of  no  exception,  that,  in  construing 
written  instruments,  when  an  interest  is  given  or  an  estate 
conveyed  in  one  clause  of  the  instrument  in  clear  and 
decisive  terms,  such  interest  or  estate  cannot  be  taken 
away  or  cut  down  by  raising  a  doubt  upon  the  extent 
and  meaning  and  application  of  a  subsequent  clause, 
nor  by  inference  therefrom,  nor  by  any  subsequent  words 
that  are  not  as  clear  and  decisive  as  the  words  of  the  clause 
giving  that  interest  or  estate.  Roe  v.  Jeffery  (d)  also  shews 
that  this  is  an  executory  devise.  It  was  there  held,  that, 
under  a  devise  to  F.  F.  and  his  heirs  for  ever,  and  in  case 
he  should  depart  this  life  and  leave  no  issue,  then  to  E.  M. 
and  S.  or  the  survivor  or  survivors  of  them,  share  and  share 
alike,  the  devise  to  K  M.  and  S.  was  a  good  executory 
devise. 

WiUea  in  reply. — The   intention  of  the  testator  must 
be  gathered  from  the  whole  instrument,  and  the  meaning 


(a)  1  K.  &  J.  74.  (c)  2  CI.  &  F.  22. 

(ft)  Cro.  Car.  368.  (r^  7  T.  R.  589. 
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^56^  of  this  poriicalar  clause  must  be  ascertained  by  that 
canon  of  construction.  The  testator  clearly  intended  to 
dispose  of  the  real  estate.  The  case  of  Boe  v.  J^ery  is 
stated,  in  Jarman  on  Wills>  voL  %  p.  438,  2nd  edition,  to 
be  a  singular  case,  and  that  it  must  rest  on  its  **  peculiar 
circumstances,''  viz.  "on  the  drcumstance  of  the  devises 
over  being  exclusively  for  life.''  The  learned  author 
adds: — ^''At  all  events  it  is  clear,  that  the  doctrine  of 
the  case  of  Moe  v.  Jejfery  applies  only  where  aU  the  ul* 
terior  estates  are  merely  for  life;  for,  in  Barlow  v.  Sal- 
ter (a).  Sir  W,  Orcmt  refused  to  extend  it  even  to  a  be- 
quest of  personal  estate,  where  one  of  several  ulterior  lega- 
tees took  a  Ufe  interest,  and  the  others  ab9okitely.  It  ap- 
peals in  some  of  the  earlier  cases  (said  his  Honor),  that  the 
Judges  inclined  to  hold  these  words  to  mean  without  issue 
at  the  death  of  the  person  named;  but^  ever  since  the  case 
of  Beauderk  v.  Dormer  (6),  I  think  a  different  rule  has 
prevailed;  and  it  is  now  settled,  that,  unless  there  are  ex- 
pressions or  circumstances  from  which  it  can  be  collected 
that  these  words  are  used  in  a  more  confined  sense,  they 
are  to  have  their  legal  signification,  viz.  death  without  issue 
generally." 

Pollock,  C.  B.  [His  Lordship,  after  reading  the  ques- 
tion for  the  opinion  of  the  Court,  proceeded] — Upon  the 
question  presented  in  this  shape,  we  are  not  bound  to  give 
any  opinion  as  to  the  precise  nature  of  the  estate  which 
Ann  Butt  took  under  the  will.  I  am  of  opinion,  that  the 
plaintiff  is  entitled  to  our  judgment^  as  I  think  that  Ann 
Butt  took  an  estate  greater  than  an  estate  for  lifa  The 
testator  gives  to  his  wife  some  real  property  for  the  term  of 
her  natural  life;  he  then  gives  to  her  a  messuage  and  lands 
in  the  tenure  of  William  Shain;  but,  in  that  gift,  he  omits 
the  words  "  for  the  term  of  her  natural  life,"  but  adds, 
"  I  also  give  to  my  wife  all  my  goods  and  chattels  and  the 

(a)  17  Yes.  479.  (6)  2  Atk.  308. 
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interest  of  all  my  property  during  her  natural  life/'  He  ^  i855. 
then  gives  to  his  grandson,  Bichard  Preston,  one  estate,  and 
then  to  Ann  Preston,  his  granddaughter,  the  mother  of  the 
plaintiff  another  estate,  each  C(»)sisting  of  a  residence  with 
apparently  some  outlying  lots  of  land  He  then  gives  to 
his  two  granddaughters,  Sarah  Preston  and  Jane  Preston 
together,  a  house,  garden,  and  orchard,  also  apiece  of  arable 
land  in  the  Brook,  concluding  this  clause  with  the  following 
words, — "  all  to  be  equally  divided."  The  testator,  there- 
fore, had  no  objection  to  the  house  and  land  given  to  these 
two  persons  being  equally  divided  between  them.  He  then 
proceeds, — **  also  I  give,"  and  then  he  gives  to  each  of  the 
four  persons  previously  named  a  portion  of  some  funded 
property.  Bichard  is  to  take  6002.  in  the  52.  per  cents.,  and 
Ann  6002.,  and  Sarah  and  Jane  4002w  Then  he  says,  that^ 
*'in  case  eiih&r  of  them  dde  without  iaavs,  that  portion  to 
be  divided  amoTigst  the  miTVvvor$,"  Now  the  que^ion  is, 
what  is  meant  by  these  worda  If  the  testator  intended 
them  to  apply  to  the  entire  property  left  by  the  will,  whe- 
ther real  or  personal,  the  conclusion  is,  according  to  all  the 
authoritiesi  that,  as  he  contemplated  the  death  of  some  of 
the  parties  without  issue,  in  such  event  their  share  was  to 
got,  not  to  the  heir,  but  to  the  other  parties.  He  did  not 
mean  it  to  go  to  the  heir,  if  they  died  without  issue,  as 
that  would  be  a  very  strange  and  unusual  devise.  It  is 
to  go  to  the  survivors,  if  either  of  the  parties  named  die 
without  issue  But  the  defendant  contends,  that,  if  they 
die  without  issue,  it  is  to  go  to  the  heir-at-law,  who  hap- 
pens to  be  one  of  the  devisees.  I  cannot  so  read  the  will 
I  think  the  only  doubt  that  can  arise  on  the  will  is, 
whether  this  passage  applies  to  ail  the  property  left  to 
Bichard  and  Jane,  or  only  to  the  persorud  property.  The 
word  "  portion  "  is  ambiguou&  It  may  only  mean, — ^and  it 
frequently  merely  means^  a  part  of  some  larger  amount ;  and 
it  may  also  mean  the  ''portion"  as  used  in  the  sense  in 
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1855^      which  a  person  speaks  of  providing  for  his  children;  but  I 
observe  that  at  the  end  of  the  will  the  testator  puts  his  real 
and  personal  property  together,  for  he  says,  "I  also  appoint 
these  my  trustees,  Thomas  Trinder  and  Henry  Trinder,  to 
be  in  trust  of  these  my  several  grandchildren  of  their  estates 
and  money,  till  they  each  of  them  become  twenty-one  years 
of  aga"     I  am,  therefore,  inclined  to  think,  that,  by  the  ex- 
pression "  in  case  either  of  them  die  without  issue,  that  por- 
tion to  be  divided  amongst  the  survivors,"  he  intended,  that, 
whatever  he  gave  to  any  of  these  four  persons,  in  the  event 
of  either  of  them  dying  without  issue,  should  be  divided 
amongst  the  survivors.     I  think  that  the  words  at  the  con- 
clusion of  these  devises  and  bequests  apply  to  the  wJiole 
property;  and  such  being  the  case,  according  to  the  autho- 
rities, the  estate  is  to  go  over  in  the  event  of  their  dying 
without  issue.;   and,  consequently,  Ann   Butt  took  more 
than  an  estate  for  life.     I  am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  , 

Alderson,  R — I  am  also  of  opinion,  that  Ann  Butt 
took  a  greater  estate  than  an  estate  for  Ufe  under  the  testa- 
tor's wilL  If  she  did,  that  is  sufficient  to  determine  the  action 
of  ejectment,  in  which  her  eldest  son'^and  heir-at-law  is  the 
plaintiff,  and  the  person  who  claimed  under  the  assignees  of 
the  heir-at-law  of  the  original  testator  is  the  defendant, 
since  his  defence  is,  that  the  property  is  gone  from  Ann  Butt 
and  her  issue.  If  it  were  necessary  to  decide  what  was  the 
precise  estate  which  she  took,  I  should  desire  time  to  consi- 
der whether  she  took  an  estate  tail  or  an  estate  in  fee ; 
but  that  point  is  not  necessary  for  the  determination  of 
this  case.  At  first,  I  thought  it  might  have  been  argued, 
that  the  clause  "  in  case  either  of  them  die  without  issue, 
that  portion  to  be  divided  amongst  the  survivors,"  appUed 
only  to  the  previous  devise  of  personalty  to  the  two  grand- 
daughters, Sarah  Preston  and  Jane  Preston;  but  the  word 
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"  survivors,"  in  the  plural  number,  being  used  excludes  1866. 
that  construction.  The  testator  begins  by  limiting  the 
estates  after  the  expiration  of  the  life  of  his  wife,  which 
shews  that  he  contemplated  the  difference  between  giving 
an  estate  for  life  and  a  larger  estate,  for  where  he  really 
means  to  give  an  estate  for  life,  he  says  so  in  express  terma 
Then  he  afterwards  uses  general  words,  and  says,  ''  I  give  to 
Bichard  Preston"  such  and  such  land,  and  so  on.  The  rule 
of  law  is,  that  where  the  word  "  house  "  or  "  land  "  stands 
alone  in  a  will,  the  gift  is  to  be  presiuned  to  be  an  estate 
for  life.  But  I  must  say,  that,  generally  speaking,  the  rule 
of  law  entirely  repeals  the  intention  of  the  testator:  still,  in- 
asmuch as  the  rule  of  law  is  so,  we  must  be  governed  by  it 
The  Courts,  however,  avail  themselves  of  small  circum- 
stancesi,  to  carry  into  effect  what  they  see  is,  in  many 
cases,  the  actual  intention  of  the  testator.  The  scope  of  the 
will  is  this, — I  give  such  and  such  land  to  Bichard  (who 
was  heir-at-law) ;  I  give  such  and  such  land  in  like  manner 
to  Ann  and  Jane,  and  the  portion  in  question  to  be  divided 
equally  between  the  two  granddaughters;  then  I  give  6002. 
to  Bichard  (then  heir-at-law),  6002.  to  Ann,  and  I  give 
4002.  each  to  the  two  other  granddaughters.  There  are 
certain  devises  as  to  land  and  to  personal  property,  and  then 
comes  the  clause  "  in  case  either  of  them  (that  is  any  of 
them)  die  without  issue,  that  portion  to  be  divided  amongst 
the  survivors."  But  it  is  to  be  divided  only  between  the 
two  last^  who  are  left  together :  it  is  to  the  survivors. 
That  is  the  conclusion  arising  from  the  true  construc- 
tion of  the  words.  What  is  to  be  divided  amongst  the  sur- 
vivors? The  portion  which  belongs  to  the  party  who  dies 
without  issua  What  has  been  the  portion  that  has  pre- 
viously been  given  to  the  party  who  dies  without  issue? 
The  piece  of  land  and  a  sum  of  money.  Suppose  it  had 
been  "  in  case  any  of  them  die  without  issue,  then  the  estate 
and  money  to  go  over  to  the  survivors,  equally  to  be  di- 
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1855.^  vided/'  would  not  that  be  a  clear  indicatioii  of  intentioii, 
that,  tmlesB  they  die  without  issue,  it  is  not  to  go  over?  The 
will  does  not  say  to  whom  it  is  to  go,  but  it  must  be  to  the 
persons  who  survive  their  parents.  That  is  the  necessary 
implication,  if  the  latter  words  be  applied  to  all  the  pre- 
vious devises  of  land  and  money  which  are  contained  in  the 
wilL  That  is  the  view  which  I  consider  we  ought  to  take 
of  it,  as  one  which  clearly  accords  with  the  actual  inten- 
tion of  the  testator;  and  I  entertain  no  doubt  upon  the 
question. 

FULTr,  R — ^I  think  the  meaning  of  this  will  is  clear. 
The  principal  objects  of  the  testator's  bounty  were  his 
widow  and  four  grandchildren.  In  the  event  of  his  death 
during  the  lifetime  of  his  wife,  he  gives  to  her  a  life  in- 
terest in  all  the  property.  Upon  her  death  he  divides  his 
real  property  into  three  parts,  one  part  he  gives  to  his 
grandson  Richard,  another  to  his  granddaughter  Atitj,  and 
a  third  to  the  two  remaining  granddaughters,  equally  to 
be  divided  between  them.  That  is  the  class  of  persons  who 
are  to  be  benefited  by  his  will  made  after  the  death  of  his 
own  children.  After  thus  dealing  with  the  realty,  he  pro- 
ceeds to  devise  what  remains  of  his  personalty  after  the 
bequest  to  his  wife,  for  he  had  already  bequeathed  ail  his 
goods  to  his  wife  (which  she  might  have  sold),  and  the 
remainder  of  the  estate,  consisting  of  stock,  he  directs 
to  be  converted  into  money,  and  6002.  to  be  given  to 
Richard,  the  same  sum  to  Ann,  and  400Z.  to  each  of 
the  other  twa  After  those  bequests  come  these  words:-— 
''In  case  either  of  them  die  without  issue,  that  portion 
to  be  divided  amongst  the  survivors. '^  It  is  clear  the  tes- 
tator meant  this  to  apply  to  more  than  one  of  the  survi- 
vors; therefore  it  could  not  apply  to  the  two  last-named 
granddaughters,  who  were  to  take  4002.  a  piece.  Now  sup- 
pose, that,  in  this  case,  Ann  had  lived  for  thirty  years  after 
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her  grandmother's  death,  and  that  she  had  received  her  ,  ^^^ 
6002.y  and  had  spent  it;  in  the  event  of  her  death  without 
issue,  was  her  estate  to  be  responsible  for  that  600{.  to  be 
divided  amongst  the  survivors  7  Such  a  supposition  is  pre- 
posterous. I  think  there  is  uo  qualification  of  the  bequests 
of  the  personalty.  If  the  words  had  been  these—"  If  either 
of  them  die  without  issue  during  the  life  of  their  grand- 
mother, then  that  portion  to  be  divided  amongst  the  sur- 
vivors,'' there  might  have  been  some  color  for  the  argu- 
ment But  it  is  clear  that  the  clause  cannot  be  so  restrict- 
ed; and,  consequently,  if  it  applies  to  the  money,  the  survi- 
vors would  receive  a  double  shara  If,  then,  it  cannot  be 
applied  to  that,  the  land  alone  remain&  I(  aa  argued  by 
the  defendant's  counsel,  the  clause  does  not  apply  to  the  real 
estate,  there  is  nothing  for  it  to  operate  upon.  It  was  per- 
fectly useless,  for  if  Ann  was  to  take  only  an  estate  for  life,  it 
made  no  difference  whether  she  died  with  or  without  issue. 
The  only  case  to  which  it  can  be  applied,  is  that  in  which 
an  estate  in  Ann  was  created  greater  than  an  estate  for 
Ufa  On  these  short  groimds,  it  seems  to  me  to  be  clear 
what  the  testator's  intention  was.  The  whole  will  must  be 
taken  together,  to  ascertain  its  real  meaning;  and  if,  from 
the  language  used,  the  real  object  of  the  testator  can  be 
collected,  such  intention  ought  to  be  carried  into  e£fect  If 
Ann  Butt  had  more  than  an  estate  for  life,  the  plaintiff  is 
entitled  to  recover;  and  I  am  of  opinion  that  she  had. 

Mabtin,  B. — I  am  also  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment.  Mr.  RudaU  made  two  points,  one  of 
which  is  an  important  one,  viz.  whether,  upon  the  true  con- 
struction of  the  will,  the  sentence  containing  the  words  "  in 
case  either  of  them  die  without  issue,  that  portion  to  be  di- 
vided amongst  the  survivors,"  overrides  all  that  precedes  it 
That  is  simply  a  question  as  to  the  meaning  of  a  written 
document  containing  the  sentence.  We  must  collect  the 
testator's  meaning,  as  well  as  we  can,  from  the  writing  itself 
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raio^  It  is  not  what  may  have  been  the  real  intention  of  the  tes- 
tator, but  what  he  has  expressed  in  writing,  which  must  guide 
us  to  the  true  construction  of  the  instrument.  Now  the  tes- 
tator, after  stating  that  his  debts  shall  be  paid,  proceeds, — 
**  I  also  give  to  my  wife ''  all  my  property,  during  her  natural 
life ;  and  then  he  makes  certain  devises  to  his  grandchildren, 
with  the  words, ''  also  I  give  to  my  grandson,  Bichaid,  that 
house  and  garden  now  in  the  tenure  of  Hannah  Kendall, 
Sscf  "also  I  give  to  my  granddaughter,  Ann  Preston,  this 
house  which  I  now  live  in,  with  the  garden,  &c. ;  and  then 
he  proceeds,  "also  I  give  to  my  grandson,  Bichard  Preston, 
6001.  in  the  52.  per  cents.  Bank  of  England;  also  I  give  to 
my  granddaughter,  Ann  Preston,  6002.  in  the  52.  per  cents. 
Bank  of  ESngland;  also  I  give  to  my  granddaughters,  Sarah 
Preston  and  Jane  Preston,  4002.  each,  now  on  bond  in  the 
Bank  of  England^'  Having  thus  introduced  these  six  de- 
vises as  to  the  real  and  personal  property,  there  comes  this 
sentence—"  In  case  either  of  them  die  without  issue,  that 
portion  to  be  divided  amongst  the  survivon."  Now,  the 
word  being  ^  survivors,''  clearly  shews  that  he  did  not  mean 
that  Sarah  Preston's  and  Jane  Preston's  (the  two  grandchil- 
dren whom  he  last  nsmied)  portion  was  to  be  divided.  Ac- 
cording to  the  best  construction  I  can  give  to  the  will,  and 
one  which  seems  to  me  to  be  according  to  common  sense,  is, 
that  he  intended  that  clause  to  override  the  whole  will,  and 
by  it  to  declare,  that,  in  case  any  of  his  grandchildren  died 
without  issue,  "  that  portion,"  that  is,  the  share  of  the  pro- 
perty which  had  been  previously  bequeathed  by  him  to 
them,  should  be  divided  amongst  the  survivors.  If  that  is 
so,  what  is  the  construction  to  be  put  upon  it?  Mr.  RudaU 
contends,  that  it  is  an  estate  for  life  to  the  grandchildren, 
with  an  executory  devise  over  to  the  survivors,  in  the  event 
of  any  of  the  grandchildren  dying  without  issue  in  the  life- 
time of  those  survivors.  The  first  observation  to  bo  made 
on  this  argument  is,  that  giving  that  construction  to  the 
clause  would  utterly  defeat  the  obvious  intention  of  the  tes- 
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tator,  which  was,  that  the  issue  should  derive  a  benefit  I  ^  IS66. 
think  that  the  intention  of  the  testator,  as  expressed  in 
the  will,  is  this, — ^that,  if  any  of  the  grandchildren  should 
have  issue,  they  and  their  issue  should  have  the  full  ad- 
vantage of  the  property  devised  by  him  to  them;  and  if 
there  were  no  issue  of  any  that  died,  then  it  should  go  to 
the  survivors.  I  think  that  we  ought^  as  fiur  as  we  can,  to 
administer  the  law  in  accordance  with  what  has  been  laid 
down  by  our  predecessors;  and  the  case  cited  by  Mr. 
RudaU,  of  Oreen/voood  v.  Verdaitiy  is  distinguishable  firom 
this.  With  respect  to  the  case  of  Roe  v.  Jeffery,  Mr. 
WVHtB  quoted  a  paragraph  firom  Mr.  Jarman's  book,  where 
that  case  is  said  to  be  an  exceptional  one;  but  I  also  think 
there  is  a  material  distinction  between  that  case  and  this. 
I  am  therefore  of  opinion,  that  the  clause  in  question  over- 
rides all  that  precedes  it;  and  that  the  will  gives  an  estate 
tail  to  the  grandchildren  in  the  realty,  with  cross  remain- 
ders over  amongst  the  survivors. 

Judgment  for  the  plaintiff. 
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Addison  v,  Tate. 


Under  the  1  HIS  was  a  proceedisg  by  scire  facias  against  the  defend- 
theCompamea  ^^^  ^  ^  shareholder  in  the  Derbyshire,  Staffordshire,  and 
H^ti^^^  Worcestershire  Railway  Company.— The  declaration  re- 
1845, 8  &  9  cited  that  the  plaintiff  on  the  22nd  of  June,  1853,  recovered 
a  ptfty  who  against  the  company  a  judgment  for  1 5722. ;  and  that,  since 
jxLd^^t  ^^^  recovery  of  such  judgment,  a  part  of  the  money  so 
against  a  com-  recovered  had  been  paid  and  satisfied  to  the  plaintiff;  but 

pany  la  not  ,  ^  .  . 

precluded  the  sum  of  8002.  still  remained  unpaid  and  unsatisfied  to 

execution  ^  him  from  the  company  upon  the  said  judgment^  and  for 

i^^olden  ^h^ch  ^^^^^  ^^  plaintiff  is  entitled  to  execution  thereon ;  that 

who  have  not  execution  at  law,  by  writs  of  fieri  facias  and  elegit,  had  issued 

paid  up  the  full  ,  , 

amount  of  for  the  said  sum  of  8002.  against  the  property  and  affects  of 
thoughUnda  ^^^  company,  but  there  could  not  be  found  sufficient  of  such 
®^**^®  ®^™'  property  and  effects  whereon  to  levy  such  execution^  by  or 
been  extended  under  either  of  the  said  writs;  and  the  said  sum  of  8002.,  to- 
eiegit,  if  the  gether  with  interest  thereon,  &a,  still  remained  wholly  due, 
thekx^be  ^^P^d>  8tnd  Unsatisfied  upon  the  judgment:  that  the  de- 
^°Si?^°*  ^  fendant^  before  and  at  the  time  of  the  recovery  of  the  judg- 
debt.  ment^  and  thence  continually  hitherto,  was  and  is  a  share- 
tain  haBb«^  holder  in  the  company  of  fifty-five  shares  of  20Z.  each  in  the 
oei^^^  capital  of  the  company,  upon  which  shares  a  sum  of  4t  10«. 
the  rente  of  only  on  each  share  had  been  paid  up,  leaving  altogether 

the  land  ex* 

tended  under  upon  and  in  respect  of  the  whole  of  the  said  shares  the  sum 
Idre^w^  of  ®^2«.  10«.  not  paid  up  by  the  defendant— The  writ  then 
only  laaue  for    commanded  the  defendant  to  appear  and  shew  cause  why 

the  reaidue  of  ^\ 

the  debt;  but  execution  should  not  issue  against  him  for  the  sum  of 

haa  been  re-  S5^.  lOs.,  being  the  amount  of  shares  not  paid  up. 
oiPliS^B^f       Plea:— That,  before  the  issumg  of  the  said  writ  of  scire 

aatiafying  the  facias,  the  plaintiff,  for  the  recovery  of  the  amount  of  the 

from  the  Ai-  said  judgment,  issued  a  writ  of  elegit^  directed  to  the  sheriff 

ia'in  the^dia^  ^^  Staffordshire,  by  virtue  of  which  the  sheriff  afterwards, 

oretion  of  the 

Ck>urt  whether  they  will  permit  the  aoire  faoiaa  to  iaaue.  And  where  a  judgment  creditor 
for  8002.  iMued  an  elegit  under  which  landii  of  the  company  where  extended  of  the  annual 
Talne  of  lOf.  only,  and  the  creditor  did  not  take  actual  poasonaion  of  the  landa,  it  waa  held 
that  bo  might  iaaue  a  aoire  faciaa  against  the  shareholders  for  the  whole  amount  of  his  debt. 
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and  before  the  issuing  of  the  writ  of  scire  &i/ciBS,  delivered  to 
the  plaintiff  certain  lands,  of  which  the  company  was  seised 
in  fee,  to  hold  to  the  plaintiff  until  his  said  debt  should  be 
satisfied. — ^The  plea  then  set  out  the  sheriff's  return,  by  which 
it  appeared  that  the  lands  taken  amounted  to  seven  acres, 
and  were  of  the  annual  value  of  10a  The  plea  concluded 
by  alleging  that  the  execution  so  levied  remained  in  full  forca 

Replication: — ^That  the  writ  of  el^t  in  the  plea  is  the 
same  writ  of  elegit  in  the  declaration  mentioned;  and  that 
the  plaintiff  had  not  obtained  or  taken  actual  possession  of 
the  said  lands  or  any  of  them,  or  any  part  thereof,  nor  had 
he  thereof  levied  the  sum  of  money  and  interest  in  the  said 
writ  mentioned  or  either  of  them,  or  any  part  thereof;  and 
that  the  lands  were  not,  nor  are  they,  sufficient  whereon  to 
levy  the  money  and  interest  in  the  said  writ  mentioned 

Demurrer  and  joinder. 

Kemplay  in  support  of  the  demurrer  (May  2). — The 
question  turns  on  the  construction  of  the  d6th  section  of 
the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict 
a  16),  which  enacts^  that  "if  any  execution  either  at  law  or 
in  equity  shall  have  been  issued  against  the  property  or 
effects  of  the  Company,  and  if  there  cannot  be  found  suffi- 
cient whereon  to  levy  such  execution,  then  such  execution 
may  be  issued  against  any  of  the  shareholders  to  the  extent 
of  their  shares  respectively  in  the  capital  of  the  com- 
pany not  then  paid  up:  Provided  always,  that  no  such 
execution  shall  issue  against  any  shareholder,  except  upon 
an  order  of  the  Court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  instituted,  made  upon 
motion  in  open  Courts  after  sufficient  notice  in  writing  to 
the  persons  sought  to  be  charged,  and  upon  such  motion 
such  Court  may  order  execution  to  issue  accordingly;  and 
for  the  purpose  of  ascertaining  the  names  of  the  share- 
holders, and  of  the  amount  of  capital  remaining  to  be  paid 
upon  their  respective  shares,  it  shall  be  lawful  for«any  per- 
son entitled  to  any  such  execution  at  all  reasonable  times 
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j^^'^  to  inspect  the  register  of  shareholders  without  fee/'  The 
defendaat  contends,  that  the  plaintiff  has,  by  proceeding 
against  the  lands  of  the  company  by  el^t,  barred  himself 
from  proceeding  against  the  individual  shareholders.  The 
lands  have  been  extended;  and,  as  legal  seisin  has  been  de- 
livered to  the  plaintifl^  he  is  not  precluded  from  taking 
possession  of  them  at  any  tima  The  replication  is  there- 
fore bad|  as  it  sets  up  matter  which  is  wholly  immaterial 
and  no  answer  to  the  plea  The  plaintiff  will  rely  upon 
the  recent  case  of  Begma  v.  The  Derbyshire,  Stafford- 
ehi/re,  arid  Worceeterahire  Railway  Compamy  (a),  where, 
an  elegit  having  been  issued,  and  the  proceeds  of  the 
lands  being  insufficient  to  satisfy  the  debt^  the  Court 
granted  a  mandamus,  commanding  the  company  to  give 
the  creditor  an  inspection  of  the  register  of  shareholders. 
The  distinction  between  that  case  and  this  is,  that  there 
the  proceeding  was  against  the  company  itself,  and  not 
against  the  shareholders.  [Martin,  R — ^According  to  that 
argument,  the  creditor  is  placed  in  this  dilemma:  he  is 
bound  in  the  first  instance  to  proceed  against  the  property 
and  effects  of  the  company;  and  if  they  possess  an  acre  of 
land  only,  he  is  barred  frx>m  further  proceedings  against  the 
property  of  the  shareholders.] 

In  the  next  place,  the  proceedings  are  defective  in  not 
stating  to  what  amount  the  plaintiff  is  entitled,  after  de- 
ducting the  proceeds  of  the  elegit  Although  the  present 
value  of  the  land  taken  under  the  elegit  is  small,  it  may  be, 
that  at  some  future  time  the  land  may  become  extremely 
valuable.  Prior  to  the  1  &  2  Vict  a  110,  &  11,  the  sheriff 
delivered  to  the  judgment  creditor  actual  possession  of  a 
moiety  of  the  land  extended  under  the  elegit;  but  since 
that  Act  legal  possession  only  is  given,  which  entitles  the 
judgment  creditor  to  maintain  ejectment,  and  he  is  bound 
to  account  to  the  Court  out  of  which  the  execution  issues 
for  all  he  receives  imder  it.     Therefore,  the  scire  feu^ias 

(n)  .3  E.  &  B.  784. 
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ought  to  state  the  amount  which  remama  uBsatisfied,  other-      ^^^^'^ 
wise  the  sheriff  cannot  tell  for  what  sum  he  ought  to  levy.  Aj)dison 

Hayes  contrk — ^The  case  of  Regma  v.  The  Derbyshire,        ^^'^^ 
cfeo.  JRaUvxiy  Company  is  a  direct   authority  that  the 
plaintiff  is  not  barred  by  the  elegit     It  was  there  held, 
that  a  party  who  has  recovered  judgment  against  a  com- 
pany is  not  precluded  from  issuing  execution  against  the 
shareholders  who  have  not  paid  up  the  full  amount  of 
capital  on  their  shares,  though  the  lands  of  the  company 
have  been  delivered  on  elegit,  if  the  proceeds  of  the  lands 
be  insufficient  to  satisfy  the  debt.     Lord  Campbell,  C.  J., 
there   said :    ''  There   are  two  conditions  to  be  fulfilled 
before  the  creditor  proceeds  against  the  individual  share- 
holders: first,  that  'any  execution'  shall  have  issued  against 
the  property  of  the  company;   secondly,  that  there  can- 
not be  found  sufficient  whereon  to  levy  such  execution.'' 
[Parke  B. — ^The  difficulty  which  occurs  to  me  is  this:  The 
plaintiff  admits  that  he  has  received  something  under  the 
elegit^  but  he  does  not  state  how  much.     It  seems  to  me, 
that  he  ought  to  shew  how  much  of  the  debt  remains  un- 
satisfied, for  the  purpose  of  guiding  the  sheriff  as  to  the 
amount  for  which  he  is  to  levy.]    The  plaintiff  in  effect 
allies,  that  he  has  not  received  anything  under  the  ele- 
git.    The  plaintiff  is  not  bound  to  wait  for  any  length 
of  time  till  the  execution  shall  be  satisfied ;  he  is  entitled 
to  receive  the  fruits  of  it  immediately.    The  declaration 
follows  the  statuta    [Martin,  B. — It  appears  to  me,  that 
if  the  elegit  does  not  satisfy  the  debt^  the  creditor  is  en- 
titled to  proceed  for  what  remains  dua    Pollock,  C.  B. — 
The  plaiatiff  contends  that  the  land  is  of  no  real  value,  on 
the  principle  de  minimis  non  curat  lex,  the  rent  being  \0s. 
a-year.]    The  plaintiff  in  effect  alleges,  that  he  is  proceeding 
for  the  whole  debt,  with  the  exception  of  that  portion  of 
it  which  he  expressly  alleges  has  been  satisfied. 

Kemplay  replied. 

Cur.  adv.  vult. 
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IS66^  The  judgment  of  the  Court  was  now  deliyered  by 

Pollock,  C.  B. — ^In  this  case  the  defendant  has  de- 
murred to  the  replication  to  the  defendant's  plea  to  a  scire 
tadaa,  founded  on  the  36th  section  of  the  Companies  Clauses 
Act^  8  &  9  Yict  C.16.  [His  Lordship,  after  stating  the 
pleadings,  proceeded:]  The  objection  to  the  replication  is, 
that  the  refusal  of  the  plaintiff  to  take  actual  possession  is 
wholly  inmiaterial,  if  the  lands  have  been  duly  extended 
under  the  el^t,  and  legal  possession  delivered  to  the  plain- 
tiff by  the  sheriff  This  prevents  him  from  having  any  fur- 
ther execution  of  any  kind  against  the  defendant  in  the  ac- 
tion, unless  he  be  evicted.  Formerly,  actual  possession  was 
delivered  (a),  but  now  legal  possession  only  is  delivered, 
which  gives  him  a  tide  to  sue  in  ejectment. 

The  defendant  then  insists,  first,  that  the  plaintiff  by 
the  execution  of  the  elegit^  is  debarred  of  all  further  execu- 
tion (unless  he  should  be  evicted),  not  only  against  the 
company,  but  also,  under  the  36th  section,  against  members 
to  the  extent  of  their  shares  in  the  capital  not  then  paid 
up.  But  to  this  it  was  properly  answered,  that  the  section 
gives  a  remedy  against  the  shareholders  if  the  debt  due 
should  not  be  actually  satisfied;  and  this  point  was  decided 
by  the  Court  of  Queen's  Bench  in  RegiTia  v.  The  Derby- 
ehvre,  &c.  Railway  Compamy  (6).  That  Court  held,  that 
the  el^t^  though  a  bar  to  a  further  execution  against  the 
corporation,  the  defendants  in  that  action,  was  no  bar  to 
the  proceeding  under  the  36th  section,  and  against  the  share- 
holders. In  this  we  entirely  agree.  It  was  then  objected, 
that^  as  there  certainly  had  been  an  elegit^  and  a  delivery 
under  that  el^t  of  some  lands^  and  a  return  filed  of  record, 
the  scire  feu^ias  could  not  issue  for  the  whole  debt^  but  only 
for  the  part  unsatisfied;  and  it  is  only  on  that  part  of  the 
case  that  we  have  felt  any  doubt 

The  legislature  in  express  terms  have  given  a  remedy 

(a)  2  Tidd,  1037,  9tli  edit  (5)  3  R  &  R  784. 


TRINITY  TEBU,  18  VICT.  255 

against  the  shareholders  by  order  of  the  Court,  after  eze-        1B55. 
cution  against  the  company  has  failed  to  satisfy  the  debt; 
and  the  Court  must  be  satisfied,  before  giving  that  order, 
not  only  that  execution  has  issued  and  been  unsuccessful 
(which  must  be  stated  in  the  scire  &cias),  but  also  that  due 
pains  have  been  taken  to  obtain  more:  Devereux  v.  The 
Kilkenny  BaUnvay  C<ympcmy{a).    What^  then,  must  be 
done  if  the  execution  against  the  company  be  partially  suc- 
cessful 7    If  part  of  the  debt  has  been  actually  levied  and 
reduced  into  money,  a  scire  facias  could  not,  we  think,  be 
supported  for  the  whole  amount     Though  an  execution 
must  always  follow  the  judgment  if  there  has  been  no  levy, 
yet  if  part  has  been  levied  tmder  a  fieri  facias  that  writ  must 
be  returned  before  a  second  execution  can  be  issued;  and 
the  second  writ  must  recite  that  all  the  money  for  which 
judgment  was  given  was  not  levied:  Tidd,  2nd  voL,  922* 
And  if,  after  a  part  of  a  debt  has  been  levied  on  a  judg- 
ment, and  a  scire  &cias  becomes  necessary,  the  proper  form, 
according  to  Tidd's  Practical  Forms,  180,  is  to  recite  the 
writ  and  return  and  shew  how  much  has  been  levied    We 
think  we  should  adapt,  as  nearly  as  can  be  done,  the  ancient 
forms  to  the  new  proceeding  under  the  36th  section;  and 
if  this  were  a  case  where  a  part  of  the  debt  had  been  ao- 
tually  levied  by  the  seizure  and  sale  of  chattels  under  a  fieri 
facias,  we  should  have  felt  no  doubt  that  the  writ  of  scire 
fiusias  ought  to  have  recited  that  levy,  and  limited  the  exe- 
cution to  the  issue  for  the  residua     But  the  form  of  pro- 
ceeding by  el^it  against  the  lands  creates  the  diflSculty 
imder  this  section — a  difficulty  which  never  occurs  at  com- 
mon law,  where  the  execution  of  the  elegit  on  the  land  is 
an  absolute  bar  to  all  further  remedy  on  the  judgment     If 
a  certain  sum  had  been  SLctucMy  received  from  the  chattels, 
or  out  of  the  extended  rents  of  the  estate  delivered  under 
the  elegit,  there  would  have  been  no  difficulty  in  stating 

(a)  d  Exch.  834. 
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the  levy  of  that  part,  and  in  calling  on  the  aharAoldera  to 
shew  cause  why  the  execution  should  not  issue  for  the  re- 
sidue.   In  such  a  case,  the  legislature  cannot  be  supposed 
to  have  intended  an  execution  to  issue  for  the  foil  amount 
But  where  no  sum  certain  has  been  received,  and  the  only 
means  arise  firom  the  future  rents  of  the  land  for  satis- 
fying the  debt^  which  is  by  law  due  and  payable  instantlyy 
did  the  legislature  intend  that  the  execution  should  not 
issue  for  the  full  amount  of  the  debt?    It  may  be  said,  that 
if  land  of  the  company  to  the  fuU  value  of  the  debt  were 
extended,  out  of  the  rents  of  which  the  debt  would  be  dis- 
charged in  a  short  time,  it  would  be  hard  to  allow  the  share- 
holders to  be  called  on  to  pay  the  full  amount  instanter.  For 
instance,  to  put  the  strongest  case,  if  land,  the  rent  of  which 
were  10002.  per  annum,  were  extended  for  a  debt  of  10002., 
could  it  be  intended  that  the  creditor  should  have  a  reftnedj 
by  execution  against  the  shareholders  for  that  debt  ?    It 
certainly  seems  at  first  sight  to  be  contrary  to  thm  inten- 
tion in  such  a  case,  but  it  is  to  be  considered  that  the  Court 
has  a  discretion  to  permit  the  scire  &cias  to  have  execution 
to  issue  or  not    In  such  an  extreme  case  they  might  refuse 
it;  but  on  the  other  hand  it  seems  highly  lesaoDsiAe  that 
the  Court  should  possess  that  power  in  all  cases,  in  ordw  to 
effect  the  immediate  payment  of  the  debt  in  cash ;  and  if 
the  extent  of  land  to  the  full  value  of  the  debt  under  an  ele- 
git against  the  company  is  no  bar  to  an  execution  for  the  same 
debt  against  the  shareholders,  a  fortiori  the  extent  of  lands 
of  less  than  the  value  of  the  debt  cannot  be.    Therefore,  on 
fun  consideration  of  the  case,  we  think  that  the  extent  of 
land  to  the  value  of  10s.  a-year  is  no  answer  to  a  scire 
facias  for  the  whole. 

Further,  it  will  be  found  that  there  is  no  mode  by  which 
the  present  value  of  the  10a  a  year  could  be  ascertained, 
and  so  the  amount  of  the  residue  fixed,  for  which  execu- 
tion ought  to  issue.  If  the  rent  to  be  recovered  were  an 
annuity  for  a  number  of  years  certain,  its  value  could  be 
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easily  calculated  according  to  the  current  rate  of  interest; 
or  if  it  were  for  the  whole  number  of  years  it  would  take 
to  pay  off  the  debt  of  8002.  and  interest^  it  could  be ;  but 
the  rent  extended  is^  in  truth,  an  annuity  defeasible  by 
payment  of  the  debt  at  any  time  by  levy  on  the  share- 
holders, and  the  value  of  that  defeasible  annuity  could  not 
possibly  be  asOi^rtained 

Therefore,  we  think  that  the  plaintiff  is  entitled  to  judg- 
ment. 

Judgment  for  the  plaintiff. 
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Metcalfe  and  Others  u  Hfthebikoton. 


June  II. 


T 


HE  declaration  commenced  by  stating  that  the  plaintifib  ^  the  8  &  4 
sued  the  defendant  as  the  derk,  for  the  time  being,  to  the  ft^»^  <<  An 
trustees  for  carrying  into  execution  the  several  purposes  of  ^f|JJj^*^ 
the  3  &  4  WilL  4,  c.  cxiii,  for,  "  amongst  other  things,  better  narbour  of 
preserving  the  harbour  of  Maryport''  certain  tnu-  ' 

The  first  count  stated,  that  a  vessel  called  the  -  James,"  ^SloJ^" 
being  a  vessel  liable  under  the  said  statute  to  the  tonnage  T'^'T^  ^^ 
and  harbour  dues  of  the  said  harbour,  whereof  the  plaintifis  The  tnuteee 

acted  gratui- 
toiuly;  the 
property  in  the  harbour  was  TOflted  in  them,  and  they  were  empowered  to  elect  a  harbour 
master,  and  other  officers  and  Berrants  connected  with  the  harbour,  with  power  also  to  dia- 
charge  them.  The  harbour-maater  was  empowered  to  direct  the  situation  in  which  a  vessel 
entering  the  harbour  was  to  be  moored.  The  trustees  were  also  empowered  to  make  bje- 
lawB  as  to  the  management  of  the  harbour,  and  to  impose  tonnage  rates  upon  vessels  usmg 
it,  and  to  borrow  money  on  such  rates,  and  to  apply  the  proceeds  in  payment  of  the  interast 
of  the  money  borrowed,  and  of  the  costs  and  expenses  attending  the  carrying  into  execution 
the  purposes  of  the  Act  connected  with  the  hifflx)ur,  and  oJso  in  the  reduction  of  the  capital 
borrowed: — Held,  that  the  trustees  were  not  liable,  either,  first,  for  the  acts  of  the  harbour- 
master in  directing  a  vessel  to  be  moored  in  an  improper  place,  whereby  it  received  damage ; 
or,  secondly,  for  an  iz\jury  occasioned  to  a  vessel  by  an  accumulation  of  rubbish  in  the 
hafbour. 

ffdd,  also,  that  although  the  trustees  had  almost  an  absolute  discretion  (with  certain  ex- 
ceptions) in  the  appropriation  of  the  fund  for  the  management  of  the  harbour,  th^  would  not 
have  been  liable  for  the  accident  arising  from  the  accumulation  of  rubbish  in  the  harbour, 
if  th^  had  been  in  possession  of  funds. 

A  dedaFBtion  which  chai'ges  a  breach  of  duty,  must  contain  an  allegation  from  which 
the  duty  can  be  inferred,  otherwise  the  declaration  is  bad. 
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were,  at  the  times  hereinafter  mentioned,  and  still  are 
owners,  had  on  the  3rd  of  June,  1854,  and  just  before  the 
committing  of  the  grievances  thereinafter  alleged,  lawfully 
entered  and  was  then  using  the  said  harbour,  and  thereupon 
became  and  was  under  and  subject  to  the  control,  guid- 
ance, and  superintendence  in  the  said  harbour  of  the  said 
trustees  and  their  harbour-master  and  servants,  appointed 
in  pursuance  of  the  said  Act  Tet  the  said  trustees,  by 
their  said  harbour-master  and  servants,  then  wrongfully 
and  negligently  and  carelessly  caused  the  said  vessel  to  be 
moored,  anchored,  and  placed  within  the  saicMiarbour,  in  a 
berth  and  place  there,  which  berth  and  place  was  then,  as 
the  said  trustees  and  their  said  harbour-master  well  knew, 
an  unsafe  and  improper  berth  and  place  for  such  vessel  to 
be  moored,  anchored,  or  placed  in;  in  consequence  whereof 
the  said  vessel  was  greatly  injured. 

Second  count — For  that  the  said  trustees,  on  the  day  and 
year  aforesaid,  received  the  aforesaid  vessel  into  their  said 
harbour,  and  had  the  care,  government^  and  direction 
thereof,  under  and  pursuant  to  the  first-mentioned  Act  of 
Parliament.  Tet  the  said  trustees,  by  their  said  harbour- 
master and  servant,  behaved  so  carelessly  and  n^ligently 
in  the  premises,  that,  by  reason  of  such  carelessness  and 
negligence,  the  said  vessel,  whilst  the  same  so  was  in  such 
their  care,  government,  and  direction,  became  greatly 
damaged  and  injured 

Third  count — For  that  the  said  trustees  so  negligently  pre- 
served and  kept  the  said  harbour,  and  so  wrongfully  and 
improperly  suffered  and  permitted  to  be  accumulated  there- 
in divers  large  quantities  of  coals,  rubbish,  and  other  mat- 
ters and  things,  contrary  to  their  duty  in  that  behalf,  that 
by  reason  thereof  the  said  harbour  became  and  was  unsafe, 
and  the  said  vessel,  being  lawfully  therein  as  aforesaid,  be- 
came and  was  thereby  damaged  And  by  reason  of  the 
premises  respectively  aforesaid,  the  said  vessel,  to  wit,  on 
the  day  aforesaid,  became  and  was  for  sixty  di^s  thereafter. 
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uDseaworthy  and  useless  to  the  said  owners  thereof  who 
had  been  necessarily  put  to  and  obliged  to  incur  great  ex- 
pense in  and  about  the  repairs  of  the  said  injuries. 

Plea: — That  the  said  supposed  grievances  were  honk  fide 
done  in  pursuance  of  and  by  the  authority  of  an  Act  of  Par- 
liament^  passed  in  the  session  of  Parliament  held  in  the 
3rd  and  4th  years  of  the  reign  of  William  4th,  intituled, 
"  An  Act  for  the  better  preserving  the  harbour  of  Mary- 
port^  and  for  lighting  and  otherwise  improving  the  town- 
ship of  Maryport^  in  the  county  of  Cumberland." 

Demurrer  and  joinder. 
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The  case  was  argued  last  Term  (May  1,)  by 

Quavn  in  support  of  the  demurrer,  when  the  Court  held 
the  plea  to  be  clearly  bad,  and  called  upon 


Oowlmg  contrJL — ^The  question  then  depends  upon  the  va- 
lidity of  the  declaration,  which  is  clearly  bad.  The  first  and 
second  counts  stand  upon  the  same  footing.  The  action  is 
against  the  defendants,  aa  trustees  imder  the  Act  of  Par- 
liament, for  what  is  alleged  to  be  negligence  on  the  part  of 
the  harbour-master.  The  defendants  are  charged  personaUy, 
and  the  question  is,  whether  they  are  liable  for  the  acts  of  the 
harbour-master.  It  is  submitted  that  they  are  not;  for,  al- 
thoughhe  is  called  thedefendants'^ertxiti^,  the  Act  itself  shews 
in  what  respect  he  is  to  be  considered  as  their  servant ;  and  it 
clearly  appears  from  the  Act  that  the  trustees  are  not  re- 
sponsible for  the  personal  default  of  their  harbour-master. 
By  the  7th  section  of  the  Act^  (3  &  4  Will  4,  c.  cxiii.,) 
certain  trustees,  therein  named,  are  appointed  for  carrying 
into  execution  -the  several  purposes  of  the  Act  By  sect 
14,  no  person  shall  be  capable  of  acting  as  a  trustee  ''dur- 
ing the  time  that  he  shall  hold  or  enjoy  any  office  or  place 
of  profit  or  emolument  under  this  Act,  or  in  any  contract 
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under  this  Act,  in  which  he  may  be  directly  or  indirectly 
concerned,  or  in  any  matter  wherein  he  shall  be  in  any- 
wise personally  or  beneficially  interested,  except  as  a  cre- 
ditor on  the  rates,  &c.,  by  this  Act  authorised.^'  The  trus- 
tees, therefore,  are  not  either  a  private  body  or  a  corpora- 
tion created  for  their  own  personal  benefit  The  15th 
section  provides  for  the  election  of  trustees  in  the  place  of 
such  as  shall  become  incapable  of  acting.  Section  17  re- 
gulates their  meetings;  and  section  21  empowers  the  trus- 
tees to  appoint  a  harbour-master  and  other  officers,  and  to 
remove  them  and  to  elect  other  persons  in  their  stead, 
and  to  fix  their  salaries.  Section  47  enacts,  that  "it 
shall  be  lawful  for  any  person  appointed  in  pursuance  of 
this  Act  to  act  as  harbour-master  within  the  said  har- 
bour of  Maryport,  to  direct  any  person  having  the  command 
of  any  vessel  entering  into  or  being  within  the  said  harbour 
to  moor,  anchor,  and  place  the  same  in  such  situation 
within  the  said  harbour  as  the  said  harbour-master  shall 
direct;  and  in  case  the  master  of  such  vessel  shall  refuse 
or  neglect  to  remove  the  same  as  soon  as  may  be  after  be- 
ing required,  and  to  moor,  anchor,  and  place  the  same  as 
the  said  harbour-master  shall  direct,  he  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  10{. ;  and 
it  shall  be  lawful  for  the  said  harbour-master,  and  such 
other  persons  as  he  shall  call  to  his  assistance,  to  remove  or 
cause  to  be  removed  the  said  vessel  in  such  manner  as  he 
shall  deem  necessary ;  and  such  master  shall  pay  all  the 
charges  and  expenses  attending  the  removing  such  vessel, 
after  such  direction,  refusal,  or  neglect  as  aforesaid,  such 
charges  and  expenses  to  be  recovered  in  manner  herein 
directed  with  respect  to  the  recovery  of  penalties  and  for- 
feitures," &c.  It  is  clear  from  these  sections,  that  the 
trustees  are  not  individually  responsible  for  the  personal  de- 
fault of  their  harbour-master.    In  Duncan  v.  Findlater  (a). 


(a)  6  CI.  &  F.  894. 
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Lord  Cottenham,  C,  in  delivering  his  judgment,  said,  "  In 
England  we  have  long  held,  that  trostees  of  a  turnpike  road 
are  not  liable  in  cases  of  this  sort:  BaJcer  v.  Harrisia), 
Humphries  v.  Mea/rsQ))^  and  HaJl  v.  Smith{c).  In  all  these 
cases  it  ima  distinctly  held,  that  such  trustees  are  not  an- 
swerable but  for  their  own  personal  default'' 

The  third  count  is  also  insuJfficient  It  does  not  state  pre- 
cisely what  the  powers  are  which  the  trustees  possess  under 
the  Act  The  SOth  section  empowers  the  trustees  to  receive 
a  tonnage  rate  from  vessels  using  the  harbour.  Section  48, 
amongst  other  matters,  inflicts  a  penalty  upon  persons 
throwing  rubbish  into  the  harbour,  and  the  section  con- 
cludes as  foUows:  "  and  the  said  harbour-master  is  hereby 
authorised,  upon  any  neglect  or  refusal  to  remove  any  such 
obstruction  as  aforesaid,  to  cause  the  same  to  be  removed 
at  the  expense  of  the  owners  thereof  in  the  same  manner 
as  is  hereinbefore  directed  in  the  (^tses  of  the  removal  of 
vessels.''    The  140th  section  (d)  provides  for  the  applica- 


1856. 


(a)  4  M.  &  S.  27. 

(6)  1  M.  &  By.  187. 

(c)  S  Bing.  156. 

{d)  That  section  enacts,  that 
"  the  monies  to  arise  or  be  re- 
ceived by  or  from  the  tonnage 
rates  or  dues,  or  other  dnties  by 
this  Act  granted,  connected  with 
the  said  harbour,  and  all  other 
monies  which  may  be  borrowed 
on  the  security  hereof,  and  all 
other  monies  which  may  arise  or 
be  received  by  virtue  of  thisAct^ 
connected  with  the  said  harbour, 
shall  be,  and  the  same  are  here- 
by vested  in  the  said  trustees, 
and  shall  be  applied  by  the  said 
trustees  in  manner  following, 
that  is  to  say,  in  the  first  place, 
in  paying  and  discharging  so 
much  of  the  costs,  charges,  and 
expenses  which  shall  have  been 


incurred  in  applying  for,  or  which 
shall  be  in  any  manner  incident 
to  the  obtaining  and  passing  o^ 
this  Act,  so  far  as  the  same  re- 
lates to  the  said  harbour,  with 
interest  for  any  money  which 
may  have   been   advanced  for 
that  puipose,  as  the  said  trustees 
shall  direct ;  in  the  next  place,  in 
paying  and  discharging  the  an- 
nual interest  of  any  money  which 
may  be  borrowed  on  the  author- 
ity of  this  Act,  for  the  purposes 
of  or  connected  with  the  said 
harbour;  in  the  next  place,  in 
paying  and  discharging  all  other 
costs,  charges,  and  expenses  at- 
tending the  carrying  into  execu- 
tion the  several  purposes  of  this 
Act  connected  with  or  relating  to 
the  said  harbour,  and  the  other 
works  belonging  thereto  oroon- 
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tion  of  the  tonnage  rates  and  harbour  dues;  and  the  143rd 
section  enacts,  that  in  case  of  nonpayment  of  any  money 
awarded  by  a  justice  as*  compensation  for  any  materials  or 
for  any  damage  taken  or  committed  by  the  trustees,  or  by 
any  person  acting  under  their  authority,  the  same  may  be 
levied  by  distress  of  the  goods  of  the  treasurer  of  the  trus- 
tees; and  the  section  provides,  that  ^it  shall  be  lawful  for 
such  treasurer  to  retain  out  of  any  monies  which  he  shall 
have  received  or  shall  receive  under  the  authority  of  this 
Act,  all  such  damages,  costs,  charges,  and  expenses  as  he  shall 
have  Bustained  or  have  incurred,  by  virtue  of  any  such  ^. 
rant  as  aforesaid/'  By  the  120th  section  the  trustees  are 
exempted  from  all  personal  liability  in  respect  of  contracts 
entered  into  by  them  in  that  character.  The  third  count  is 
also  defective  in  omitting  to  state  any  personal  duty  on  the 
part  of  the  trustees  to  keep  the  harbour  dear.  It  does  not  al- 
lege, either,  that  they  had  funds  for  that  purpose,  or  that 
they  had  notice  that  the  harbour  was  in  the  condition 
which  the  plaintiff  allies  to  have  been  the  cause  of  the  in- 
jury. The  act  was  not  the  personal  act  of  the  trustees. 
And,  moreover,  they  have  a  discretion  in  the  r^ulation  of 
the  harbour,  and  it  is  not  the  province  of  a  jury  to  review 
that  discretion.  Their  appointment  is  without  emolu- 
ment ;  and  it  would  be  a  dangerous  doctrine  to  hold,  that 
trustees  are  personally  liable  for  the  act  of  an  officer  of 
theirs,  where  no  improper  conduct  on  their  part  was  the 
cause  of  the  injury.  BouUon  v.  Crov/tfier  (a),  and  Sutton 
V.  Clarke  (fi),  were  actions  against  trustees  of  turnpike 
roads  for  consequential  injuries  resulting  from  acts  which 
had  been  done  by  their  authority,  and  the  trustees  were 


nected  therewith ;  and  lastly,  in 
reducing  and  diacharging  the 
several  principal  sums  of  money 
which  may  have  been  borrowed 
under  the  authority  or  on  the 


credit  of  this  Act^  for  the  pur- 
poses of  or  connected  with  the 
said  harbour." 

(a)  2B.&  C.  703. 

(b)  6  Taunt.  S9. 
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held  not  to  be  liable.  Harris  v.  Baker  (a)  was  a  similar 
action.  Lord  EUenborough,  C.  J.,  there  said:  "It  does 
Dot  appear,  by  the  Act  of  Parliament,  that  this  action  is 
maintainable  against  the  trustees.  The  Act,  indeed,  em- 
powers them  to  cause  such  number  of  lamps  to  be  provided 
as  they  shall  think  necessary;  but  suppose  they  did  not 
think  it  necessary  to  provide  any  lamps,  can  it  be  said  that 
an  action  would  lie  against  them  upon  that  account?  If, 
by  omitting  to  put  up  lamps  where  it  is  necessary,  they  are 
guilty  of  a  breach  of  public  duty,  they  may  be  indicted  for 
it  But  to  hold  that  every  trustee  of  a  road  is  liable  in 
damages  to  such  an  accident  as  this,  would,  I  conceive,  be 
going  further  than  any  case  warrants."  [Martin,  B. — Is  it 
necessary  to  make  such  an  allegation  in  the  declaration: 
is  it  not  rather  a  matter  to  be  proved?  The  declaration 
alleges,  that  the  defendants  wrongfully  and  improperly  left 
the  rubbish  in  the  harbour.]  The  declaration  is  not  cured 
by  such  words,  where  the  allegation  of  the  facts  upon  which 
the  duty  is  founded  is  altogether  omitted.  In  Ferguson 
v.  Kinnovl  (&),  which  raised  the  question  of  the  liabi- 
lity of  the  presbytery  for  the  nonperformance  of  an  act 
which  they  were  bound  to  perform,  Lord  Campbell,  C.  J., 
in  delivering  his  judgment,  said  (c),  "  Where  the  presbytery 
is  acting  judicially,  or  in  any  matter  where  its  members 
have  a  discretion  to  exercise,  no  action  could  be  maintained 
against  them,  at  least  without  malice  expressly  charged  and 
clearly  proved."  That  case  shews  the  necessity,  not  of  the 
proof  only,  but  of  the  allegation  of  the  duty.  Hai^man  v. 
Tapenden  (d)  is  to  the  same  eflfect.  In  Drewe  v.  Goul- 
ton  (e),  it  was  held,  that  in  an  action  against  a  returning 
officer,  for  refusing  a  vote  at  an  election  of  members  to 
serve  in  Parliament,  malice  must  be  proved  as  well  as  laid. 
The  trustees  are  not  liable  for  contracts  entered  into  by 
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themselves  under  the  Act,  nor  are  they  responsible^  in  re- 
spect of  the  management  of  the  harbour,  for  accidents  of 
the  description  of  which  they  are  charged 

Quain  contra. — ^The  first  two  counts  charge  the  trustees 
with  negligence,  and  if  they  are  guilty  of  it  they  are  liable 
in  damages.  The  defence  suggested  is  open  under  the 
plea  of  not  guilty.  The  harbour-master  is  alleged  to  be 
the  defendants'  servant,  and  it  is  consistent  with  every 
allegation  that  they  gave  personal  directions  as  to  mooring 
the  vessel  [Parke,  B. — ^The  declaration  charges  them  "as 
trustees ;"  if  they  acted  as  is  now  suggested,  they  acted  in 
their  personal  capacity  and  not  as  trustees^  and  therefore 
they  ought  not  to  have  been  charged  as  such.  We  think 
that  the  two  first  counts  are  clearly  bad,  and  that  the  de- 
fendants' liability  depends  on  the  third  count] 

The  third  count  is  good.  It  contains  an  all^ation  that 
the  defendants  were  guilty  of  negligence  in  allowing  the 
accumulation  of  rubbish  in  the  harbour.  The  question  of 
negligence  would  be  raised  by  the  plea  of  the  general  issua 
If  the  plaintiff  should  be  unable  to  substantiate  such  alle- 
gations on  the  trial,  he  would  fail  Persons  acting  in  the 
capacity  of  these  trustees  are  liable  for  injuries  arising  from 
acts  done  where  they  exceed  their  jurisdiction,  and  also  in 
cases  where,  though  acting  within  their  jurisdiction,  they 
are  guilty  of  negligence.  The  £EM3t  that  the  trustees  act 
without  emolument  does  hot  affect  their  liability  where 
they  are  guilty  of  negligence.  In  The  Qrocera'  Ci/m/pany  v. 
Donne  (a),  it  was  held,  that  in  order  to  render  commissioners, 
acting  in  the  bon&  fide  performance  of  a  public  duty,  liable 
to  an  action  for  an  injury  to  an  individual,  resulting  from  an 
act  so  done  by  them,  it  must  appear  that  they  have  been 
guilty  of  negligence  or  want  of  skill  in  the  conduct  of  it. 
The  decisions  in  Bovlton  v.  Crovjtlier  (6)  and  Sutton  v. 


(a)  3  Scott,  356. 


(6)  2  B.  &  C.  703. 
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CUxfke  (a),  proceeded  upon  the  ground  tbat  the  defendants 
vere  acquitted  of  n^ligenee.    In  the  former  of  these  cases, 
Abbott,  C.  J.,  in  delivering  his  judgment,  says,  "The  Act 
of  Pariiament,  I  think,  authorised  the  trustees  to  do  what 
they  have  dona     If^  in  doing  the  act,  they  acted  arbi- 
trarily, cardesdy,  or  oppressively,  the  law  in  my  opinion 
has  provided  a  remedy.     But  the  fact  oi  their  having  so 
acted  is  negatived  by  the  finding  of  the  juiy."    In  Jonea 
y.  Bird  (&),  Best,  J.,  said,  "In  Sutton  v.  Clarice  the  judg- 
ment proceeded  on  the  ground  that  there  was  no  pretence 
for  imputing  negligence  to  the  defendants."    Jones  v.  Bird 
is  an  authority  that  commissioners  or  trustees  acting  in  a 
public  capacity  are  responsible  for  injuries  arising  from 
D^igence^  though  acting  within  their  jurisdiction.    And 
accordingly  Littledale,  J.,  in  Boubton  v.  Crowtker,  said, 
**  In  Jones  V.  Bird  the  commissioners  were  held  respon- 
sible for  an  act  done  by  them  in  the  discharge  of  their  duty; 
but  it  was  expressly  found  that  they  had  acted  carelessly 
and  negligently.^      [Parke,  R — ^The  objection  is,  that  the 
declaration  does  not  contain  any  all^ration  firom  which  the 
duty  to  keep  the  harbour  safe  is  to  be  inferred.]     In  Par^ 
rvoUby  v.  The  Lancaster  Canal  Company  (c)  the  declaration, 
which  was  in  case,  stated  that  by  the  Canal  Act  (32  Qeo.  9, 
c.  lOI)  the  company  was  formed  to  make  and  maintain 
the  canal,  with  power  to  take  tolls;  and  all  persons  had  free 
liberty  to  navigate  the  canal ;  and  if  any  boat  should  be 
sunk  in  the  canal,  and  the  owner  or  person  having  care  of 
it  should  not^  without  loss  of  time,  weigh  it  up,  it  was  by 
the  statute  to  be  lawful  for  the  company  to  weigh  it  up  and 
detain  it  till  payment  of  expenses ;  that  the  company  com- 
pleted the  canal  and  took  tolls  on  it ;  that  a  boat  sunk  in 
the  canal  so  that  vessels  passed  with  difficidty  in  the  day, 
and  at  night  were  in  danger  of  running  foul  of  it ;  that 
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although  the  company  could  and  ought  to  have  requested 
the  owner,  &c.  to  weigh  it  up,  and  in  the  meantime  to  have 
caused  a  light  or  signal  to  be  placed  to  enable  boats  to 
avoid  it,  yet  the  company  did  not  cause  the  owner,  &a  to 
weigh  it  up,  nor  themselves  weigh  it  up,  nor  place  a  light 
or  signal,  whereby  the  plaintifib'  boat  navigating  the  canal 
ran  foul  of  the  smaller  boat  and  was  damaged:  and  it  was 
held  by  the  Court  of  Exchequer  Chamber,  affirming  the 
judgment  of  the  Court  of  Queen's  Bench,  that  the  declara- 
tion disclosed  a  sufficient  duty  sLnd  breacL     [Parke,  B. — 
The  defendants  in  that  case  were  associated  together  in  the 
undertaking  for  their  private  benefit  and  gain.    In  order  to 
render  these  defendants  liable  for  a  non-feasance,  the  de- 
claration ought  surely  to  shew  that  they  had  the  requisite 
funds.]     That  question  is  either  involved  in  that  of  negli- 
gence, and  is  therefore  open  to  the  defendants  under  the 
plea  of  not  guilty,  or  they  ought  to  plead  that  they  had  no 
fimds,  for  that  is  a  matter  entirely  within  their  own  know- 
ledge, and  of  which  the   plaintifib  are  wholly  ignorant 
Upon  this  point,  Sunderland  Marine  Inauranxse  Com- 
pany V.  Kearney  (a)  is  in  the  defendants'  favour.     [Parke, 
B. — The  defence  there  arose  upon  a  proviso  in  the  deed] 
Executors  are  not  liable  as  such  except  they  have  assets, 
and  yet  a  declaration  against  them  does  not  allege  that 
they  have  assets.     The  principle  upon  which  this  question 
rests  is  to  be  found  in  the  notes  to  Pomfret  v.  Ricroft  (6). 
If,  therefore,  the  defendants  admit  by  the  pleadings  that  they 
have  been  guilty  of  negligence,  they  are  responsible  for  its 
consequences,  although  they  may  be  intrusted  with  a  dis- 
cretion in  the  exercise  of  their  office  under  their  Act,  and 
although  they  act  gratuitously.    The  rule  is  well  laid  down 
1  Smith's  L.  C.  195,  n,,  that  "the  confidence  induced  by 
undertaking  any  service  for  another  is  a  sufficient  legal 
consideration  to  create  a  duty  in  the  performance  of  it : 


(a)  16  Q.  R  925. 


(6)  1  Wma.  Saund.  322  c,  n.  3. 
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Brown  v.  MaUett  (a)  and  White  v.  Criap  (6)  are  additional 
authorities  on  the  subject. 

CowUng  was  re-heard  in  reply  to  the  cajses  cited,  and  he 
also  cited  Chadwick  v.  Trower  (c)  and  Reg,  v.  Norfolk 
Com/misaioners  of  Sewers  (d). 

Cur.  ad.  vult 
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The  judgment  of  the  Court  was  now  delivered  by 

• 

Pabke,  B. — The  question  in  this  case  is,  whether  the 
defendants,  in  their  collective  capacity  of  tmateea,  are  liable 
on  any  of  the  counts  upon  general  demurrer,  the  plea 
being  bad. 

The  two  first  are  framed  on  the  supposition  that  the 
defendants  as  trustees  had  the  control,  guidance,  and  super- 
intendence, or  care,  government,  and  direction  of  all  veaads 
in  the  harbour,  and  were  responsible  for  the  neglect  of  the 
harbour-master  or  person  employed  by  them  which  results 
in  any  damage  to  those  vessels.  This  is  not  a  correct  view 
of  their  duties. 

It  is  dear  from  the  Act  of  Parliament,  3  &  4  Will  4, 
c  cxiii,  that  no  such  duties  are  imposed  on  the  trustees. 
They  are  a  body  named  by  the  legislature  in  the  first  in- 
stance, afterwards  in  part  by  the  lord  of  the  manor  of 
Ellenborough,  in  part  elected  from  persons  having  a  quali- 
fication by  estate  or  the  ownership  of  ships,  and  by  persons 
having  qualifications  of  a  like  natura  In  these  persons 
the  legislature  vests  very  large  discretionary  powers,  con- 
sidering, no  doubt,  that  they  will  faithfully  perform  their 
duties,  and  requiring  them  to  execute  the  powers  and 
authorities  reposed  in  them  by  virtue  of  the  Act  faithfully 
and  irreproachably,  according  to  the  best  of  their  judgment, 
and  under  the  obligation  of  an  oath. 


(a)  5  C.  B.  599. 
(6)  10  £xcL  312. 


(c)  6  Bing.  N.  C.  1. 

[d)  15  Q.  B.  549. 
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The  property  in  the  harbour  is  vested  in  them  lor  the 
purposes  of  the  Act  (sect  4) ;  they  have  power  to  elect  a 
harbour-master  (sect  22),  and  temporary  officers  in  his  place 
(sect  22),  to  make  such  bye-laws  as  to  them  shall  seem 
expedient  for  the  good  government  of  the  officers  and  ser- 
vants connected  with  the  harbour,  and  also  in  respect  of 
the  admission  to,  and  the  use  and  management  of,  the  har- 
bour, and  all  such  bye-laws  shall  be  sufficient  in  all  Courts 
to  justify  persons  acting  und^  the  same,  but  are  subject  to 
appeal  • 

By  section  47  the  harbour-master  has  power  to  direct 
where  the  ship  entering  the  port  is  to  be  moored,  and  the 
person  in  charge  of  the  vessel  must  obey. 

It  is  clear  that  the  trustees  have  no  personal  care  or  super- 
intendence of  the  harbour,  they  are  not  to  go  to  the  harbour 
and  personally  to  direct  the  arrangement  of  the  shipping 
in  it ;  and  no  action  will  lie  against  them  personally  or  col- 
lectively if  there  is  any  defect  in  that  respect  Their  duty 
consists,  as  to  the  government  of  the  port  in  making  bye- 
laws  and  appointing  officers,  for  whose  acts  they  are  not 
responsible,  because  it  is  not  their  duty  to  perform  those 
acts  themselves,  and  therefore  the  maxim  of  *'  respondeat 
superior  "  does  not  apply. 

It  is  also  clear  that  no  action  will  lie  against  them  for 
making  an  improper  bye-law.  Their  judgment  is  conclusive, 
and  the  remedy  is  by  appeal. 

The  two  first  counts,  therefore,  of  this  declaration  are  un- 
questionably bad.  The  trustees  are  not  liable  for  their  har- 
bour-master and  servants  appointed  under  the  Act;  and  if 
it  could  be  said  (which  we  think  could  not  be  properly  said) 
to  be  unnecessary  to  prove,  under  these  counts,  that  the 
neglect  was  that  of  the  harbour-master  or  servants,  and 
that  such  statement  was  surplusage,  the  counts  are  not 
proved,  for  the  defendants  are  not  liable  for  their  personal 
neglect  in  moving  and  managing  vessels. 

The  third  count  is  for  neglect  in  the  preservation  and  keep* 
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ing  of  the  harbour,  and  improperly  suflfering  and  permitting 
coals  and  rubbish  to  accumulate  therein  contrary  to  their 
duty,  whereby  it  became  unsafe,  and  the  plaintiff'  vessel 
being  lawfully  ther^  was  thereby  damaged. 

We  think  this  count  is  bad  in  substance,  for  the  want 
of  the  all^ation  of  facts  on  the  record  which  would  cast 
the  duty  of  cleaning  out  the  harbour  on  them,  and  also 
because  their  duties  being  described  by  the  Act,  they  never 
could,  as  trustees  under  Ihe  Act,  have  such  a  duty  im- 
posed upon  them ;  clearly  they  could  not  be  bound  to  do  so 
personally,  or  to  pay  for  its  being  done  out  of  their  own 
pockets.  The  only  possible  ground  of  their  liability  could 
be  that  they  had  funds  in  their  hands  out  of  which  they 
were  bauTid  by  the  Act  to  perform  the  duty  of  keeping  the 
harbour  clean  and  dear  of  obstructioiL 

Admitting,  argumenti  causa,  that  they  would  be  liable 
in  that  case,  the  count  is  clearly  bad,  for  not  stating  the 
fact  that  they  had  funds  which  they  were  bound,  at  least 
prima  fade,  so  to  apply. 

The  words  "  negligently  and  improperly  "  and  "  contrary 
to  their- duty,"  used  in  this  count,  cannot  put  the  plaintiffs' 
case  in  a  more  fetvourable  position  than  if  the  count  had 
stated  that  it  was,  before  the  time  of  the  damage,  the  duty 
of  the  trustees  to  have  prevented  coals  and  rubbish  accumu- 
lating in  tho  harbour,  and  at  the  time  of  it  to  have  the 
harbour  free  from  such  accumulations  and  in  a  safe  state. 
As  that  duty  was  not  imposed  by  the  statute,  except  in  the 
event  of  their  having  funds  which  they  were  bound  so  to 
apply,  the  rules  of  special  pleading  require  that  the  fact 
should  be  stated  in  the  declaration.  It  is  not  enough  to 
state  that  it  was  the  duty  of  the  defendants  to  do  the  act 
which  they  are  stated  to  have -neglected  to  do. 

The  rule  is  properly  laid  down  by  my  Brother  Maule,  in 
Brown  v.  MalleU  (a) :  "  It  is  well  established  that  such  an 
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averment,  namely,  that  it  was  the  defendants'  duty  to  do 
certain  things,  being  mere  matter  of  law,  will  not  supply 
the  want  of  those  allegations  of  matter  of  fact  from  which 
the  Court  would  infer  the  law  to  be  as  stated  ;  such  allega- 
tion (of  duty)  is  useless  where  the  declaration  is  insufficient, 
and  superfluous  where  it  is  sufficient"  Therefore,  in  that 
case,  the  Court  disregarded  the  allegation  of  duty,  holding 
that  the  facts  stated  of  themselves  raised  the  duty.  So  in 
Pamaby  v.  Lancashire  Canal  OoTnpany  (a),  the  Court 
altogether  disregarded  the  allegation  of  the  duty,  thinking 
the  facts  stated  raised  a  different  ona  So  in  Prieetty  v. 
Fowler  (6),  the  Court  considered  the  allegation  of  duty  as 
altogether  insufficient,  the  declaration  not  stating  facts  from 
which  duty  could  be  inferred ;  so  in  Chadwick  v.  Trower  (c) ; 
and  in  both  these  cases  the  Court  gave  judgment  for  the 
defendant  for  want  of  allegations  of  fact  creating  the  obliga- 
tion to  perform  the  duty  alleged. — See  also  Seymour  v. 
Maddox  (d). 

But  it  is  said,  that  the  law  has  been  relaxed,  and  that  a 
general  allegation  of  duty  has  been  permitted  in  some 
cases;  and  why,  it  is  asked,  should  it  not  be  permitted 
in  this  ?  The  cases  relied  upon  are  collected  in  a  note  in 
William's  Saunders,  2nd  Vol.  113  a.  It  will  be  found  that 
these  are  all  cases  of  a  compendious  statement  of  a  right, 
where  the  plaintiff's  action  is  founded  on  the  possession  of 
that  right,  and  is  for  the  violation  of  it,  and  possession  of  that 
right  is  prima  facie  sufficient ;  or  they  are  compendious  state- 
ments of  a  duty  arising  from  prescription  or  custom,  which 
may  indeed  be  considered  as  falling  within  the  former  class. 
Thus  it  is  sufficient  for  the  plaintiff  to  declare  on  his  pos- 
session of  a  right  of  way,  or  a  right  of  common,  or  other 
easement,  by  describing  them  and  claiming  them  by  reason 
of  his  possession  of  the  land.     His  possession  is  enough,  and 


(a)  11  Ad.  &  E.  223. 
(6)  3  M.  &  W.  I. 


(c)  3  Bing.  N.  0.  334. 

(d)  19  L.  J.,  Q.  B.,  525. 
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it  is  unnecessary  in  an  action  for  injury  to  it  to  describe 
whether  it  arises  from  grant  or  prescription.  So  in  the  case 
of  an  injury  to  a  market  or  ferry.  So  of  an  injury  in 
respect  of  the  plaintiff's  mill,  who  has  a  right  to  have  the 
grain  of  others  ground  there  by  tenure,  prescription,  or 
custom ;  it  is  enough  to  state  the  plaintiff's  possession  and 
the  defendant's  obligation  to  grind,  which  is  indeed  part  of 
the  plaintiff's  right,  in  a  general  form,  as  by  reason  of  the 
possession  of  a  house,  or  that  all  the  inhabitants  ought  to 
grind  there  and  the  defendant  is  an  inhabitant,  which  is  a 
description  of  the  right  by  tenure  in  one  case  and  by  custom 
in  another. 

There  is  another  class  of  cases  in  which  an  obligation  is 
cast  on  the  defendant;  as  for  instance  to  repair  a  way  to  a 
close  of  the  plaintiff  over  the  defendant's  land,  to  repair 
fences  against  the  plaintiff's  land,  or  to  repair  a  wall  adjoin- 
ing to  the  plaintiff's  house.  In  those  cases  it  is  enough  to 
state  in  a  general  way  the  defendant's  obligation  by  reason  of 
the  possession  of  his  land  or  wall,  or  an  equivalent  averment 
One  reason  given  is,  that  in  such  cases  a  charge  is  laid  upon 
the  right  of  another,  which,  it  may  be,  the  plaintiff  cannot 
particularly  know:  Reg.  v.  Buckncdl  (a).  All  these  cases, 
as  well  as  the  others  before  mentioned,  may  be  considered 
to  be  descriptions  in  a  compendious  form  of  the  plaintiff's 
right  to  the  enjoyment  of  a  wall  or  fence  or  a  way  repair- 
able by  the  defendant,  in  a  form  of  action  in  which  the 
possession  of  a  right  is  sufficient  to  give  a  right  of  action. 

None  of  these  apply  to  the  present  case,  in  which,  on 
the  assumption  that  the  defendants  are  bound  if  they  have 
sufficient  funds,  there  is  no  allegation  whatever  that  they 
had  such  funds ;  and  if  particularity  of  averment  as  to  the 
amount  of  those  funds  may  be  excused  by  reason  of  the 
exact  amount  of  the  monies  receivable  and  the  expenditure 
not  lying  within  the  plaintiffs'  knowledge,  that  is  no  rea- 
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son  why  all  avennent  of  a  condition  precedent  should  be 
dispensed  with ;  and  it  may  be  observed  that  the  plaintiflb 
would  have  no  great  difficulty  in  obtaining  general  evidence 
of  the  amount  of  the  receipts  and  TnalHng  a  prim4  fade 
case. 

The  utmost  the  cases  relied  upon  from  2  Saund.  113  b 
shew,  is  that  an  allegation  that  the  defendants  ought  to 
have  kept  the  port  clear  by  reason  of  their  possession  of 
funds  sufficient  for  and  which  ought  to  have  been  applied 
to  that  purpose,  might  have  been  enough. 

But  in  the  next  place,  we  are  clearly  of  opinion,  that  if 
the  trustees  had  received  funds  sufficient  for  that  puipoee 
from  the  different  sources  mentioned  ia  the  Act,  no  action 
would  lie  against  them  for  not  cleansing  the  port,  or  suf- 
fering rubbish  to  accumulate  there;  for  the  legislature  re- 
poses in  them  an  absolute  discretion  (with  certain  exceptions) 
to  dispose  of  the  funds  arising  from  the  tolls  on  shipping  in 
maintaining  the  harbour.  Thus,  by  section  4,  by  which  the 
right  and  property  in  the  harbour,  wharfe,  buoys,  &c.,  and 
also  in  the  lands  and  tenements,  funds,  chattels,  and  effects 
of  the  old  trustees,  all  are  vested  in  them  for  the  purposes 
of  the  Act,  the  trustees  have  power  to  sell  as  they  think 
proper,  and  the  money  arising  from  such  sale  is  to  be  ap- 
plied in  aid  of  such  of  the  purposes  of  the  Act  connected 
with  the  harbour  as  the  trustees  shall  think  proper.  Then  by 
section  140  the  monies  arising  from  the  tonnage  rates,  and 
which  may  be  borrowed  on  the  security  of  those  rates,  and 
all  other  monies  which  may  arise  or  be  received  by  virtue 
of  the  acts  connected  with  the  harbour,  must  be  applied  in 
a  certain  order:  first,  to  the  expenses  of  obtaining  the  Act, 
so  far  as  relates  to  the  harboiir,  with  interest  on  money  ad- 
vanced for  that  purpose,  as  they  shall  direct ;  next,  ia  dis- 
charging the  annual  interest  of  money  borrowed  for  the 
purposes  of  or  connected  with  the  harbour ;  and  in  the  next 
place  in  paying  and  discharging  all  other  costs,  charges,  and 
expenses  attending  the  carrying  into  execution  the  several 
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purposes  of  the  Act  connected  with  or  relating  to  the  said 
harbour  and  the  other  works  belonging  thereto  or  connected 
therewith;  and  next  in  reducing  the  principal  sums  borrow- 
ed on  the  credit  of  that  Act  for  the  purposes  of  the  harbour. 

Now,  is  it  possible  to  doubt  that  the  trustees  have  a  dis  • 
cretion  to  order  the  application  of  all  the  funds  (after  the 
interest  is  paid,  and  with  the  exception  of  one  toll  or  duty 
which  is  specially  provided  for  by  section  36  hereinafter  men- 
tioned) as  they  or  the  majority  in  their  judgment  think  fit ; 
and  therefore  that  they  may  direct  what  r^iairs  are  to  be 
made  in  the  harbotnr,  what  (if  any)  additional  new  works 
made,  what  jetties  to  be  constructed,  what  machinery  to 
be  provided ;  and  to  determine,  according  to  their  best 
judgment,  which  of  them  is  to  have  priority? 

If  they  have  a  surplus  in  their  hands,  after  paying  in- 
terest on  the  loans,  may  they  not,  although  the  harbour 
wants  cleansing,  apply  that  surplus  to  the  repairs  of  the 
piers,  to  purchase  windlasses^  to  provide  buoys,  to  make 
another  jetty,  to  deepen  the  mouth  of  the  harbour,  if  they 
think  these  objects  are  more  pressing  and  of  more  advan- 
tage to  the  harbour  than  keeping  the  bottom  of  it  clean  ; 
and  can  this  discretionary  power,  which  is  confided  to  them 
as  trustworthy  persons  by  Parliament,  be  subject  to  the 
control  of  the  opinion  of  a  common  jury,  who  may  overrule 
their  decisions  in  an  action  against  them,  if  they  think  they 
have  acted  with  wrong  judgment^  and  render  them  liable 
to  pay  costs  ?  We  think  stich  a  proposition  is  perfectly 
untenabla  There  appears  to  be  one  case  only  in  which  they 
are  bound  to  apply  a  particular  sum  to  a  particular  object. 

For  these  reasons  we  are  of  opinion  that  the  third  coimt, 
as  well  as  the  others,  is  bad  in  substance,  and  that  our  judg- 
ment should  be  for  the  defendants. 
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"^^^  ^^'  YELiiOWLY  V.  GowER  and  Another. 

By  a  settle-       J^  HE  declaxation  stated  that,  by  a  certain  indenture  of 

ment  made  *'. 

in  1840,  S.,  release,  dated  the  20th  day  of  April,  A.D.  1840,  and  made 

tion^ofWa*  between  Anna  Maria  Yellowly  of  the  first  part^  Robert 

^^™«J^-  Alfi^d  Suckling  (since  deceased)  of  the  second  part,  and 

real  estates  to  Robert  Riddell  Bayley  (since  deceased),  the  plaintiff,  Wil- 

trustees  to  his  ^     w    \  /  r 

own  use  untu  llam  Gwyn,  and  Isaac  Preston  the  younger,  of  the  third 
and  ai^the  P^^  ^^^  Same  being  a  settlement  made  upon  the  then  in- 
marriage  to      tended  marriage  of  the  said  R  A.  Suckling  and  A.  M. 

the  trustees,  °  o 

their  exeou-  Yellowly,  after  reciting  as  therein  is  recited,  the  said  R  A. 

trators,  and  Suckling  did  for  the  considerations  therein  mentioned  grant, 

teimof  500*^^  bargain,  sell,  alien,  release,  and  confirm  unto  the  said  R.  R 

ytmis,  without  Bayley,  the  plaintiff,  W.  Gwyn,  and  I.  Preston,  and  their 

impeachment 
of  waste, 

upon  certain  trusts,  and  immediately  after  the  expiration  or  sooner  determination  thereof, 
and  in  the  meantime  subject  thereto,  to  the  use  of  S.  for  life,  without  impeachment  of 
waste,  with  remainder  to  certain  other  uses.  It  was  also  proyided  by  the  deed,  that  it  should 
be  lawful  for  S.,  during  his  life,  from  time  to  time,  by  deed  either  referring  to  or  not  referring 
to  the  power,  to  demise  the  said  real  estate  for  any  term  not  exceeding  twenty-one  years^ 
so  that  there  should  be  reserved  the  best  or  most  improved  yearly  rent,  to  be  incident  to  the 
immediate  reversion  of  the  hereditaments  so  demised,  that  could  be  obtained  for  the  same^ 
and  so  that  the  lessee  was  not  by  any  clause  or  words  therein  to  be  contained  made  dis- 
punishable for  waste,  or  exempted  from  punishment  for  committing  waste.  The  marriage 
took  place,  and  S.  afterwards,  by  deed,  leased  the  premises  to  the  defendant  for  twelve 
years.  By  the  lease,  which  did  not  refer  to  the  deed  of  settlement,  the  rent  was  reserved 
to  S.,  his  heirs  and  assigns;  and  it  contained  a  covenant  by  the  leesee  to  repair  a  black- 
smith's shop,  and  all  the  glass  and  leadwork  of  the  windows  of  the  messuages,  and  all 
doors  &0.,  the  lessee  being  allowed  sufficient  bricks,  &c.,  for  the  repairs,  and  to  yield  up  the 
premises  so  repaired  at  the  end  of  the  term  to  S.,  his  heirs  or  assigns :  there  was  a^  a 
covenant  by  S.  that  he  would  repair  aU  the  messuages,  houses,  outhouses,  edifices,  and 
buildings,  except  in  respect  of  repairs  thereinbefore  covenanted  to  be  done  by  the  defend- 
ant. S.  died  before  the  expiration  of  the  term.  In  an  action  by  the  trustees  sgainst  Uie 
lessee  for  a  breach  of  the  covenants  of  the  lease,  in  not  repairing  the  premises, 

Ifeidf  that  the  lease  was  not  in  pursuance  of  the  power,  and  void  as  between  the  trustees 
and  the  lessee :  first,  because  the  condition  as  to  the  rent  being  reserved  incident  to  the  im- 
mediate reversion  was  not  performed,  for  the  rent  was  made  payable  to  "  S.,  his  heirs  and 
assigns,"  and  S.  had  no  legal  reversion :  secondly,  because  the  lease  contained  an  implied 
exemption  from  punishment  for  permissive  waste. 

Such  a  lease  1b  good  by  way  of  estoppel  between  the  parties  to  it,  and  consequently  S.  might 
have  maintduned  an  action  upon  it  against  the  lessees  for  a  breach  of  covenant  by  them. 

The  declaration  recited  the  deed  creating  the  power,  the  lease  and  the  entry  of  the  lessee 
under  the  demise,  and  that  he  occupied  and  eiijoyed»the  premises  under  the  lease  to  the 
expiration  of  the  term,  and  alleged  as  a  breach,  the  leaving  Uie  premises  out  of  repair  at  the 
end  of  the  term. 

Held,  that,  although  the  defendant  did  not  by  his  pleadings  deny  that  he  had  occupied 
the  premises,  yet,  that,  inasmuch  as  the  declaration  was  framed  substantially  upon  the  lease, 
the  action  failed. 
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heirs,  in  their  actual  possession  then  being,  by  virtue  of  a         1855. 
bargain  and  sale,  &a,  the  manors  and  advowsons  of  Bar-     tkllowlt 
sham  and  Shipmeadow,  and  divers  messuages,  fiEums,  lands, 
tenements,  and  hereditaments,  including  a  certain  messuage 
or  farm-house  called  Barsham  Hall,  and  certain  cottages, 
blacksmith's  shop,  edifices,  buildings,  bams,  stables,  yards, 
gardens,  orchards,  lands,  meadows,  pastures,  marshes,  al- 
dercars,  feedings,  and  appurtenances  comprised  in  and  de-, 
mised  by  a  certain  lease  thereinafter  mentioned :  To  have 
and  to  hold  the  said  manors,  advowsons,  messuages,  farms, 
lands,  tenements  and  hereditaments,  unto  the  said  R  R 
Bayley,  the  plaintiff,  W.  Gwyn,  and  I.  Preston  and  their 
heirs,  to  the  use  of  the  said  R  A.  Suckling,  his  heirs 
and  assigns,  until  the  solemnization  of  the  said  intended 
marriage ;  and  from  and  immediately  after  the  soloQiniza- 
tion  thereof,  to  the  uses,  upon  and  for  the  trusts  &c. 
thereinafter  contained,  that  is  to  say,  to  the  use  of  the 
said  R  R  Bayley  and  the  plaintiff,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500  years,  to 
commence  from  the  day  of  the  solemnization  of  the  said 
intended  marriage,  without  impeachment  of  waste,  upon 
certain  trusts  in  the  said  indenture  of  release  mention- 
ed, and  which  are  still  unperformed,  and  which  term  of 
500  years  is  still  in  existence  and  unsatisfied;   and  im- 
mediately from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term  of  500  years,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the 
use  of  the  said  R  A.  Suckling  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment 
of  waste,  with  remainder  to  certain  uses  in  the  said  in- 
denture of  release  particularly  mentioned   and  set  forth. 
And  by  the  said  indenture  it  was  provided,  and  it  was  there- 
by further  agreed  and  declared,  that,  as  regarded  the  said 
manors  or  lordships,  advowsons,  messuages,  and  other  here- 
ditaments thereby  released  or  otherwise  assiired  or  intended 
so  to  be,  it  should  be  lawful  for  the  said  R  A.  Suckling 
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1856.  dtLring  his  life^  from  time  to  time  and  at  all  times,  by  any 
deed  at  deeds,  instrument  or  instruments  in  writing,  either 
referring  to  or  not  referring  to  the  said  power,  to  be  sealed 
and  delivered  by  him  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  to  demise  and  lease,  or  limit  or 
appoint  by  way  of  demise  or  lease,  all  or  any  part  of  the 
said  manors  and  other  hereditaments  therebv  released,  or 
ptherwise  assured  or  intended  so  to  be  respectively,  with 
their  respectiTe  rights,  members,  and  appurtenances^  to  any 
person  or  persons  for  any  term  or  number  of  years  abso- 
lute, not  exceeding  twenty-one  years,  to  take  e£fect  in  pos-' 
session  and  not  in  reversion  or  by  way  of  future  interest, 
so  as  that  there  be  reserved  in  every  such  demise  or  lease, 
or  limitation  or  appointment  by  way  of  demise  or  lease  (as 
the  case  might  be),  payable  during  the  estate  or  use  thereby 
created,  the  best  or  most  improved  yearly  rent  or  rrats,  to 
be  incident  to  the  immediate  reversion  of  the  hereditaments 
so  to  be  demised  or  leased,  or  limited  or  appointed  by  way 
of  demise  or  lease,  that  could  or  might  be  reasonably  ob- 
tained for  the  same  without  taking  any  fine,  premium,  or 
benefit  for  the  making  thereof;  and  so  as  that  there  be 
therein  respectively  contained  a  clause  in  the  nature  of  a 
condition  of  re-entry  for  nonpayment  of  the  rent  or  rents 
thereby  to  be  respectively  reserved,  in  case  the  same  should 
remain  unpaid  for  any  space  not  exceeding  thirty  days,  and 
so  that  the  person  or  persons  named  therein  as  lessee  or 
lessees  did  execute  a  counterpart  or  counterparts  thereof 
respectively,  and  did  thereby  covenant  for  the  due  pay- 
ment of  the  rent  or  rents  'thereby  to  be  respectively  re- 
served, and  were  not  by  any  clause  or  words  therein  to  be 
contained  to  be  made  dispunishable  for  waste  or  exempted 
from  punishment  for  committing  waste,  anything  therein- 
before contained  to  the  contrary  thereof  in  anywise  not- 
withstanding— ^The  declaration  then  averred,  that  after- 
wards, and  before  the  making  of  the  lease  thereinafter  men- 
tioned, the  said  marrij^  between  the  said  R  A.  Suckling 
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and  A.  M.  Yellowly  was  duly  had  and  solemnized  accord*        1855. 
ing  to  law;  and  that  afterwards,  by  a  certain  indenture     tkllowlt 
of  lease,  dated  and  made  on  the  11th  of  October,  A.  D.  1840,       qo^kb. 
between  the  said  B.  A.  Suckling  of  the  one  part,  and  the 
defendants  of  the  other  part,  in  pursuance  of  and  accord- 
ing to  the  terms  and  true  intent  and  meaning  of  the  said 
power,  but  not  referring  thereto;   and  which   lease  was 
sealed  and  delivered  by  the  said  R  A.  Suckling,  in  the 
presence  of  and  attested  by  two  credible  witnesses,  and  a 
counterpart  whereof  was  executed  by  the  defendants,  the 
said  R  A.  Suckling  demised  to  the  defendants  the  said 
messuage  or  &rm-house  called  Barsham  Hall,  and  the  said 
cottages,  blacksmith's  shop,  &c.,  to  have  and  to  hold  the  said 
messuage;,  &rm,  &a,  and  premises  thereinbefore  described 
unto  the  def^dants,  their  executors,  administrators,  and 
assigns,  from  the  11th  day  of  October,  1840,  for  and  dur- 
ing and  unto  the  full  end  and  term  of  twelve  years  thence 
next  ensuing;  and  the  defendants  did  thereby  covenant 
with  the  said  R  A.  Suckling,  his  heirs,  and  assigns  (amongst 
other  things),  that  they  the  defendants  would,  at  their 
own  costs  and  changes,  from  time  to  time  during  the 
continuance  of  the  said  demise,  maintain  and  keep  in  good 
repair  and  condition,  and  in  such  repair  and  condition 
should^  at  the  expiration  of  the  said  term,  leave  the  said 
blacksmith's  shop^  all  the  glass  and  leadwork  of  the  win- 
dows of  the  said  messuages  and  cottages,  the  boxes,  suck- 
ers, and  going  gears  of  the  pump,  and  all  the  doors, 
locks,  keys,  bolts,  bars,  hooks^  eyes,  staples,  hinges,  iron- 
work, benches,  battens,   shelves,  gates,  gate  irons,  stiles, 
lifts,   posts,   hobs,  rails,  fences,    bridges,   ditches,   drains, 
rhines,  watercourses,  and  marsh-walls  of  or  belonging  to 
the    said    hereditaments   and  premises,    the    defendants 
being  allowed  sufficient   bricks,  tiles,   lime,   timber,  and 
wood  for  the  repairs  of  the  said  buildings,   and  rough 
wood,  bushes,  and  thorns  only  for  the  other  repairs,  and 
also  that  they  the  defendants  should  and  would,  yearly  and 
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every  year  during  the  said  demise,  cut  and  scour  100  rods, 
at  least,  of  the  ditches,  banks,  and  fences  belonging  to  the 
said  arable  land  thereby  demised,  where  the  same  should 
be  most  wanted,  and  should  make  such  ditches  so  to  be  cut 
and  scoured  as  aforesaid,  of  the  following  dimensions,  &c., 
and  would  lay  all  the  earth  arising  from  such  ditches  upon 
the  banks,  rounded  and  trimmed  in  a  husbandlike  manner, 
for  the  improvement  of  the  fences,  and  would  lay  a  suf- 
ficient stock  of  good  whitethorn  sprig  into  such  fences 
where  most  wanted,  and  also  would  mould  up  and  preserve 
all  such  fences  and  banks,  and  all  timbers  and  timber-like 
trees  growing  upon  such  fences  ;  and  also  would,  yearly  and 
every  year  during  the  said  demise,  well  and  sufficiently  cut 
the  sides,  and  draw,  scour,  drain,  and  cleanse  from  weeds 
and  rubbish  all  the  marsh,  drains,  ditches,  and  watercourses 
whatsoever  belonging  to  the  said  thereby  demised  hereditar 
ments  and  premises  in  a  husbandlike  manner,  and  once  at 
least  during  the  said  term  well  and  sufficiently  bottomfye 
the  same  drains,  ditches,  and  watercourses ;  and  the  said 
demised  hereditaments  and  premises  so  repaired,  drained, 
and  amended  m  all  respects  as  aforesaid  should  and  would 
leave  and  yield  up  unto  the  said  R  A.  Suckling,  his  heirs 
or  assigns  at  the  end,  expiration,  or  other  sooner  deter- 
mination of  the  said  demise;  and  also  that  the  defend- 
ants should  and  would  at  all  times  during  the  said  demise 
use  and  manage  all  the  arable  and  pasture  lands  thereby 
demised  in  a  husbandlike  manner.  —  Averments:  that, 
under  and  by  virtue  of  which  said  demise,  the  defendants 
entered  into  and  upon  the  said  demised  premises,  and 
became  and  were  possessed  thereof  for  the  term  so  to  them 
thereof  granted  as  aforesaid:  that  afterwards,  and  before 
the  expiration  of  the  said  term  of  twelve  years,  to  vni,  on 
the  4th  day  of  November,  A.  D.  1851,  the  said  R  A. 
Suckling  died,  and  the  immediate  reversion  of  and  in  the 
said  demised  hereditaments  and  premises  expectant  on  the 
determination  of  the  said  term  of  twelve  years  was  then 
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vested  in  and  belonged  to  the  said  R  R  Bayley  and  the         1856. 
plaintiff,  and  continued  so  vested  until  the  death  of  the 
said  R  R  Bayley,  which  took  place  in  March,  A.  D.,  1852; 
and  the  immediate  reversion  of  and  in  the  said  demised 
hereditaments  and  premises  then  became  vested  in  and 
belonged  to  the  plaintiff,  and  continued  so  vested  until  the 
expiration  of  the  said  term  of  twelve  years ;  and  further,  that 
the  defendants  held,  occupied,  and  enjoyed  the  said  here- 
ditaments and  premises  under  and  by  virtue  of  the  said 
lease  until  the  expiration  thereof,  and  were  tenants  of  the 
said  hereditaments  and  premises  after  the  death  of  the  said 
R  A.  Suckling,  and  thence  until  the  death  of  the  said  R 
R  Bayley,  to  the  said  R  R  Bayley  and  the  plaintiff,  and 
since  the  death  of  the  said  R  B.  Bayley  unto  the  end  of 
the  said  lease,  to  the  plaintiff,  upon  and  subject  to  the  term% 
covenants,  agreements,  and  conditions  in  the  said  lease  con- 
tained, and  were  l^ally  bound  and  liable,  after  the  death  of 
the  said  R  A.  Suckling  imtil  the  death  of  the  said  R  R 
Bayley,  to  the  said  R  R  Bayley  and  the  plaintiff,  and  since 
the  death  of  the  said  R  R  Bayley  to  the  end  of  the  said 
lease,  to  the  plaintiff,  to  observe  and  keep  the  covenants  and 
agreements  in  the  said  lease  contained  on  the  defendants'  part 
to  be  observed  and  kept. — Breaches:  that  although  the  said 
R  R  Bayley,  and  the  plaintiff  since  the  death  of  the  said  R  R 
Bayley,  did  all  things  necessary  on  their  and  his  part  respec- 
tively to  be  done  to  entitle  them  and  him  respectively  to 
have  the  said  last-mentioned  covenants  and  agreements  ob- 
served and  kept  by  the  defendants,  yet  the  defendants  did 
not,  nor  did  either  of  them  after  the  death  of  the  said  R  A. 
Suckling  from  time  to  time  during  the  continuance  of  the 
said  demise,  maintain  or  keep  in  good  repair  or  condition, 
nor  did  they  or  either  of  them  in  such  good  repair  or  con- 
dition, at  the  determination  of  the  said  term,  leave  the  said 
shops,  &c.,  or  any  or  either  of  them,  or  any  part  thereof  but 
the  same  respectively  were,  after  the  death  of  the  said  R  A. 
Suckling  and  during  the  residue  of  the  said  demise,  and 
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were  left  at  the  end  thereof  out  of  repair  and  very  ruinous  and 
in  great  decay,  although  the  defendants  were  allowed  suffi- 
cient bricks,  &c.  for  the  repairs  ;  nor  did  the  defendants,  after 
the  death  of  the  said  R  A.  Suckling,  yearly,  and  every  year 
during  the  residue  of  the  said  demise,  cut  and  scour  100  rods 
of  the  ditches,  fence,  &c.,  or  mould  up  and  preserve  such  fen- 
ces and  banks,  and  timbers  and  timberlike  trees  growing  up- 
on such  fences,  or  any  or  either  of  them ;  nor  did  the  defend- 
ants, or  either  of  them,  after  the  death  of  the  said  R  A. 
Suckling,  yearly,  and  every  year  during  the  residue  of  the 
said  demise,  well  and  sufficiently  cut  the  sides,  and  draw, 
scour,  drain,  and  cleanse  from  weeds  and  rubbish  the  marsh, 
drains,  ditches,  and  watercourses,  &a ;  nor  did  the  defend- 
ants leave  the  said  demised  hereditaments  and  premises,  or 
any  of  them  or  any  part  thereof,  at  the  end  of  the  said  term 
of  twelve  years  granted  by  the  said  lease,  so  repaired,  drained, 
or  amended  in  any  respect  as,  according  to  the  said  lease  and 
the  said  covenants  therein  contained,  the  same  ought  respect- 
ively to  have  been  left ;  nor  did  the  defendants,  aft/er  the  death 
of  the  said  R  A  Suckling,  during  the  residue  of  the  said 
demise,  use  and  manage  the  arable  lands  demised  by  the 
said  lease  in  a  husbandlike  manner ;  but  the  same  were, 
during  all  the  said  residue  of  the  said  lease  and  at  the 
end  of  the  said  term  of  twelve  years  thereby  granted,  very 
foul,  weedy,  and  covered  and  choked  up  with  weeds, 
&c.,  for  want  of  the  proper  and  husbandlike  cultivation 
thereof 

The  defendant  James  Qower  the  elder  pleaded  by 
setting  out  the  lease  of  the  11th  of  October,  IS-W,  ver- 
batim. The  only  material  parts  of  the  lease,  in  addition 
to  those  fisu^ts  which  appear  from  the  declaration,  are,  that 
there  were  reservations  to  R  A.  Suckling  (the  lessor),  his 
heirs  and  assigns,  comprising  sufficient  rough  wood,  bushes, 
and  thorns  for  the  necessary  repairs  of  the  gates,  posts,  and 
fences  belonging  to  the  said  demised  premises,  to  be  taken 
by  the  appointment  of  the  said  R  A  Suckling,  his  heirs 


TRrNITY  TKBM,  18  VlCr.  281 

and  assigns,  and  also^  excepting  unto  the  said  R  A.  Suokling,  1856. 
his  heirs  or  assigns,  agents,  servants,  and  workmen,  free 
liberty  of  ingress,  egress,  and  regress,  &c.,  to  cut  down,  con- 
vert, and  view  the  said  timber,  and  also,  excepting  unto  the 
said  R  A.  Suckling,  his  heirs  and  assigns,  the  right  of 
killing  game  upon  the  said  lands  and  hereditaments,  and 
for  him  and  them  and  his  and  their  gamekeepers,  friends, 
and  servants,  and  all  and  ever;  other  person  and  persons 
having  his  or  their  appointment  or  permission,  frill  and 
free  liberty  of  hunting,  fowling,  fishing,  hawking,  coursing, 
and  killing  game  in  and  upon  the  demised  premises.  The 
lent  of  500^.  was  reserved  to  the  said  R  A.  Suckling,  his 
heirs  and  assigns,  and  also,  over  and  above  the  same,  the 
fruriher  yearly  rent  of  iOL  for  every  acre  of  the  meadow, 
marsh,  or  pasture  land  thereby  demised,  which  the  defend- 
ants or  either  of  them  should  at  any  time  during  the 
demise  break  up  or  convert  into  tillage,  and  the  frurther 
yearly  rent  of  102.  for  every  acre  of  arable  land  which  the 
defendants  should  plough,  sow,  or  crop  out  of  course  or  con- 
trary to  the  covenants  thereinafter  contained.  The  lease 
contained  a  power  to  the  said  R  A.  Suckling,  his  heirs  and 
assigns^  in  the  event  of  the  defendants'  underletting  without 
the  license  or  consent  in  writing  of  the  said  R  A.  Suckling, 
his  heirs  or  assigns,  for  that  purpose  had  and  obtained,  or 
for  breach  of  any  covenant^  to  re-enter,  and  that,  immediately 
after  such  re-entry  made,  the  term  theieby  granted  should 
cease  and  determine.  Then  followed  covenants  by  the  de- 
fendants with  R  A.  Suckling,  his  heirs  and  assigns,  for  pay- 
ment of  the  rent  to  him,  his  heirs  or  assigns,  of  taxes,  assess- 
ments, and  impositions,  and  especially  rent-charges  in  lieu 
of  tithes,  and  a  covenant  of  indemnity  from  actions  in 
respect  thereof ;  also  covenants  to  convey  materials  for  re- 
pairs frx>m  any  place  or  places  the  said  R  A.  Suckling,  his 
heirs  or  assigns,  should  direct,  and  to  provide  proper  and 
oonvenient  rooms  in  the  said  messuage  for  holding  the 
courts  for  the  manors  of  Barsham  Hall  and  Shipmeadow, 

u  2 
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1855.  and  stable  room  for  the  horses  of  the  stewards  and  tenants 
Tbllowlt  of  the  said  manors.  The  defendants  covenanted  to  repair 
QowBB.  ditches,  bridges,  and  works  in  such  situation,  manner,  and 
form  as  should  be  from  time  to  time  described  and  deter- 
mined by  the  agent  or  surveyor  of  the  said  R  A.  Suckling, 
or  by  such  other  competent  person  as  he,  his  heirs  or  assigns, 
should  frx}m  time  to  time  appoint,  and  also  to  lay  out  yearly 
during  the  first  five  years  of  the  said  term  in  improvements, 
drainage,  and  repairs,  the  sum  of  50{.  on  being  paid  or  al- 
lowed by  the  said  R  A.  Suckling,  his  heirs  and  assigns,  out 
of  the  rent  thereby  reserved  the  sum  of  502.  yearly,  and  to 
yield  up  the  demised  premises  in  repair  unto  the  said  R  A. 
Suckling,  his  heirs  or  assigns,  at  the  end,  expiration,  or 
other  sooner  determination  of  the  said  lease.  The  defend- 
ants also  covenanted  not  to  convert  into  tillage  any  part  of 
the  meadow,  marsh,  or  old  pasture  land  without  the  con- 
sent in  writing  of  the  said  R  A.  Suckling,  his  heirs  or  as- 
signs, first  obtained,  and  that  they  the  defendants  would 
during  the  term,  at  the  request  of  the  said  R  A.  SuckUng, 
his  heirs  or  assigns,  warn  off  frx>m  the  said  demised  heredita- 
ments and  premises  all  persons  hunting,  coursing,  shooting, 
fishing,  or  fowling  thereon.  The  said  R  A.  Suckling,  for 
himself,  his  heirs,  executors,  and  administrators,  covenanted 
with  the  defendants  that  he  the  said  R  A.  Suckling,  his 
heirs  and  assigns,  should  and  would  during  the  said  term 
maintain  and  keep  all  the  said  messuages,  and  aU  and 
singular  the  houses,  outhouses,  edifices,  and  buildings,  and 
the  mill  for  draining  the  said  marshes,  in  good  and  tenant- 
able  repair,  except  in  respect  of  such  repairs  and  amend- 
ments thereinbefore  covenanted  to  be  done  by  the  defend- 
ants, their  executors,  administrators,  and  assigns. 

Demurrer  and  joinder. 

The  defendant  James  Gower  the  younger  pleaded, 
secondly, — That  the  rent  reserved  by  the  said  indenture  of 
lease  was  not  so  reserved  as  in  the  declaration  is  stated  to 
have  been  required  in  and  by  the  said  indenture  of  release 
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for  a  due  execution  of  the  said  power,  but  was  in  and  by  1856. 
the  said  indenture  of  release  reserved  in  manner  following, 
that  is  to  say,  to  the  said  R  A.  Suckling,  his  heirs  or 
assigns,  and  not  otherwise ;  and  that  firom  the  time  of  the 
solemnization  of  the  said  marriage  until  and  at  the  time  of 
the  making  of  the  said  indenture  of  lease,  and  thence  until 
and  at  the  death  of  the  said  R  A.  Suckling,  the  said  R  R 
Bajley  and  the  plaintiff  continued  to  be  and  were  pos- 
sessed of  the  said  estate  for  500  years  so  to  them  limited  as 
in  the  declaration  mentioned ;  so  that  the  said  indenture  of 
lease  was  not  a  lease  according  to  the  said  power,  and  so 
was  not  a  lease  which  continued  after  the  death  of  the  said 
R  A.  SuckUng  as  in  the  declaration  supposed,  but  was  a 
grant  of  the  said  remainder  which  was  limited  to  the  said 
R  A.  Suckling  for  his  life  as  in  the  declaration  mentioned, 
and  so  was  a  grant  which  determined  on  the  death  of  the 
said  R  A.  Suckling ;  and  that  the  said  indenture  of  lease 
was  and  is  in  the  words  of  the  lease  set  out  by  the  other 
defendant  in  his  plea. 

Thirdly — That  the  defendants  were  by  certain  words 
mentioned  in  the  said  indenture  made  dispunishable  for 
certain  waste,  and  so  the  said  indenture  of  lease  was  not  a 
lease  according  to  the  said  power,  and  so  was  not  a  lease 
which  continued  after  the  death  of  the  said  R  A.  Suck-  . 
ling  as  in  the  declaration  supposed,  but  was  a  grant  of 
the  said  remainder  so  to  the  said  R  A.  Suckling  limited 
for  his  life  as  in  the  declaration  mentioned,  and  so  was  a 
grant  which  determined  on  the  death  of  the  said  R  A. 
Suckling;  and  that  the  said  indenture  of  lease  was  and  is 
in  the  words  of  the  lease  set  out  by  the  other  defendant  in 
his  plea. 

Demurrer  to  both  pleas,  and  joinders  therein. 

The  case  was  argued  last  Term  (April  23  and  25)  by 

Worliedge  in  support  of  the  demurrers. — The  defendants 
by  their  pleas  raise  two  objections  to  the  plaintiff's  right  to 
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1855.  maintain  this  actioa  First,  they  will  contend  that  the  re- 
servation of  the  rent  being  to  the  lessor,  his  heirs,  and  as- 
signs»  is  not  warranted  by  the  power  in  the  deed  of  settle- 
m»it;  and  secondly,  that  the  clause  in  the  lease,  by  which 
the  tenants  are  dispunishable  for  waste,  is  a  breach  of  the 
condition  of  the  power,  and  consequently  the  lease  is  void  as 
between  these  parties.  The  plainti£f,  however,  contends, 
that  even  assuming  that  the  lease  itself  cannot  be  supported, 
yet  inasmuch  as  the  delaration  contains  an  all^ation  that 
the  defendants  occupied,  held»  and  enjoyed  the  demised 
premises  during  the  tenn,  and  such  allegation  is  not  tra- 
versed, this  action  is  maintainable. 

First,  as  to  the  objection  that  the  rent  is  reserved  to 
the  lessor,  his  heirs,  and  assigns,  and  consequently  that  the 
lease  is  not  in  accordance  with  the  power.  Now,  aocordii^ 
to  the  principle  in  Whitlock'a  case  (a),  a  lease  in  ezecutioB 
of  a  power  by  a  l^al  tenant  for  life  in  possession  with  re- 
mainders over,  has  its  essence,  not  in  the  estate  of  the  tenant 
for  life,  but  in  the  estate  out  of  which  it  was  carved,  and  in 
construction  of  law  precedes  the  estate  for  life  and  all  the  re- 
mainders. And  this  doctrine  has  been  acted  upon  in  several 
cases.  In  Qreenavxiy  v.  Haii  (b)  the  lessor  had  merely  an 
equitable  title,  and  the  right  of  re-entry  was  reserved  to 
him  and  his  assigns.  The  Court  there  held,  that  the  word 
''assigns''  was  referable  to  the  assigns  of  the  settlor. 
CreasweU,  J.,  in  delivering  the  judgment  of  the  Court, 
after  referring  to  Wkitlock's  case  and  the  other  authorities 
upon  the  subject,  said,  **  By  these  cases  it  may  be  taken 
as  established,  that  if  a  person  seised  in  fee  settle  his  estate 
on  himself  for  life,  with  remainders  to  other  persons^  reserv- 
ing a  leasing  power  which  he  afterwards  exercises^  reserving 
rent  to  himself,  his  heirs  and  assigns,  those  in  remainder 
shall  have  the  rent.  So  also,  where  a  person  seised  in  fee 
settles  his  estate  on  A.  for  life  with  remainders,  and  gives 

(a)  8  Rep.  69  b.  (6)  14  C.  B.  340. 
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him  a  'leasiBg  power  which  he  exeici^.  reserving  rent        18M. 
during  the  term  to  himself,  his  heirs  and  assigns,  the  re- 
mainderman shall  take  it,  although  neither  heir  nor  as- 
sign of  A., — according  to  some  authorities,  because  the 
reservation  of  rent  during  the  term  would  give  it  to  him, 
and  that  which  follows  shall  not  prejudice;   according  to 
others,  because  dssigTis  shall  be  construed  assigns  of  the 
party  creating  the  power,  out  of  whose  estate  the  term  is 
supposed  to  emanate."    Here,  Suckling  being  the  settlor 
and  the  creator  of  the  term  of  500  years,  the  plaintiff,  in 
whom  that  term  now  vests  by  survivorship,  is  his  assignee. 
The  moment  the  power  was  executed,  the  lease  interposed. 
The  case  is  the  same  as  if  the  lease  had  been  created  by  the 
deed  of  settlement,  for  where  a  lease  is  made  under  a  power  it 
takes  precedence  of  all  the  existing  limitations  to  the  extent 
of  the  interest  created  by  the  power:   WhiUock's  case.     In 
Berry  v*  White  (a)  Sir  O.  Bridgrruin,  in  delivering  his  judg- 
ment, says,  "  Another  reason  may  be  given  why  this  reserva^ 
tion  to  Sir  Bobert,  his  heirs  and  assigns,  during  the  term  mtay 
be  good  is,  the  words  'his  heirs  and  assigns '  do  not  denote 
any  person  certain,  as  if  he  had  reserved  it  to  his  wife  or 
daughter,  or  the  like,  but  properly  intend  only  the  dura- 
tion of  the  estate  or  the  rent — that  is,  for  ever,  so  long  as 
the  estate  lasts.''    That  is  an  authority  that  such  words  as 
militate  against  the  doctrine  referred  to  may  be  rejected  as 
surf^sage.     In  Rogers  v.  Humphreys  (b),  where  a  power 
was  reserved  to  E  R  to  demise  premises  for  ten  years  from 
the  date  of  the  deed,  or  seven  years  from  the  day  of  her 
decease,  reserving  the  best  rent  &c.   EL  R  demised  the 
premises  to  a  tenant  for  seven  years  from  the  day  of  her 
decease,  reserving  rent  to  "  M.  R,  or  the  person  for  the 
time  being  entitled  to  the  freehold  or  inheritance  of  the 
premises  immediately  expectant"  on  the  decease  of  E  R : 
the  lessee  entered,  and  it  was  held,  that  the  trustees  of  a 

{a)  Bridg.,  O.,  82.  (h)  4  Ad.  &  E.  299. 
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term  of  1000  years,  though  not  entitled  to  the  freehold  or 
inheritance,"'  were  the  reversioners  entitled  to  the  rent 
reserved  by  the  lease.  Lord  Denman,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Courts  said,  "This  case  differs 
from  all  the  cases  cited,  for  here  the  lease  is  neither 
prior  to  the  mortgage  nor  subsequent  to  it;  but  it  is  in 
point  of  law  contemporaneous  with  it^  for  the  lease  is  not 
in  &ct  made  tiU  September,  1831,  nearly  a  year  after  the 
mortgage;  yet  as  the  lease  is  made  under  a  power,  it  is 
referable  to  the  instrument  creating  the  power,  and  is  de- 
rived out  of  it,  and  has  the  same  effect  as  if  it  had  been 
made  under  the  instrument  itself/'  In  Doe  d  Rogers  v. 
Rogers  (a),  the  same  lease  came  und^  the  consideration  of 
the  Court  In  2  Sugd  on  Powers,  452,  6th  edit,  it  is 
laid  down,  that  "  It  is  well  established  that  a  reversion  to 
the  tenant  for  life  exercising  the  power,  'his  heirs  and 
assigns '  is  a  good  reservation ;  for  those  words  mean  of 
necessity  the  person  to  whom  the  inheritance  shall  go  :  the 
words  can  have  no  other  meaning."  [Martin,  B.,  referred 
to  2  Wma  Sand.  369  and  371,  notes  (4),  (5).] 

Secondly,  it  ia  said  that  the  lease  is  void  by  reason  of  the 
tenants  being  disptmishable  for  wasta  It  does  not  appear 
from  the  pleadings  that  the  best  rent  was  not  reserved.  In 
order  to  render  the  lease  void,  it  should  have  contained  an 
express  permission  to  the  tenants  to  commit  waste.  The 
lease  cannot  be  held  void  by  mere  implication :  Doe  d. 
Bromley  v.  Bettiaon  (b)  is  directly  in  the  plaintiff's  favour. 
There,  under  a  power  to  lease  for  twenty-one  years,  reaerv- 
i/ng  the  best  rent,  so  as  the  lease  should  not  contain  any 
clause  whereby  authority  should  be  given  to  the  lessee  to 
commit  waste,  or  whereby  he  should  be  exempted  fix>m 
punishment  for  committing  waste,  and  so  as  such  lease 
should  contain  such  other  conditions,  covenants,  and  restric- 
tions as  were  generally  inserted  according  to  the  usage  of 

(a)  5  R  &  Ad.  755.  (5)  12  East,  305. 
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the  counties  where  the  premises  were,  it  was  held  that  a 
lease  was  good,  though  the  lessor  thereby  took  the  repairs 
of  the  mansion  house  (excepting  the  glass  windows)  on  him* 
self,  and  covenanted  that  if  he  did  not  repair  it  within  three 
weeks  after  notice,  the  tenant  might,  and  deduct  the 
charges  out  of  the  rent  reserved  to  the  lessor ;  and  though 
the  lessor  covenanted,  in  consideration  of  a  large  sum  to  be 
laid  out  by  the  lessee  in  the  repair  of  the  premises  in  the 
first  instance,  to  renew  during  his  (the  lessor's)  life  at  the 
request  of  the  lessee,  his  executors,  &a,  on  the  same  terms, 
because  this  covenant  only  bound  the  lessor  himself,  and 
if  the  best  rent  were  not  reserved  upon  such  renewal,  the 
lease  would  be  void  against  the  remainderman.  Doe  d.  Hop- 
Jdnson  v.  Ferrand  (a)  and  Doe  d.  Egremont  v.  Stevens  (b) 
are  additional  authorities  that  the  clause  objected  to  can- 
not by  implication  be  construed  as  permitting  the  tenant 
to  commit  waste. 

Thirdly,  assuming  the  lease  to  be  void,  the  plaintiff  is 
entitled  to  recover  upon  these  pleadings,  as  the  declaration 
contains  an  allegation  which  is  not  denied,  and  which 
therefore  is  admitted,  that  the  defendants  occupied  and 
enjoyed  the  premises  during  the  term.  The  lease  must  be 
looked  at  simply  for  the  purpose  of  ascertaining  the  terms 
upon  which  the  defendants  occupied:  Beale  v.  8cm- 
dera  (c). 

Chray  contrJL — ^The  party  reserving  the  rent  to  himself 
and  his  assigns,  instead  of  to  the  persons  seised  of  the  legal 
estate,  has  not  acted  in  accordance  with  the  power.  No 
doubt,  where  the  donee  of  a  power,  being  tenant  for  life  of 
the  legal  estate,  in  pursuance  of  the  power  grants  leases  for 
life,  reserving  rent  to  himself  and  his  assigns,  such  is  a  good 
execution  of  the  power,  because  he  has  himself  the  imme- 
diate reversion.     The  effect  of  the  authorities  relied  on  is, 

(a)  20  L.  J.,  C.  P.,  202.  (6)  6  Q.  R  208. 

(e)  3  Bing.  N.  C.  860. 
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1856.  that  the  word  "  assigns,"  in  such  cases,  means  the  parties 
who  would  be  entitled  to  the  legal  estate  on  the  determina> 
tion  of  the  lease  created  by  the  power,  not  the  persons 
to  whom  the  donee  of  the  power  may  assign  the  leasa  In 
Oreenaway  v.  Hart,  the  question  was  as  to  a  right  of  re-entry, 
and  the  whole  of  the  facts  and  the  title  of  the  lessors  appear* 
ed  on  the  £bu:^  of  the  lease.  CressweU,  J.,  there  said:  "  The 
point  to  be  determined  is,  whether  the  plaintiffii,  as  assigns 
of  the  reversion,  can  take  advantage  of  the  proviso  for  re- 
entry ?  For  the  defendants,  it  was  contended  that  they  could 
not;  for  that  the  les8ors,Thomas  Triquel  and  Thomas  Fasson, 
having  only  an  equitable  estate,  must  be  considered  as  stran- 
gers^ and  that  no  right  of  re-entry  can  be  reserved  to  a 
stranger;  for  which  Doe  d.  Barker  v.  Goldsmith  (a)  was 
cited  as  an  authority  on  that  point,  and  also  that  no  ques- 
tion of  estoppel  arises  in  this  case,  inasmuch  as  the  title 
of  the  lessors  was  disclosed  by  the  leasa"  Bogera  v. 
Hwm/phreya  is  no  authority  upon  the  point,  as  there  the 
rent  was  properly  reserved,  although  the  language  used 
was  inaccurate.  The  deeds  of  lease  and  release  set  out 
the  power;  and  the  Court  held  that  the  words,  though  not 
accurate,  were  clearly  intended  to  give  the  rent  to  the 
party  next  in  reversion.  There  also  the  whole  matter  ap- 
peared on  the  face  of  the  leasa  It  does  not  appear  from 
this  lease  that  it  was  intended  to  operate  under  the  power. 
The  lessor  had  no  legal  reversion.  It  could  never  have 
been  intended  by  the  parties  to  the  deed  of  settlement  that 
he  should  receive  the  rents,  for  the  trustees  might  have  im- 
mediate occasion  to  raise  monies  for  the  purposes  of  the 
trust.  The  lessor's  estate  is  also  subsequent  to  the  term 
of  500  years.  The  execution  of  the  power  could  not  in 
any  way  interfere  with  the  due  execution  of  the  trusta  As 
between  the  parties  themselves  to  the  lease,  it  might  ope- 
rate by  way  of  estoppel;  but  that  argument  cannot  apply 

(a)  2  C.  &  J.  674. 
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to  an  action  by  the  trustees.    The  lease,  therefore,  is  not      ^^ 
in  pursuance  of  the  power,  which  requires  the  rent  to  be  re- 
served incident  to  the  immediate  reversion,  and  Suckling 
had  no  title  to  it 

Secondly,  as  to  the  question  of  waste. — ^The  covenants  in 
the  lease  refer  both  to  permissive  and  to  commissive  waste. 
There  is  no  reason  why  full  meaning  should  not  be  given  to 
the  words  used;  and  if  so,  the  reversioner  would  have  no  re- 
medy against  the  tenant  for  leaving  the  premises  unrepaired 
and  in  a  ruinous  condition.     The  donee  of  the  power  has  no 
authority  to  shift  the  burden  of  repairing  the  premises  from 
the  tenant  upon  those  in  remaboder.    Doe  d.  Bromley  v. 
Bettison  was  decided  on  the  ground  that  no  authority  was 
given  to  the  lessee  to  commit  waste.     In  Doe  d  Hopldnaon 
V.  Ferrand,  the  deed  giving  the  power  was  recited  in  the 
lease;  and  the  Court  held  that  it  was  not  a  contravention 
of  the  power. 

Lastly,  the  declaratiixi  may  be  read  as  stating  a  tenancy 
upon  the  terms  of  the  lease ;  for,  it  all^;e6  that  the  defend- 
ants ''  held  under  and  by  virtue  of  the  said  lease,  until  the 
es^iration  thereof,''  and  that  they  were  legally  boimd  to  ob- 
serve and  keep  the  covenontB  in  the  said  lease  contained;'' 
and  the  breach  compIainB  of  the  defendants  breaking  their 
covenants  during  the  residue  of  ''  the  said  demise."  The 
dedai^tioai  is  founded  upon  a  holding  during  the  term 
ereated  by  the  lease,  and  that  is  not  denied.  {Parke,  B. — 
It  is  dear  that  the  declaration  alleges  a  holding  under  the 
lease  only.] 

Worlledge,  in  reply,  cited  Doe  4  Devenieh  v.  Moffatt  (a) 
and  TresB  v.  Savage  (6). 

Cur.  adv.  vult. 


(a)  15  Q.  R  257.  (6)  4  E.  &  R  36. 
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1856.  The  judgment  of  the  Court  was  now  delivered  by 

YULLOWLT 

V.  Parke,  B. — [His  Lordship  stated  the  pleadings,  and  pro- 

ceeded] :  The  first  question  which  arises  upon  these  plead- 
ings is,  whether  the  lease  to  the  defendants  was  made  ac- 
cording to  the  power  of  leasing  given  by  the  settlement  of 
the  20th  April,  1840,  If  it  was  not,  then  the  lessee  could 
not  be  considered  as  deriving  his  estate  out  of  that  created 
under  the  settlement,  as  he  would  do  if  the  lease  was  made 
pursuant  to  the  power,  according  to  the  principle  of  WhUr^ 
lock's  case  (a),  acted  upon  in  the  case  of  Berry  v.  White  (6), 
and  Isherwood  v.  Oldhnow  (o),  and  recently  in  that  of 
Oreenaway  v.  Ha/rt  (d). 

In  the  argument  before  us  two  conditions,  essential  to  the 
due  execution  of  the  power,  were  contended  not  to  have 
been  complied  with.  The  power  is  for  Alfred  Suckling,  the 
tenant  for  life  in  remainder  after  the  term  of  500  years,  by 
any  deed  or  instrument  in  writing  referring  or  not  referring 
to  the  power,  to  be  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  ci*edible  witnesses,  to  limit  and  appoint 
by  way  of  demise,  and  lease,  any  part  of  the  lands  to  any 
person  for  any  term  of  years,  to  take  effect  in  possession,  so 
*that  there  be  reserved  in  every  such  demise  or  lease,  or 
limitation  by  way  of  demise  or  lease,  &c.,  paycMe  dv/ring 
ike  estate,  or  use  thereby  created,  the  best  yearly  rent,  to  be 
incident  to  ike  im/medmte  reversion  of  the  hereditaments 
so  to  be  demised  or  leased,  or  limited  or  appointed,  &a,  and 
so  that  the  lessees  were  not  by  any  clause  or  words  therein 
contained  made  dispv/nishable  for  waste,  or  exempted  from 
punishment  for  c(mimittmg  waste. 

It  was  contended,  firsts  that  the  condition,  as  to  the  reser- 
vation of  rent  being  reserved  incident  to  the  immediate  re- 
version, was  not  performed,  because  in  the  lease  it  was  made 

(a)  8  Coke  69  b.  (c)  3  M.  &  S.  382. 

(&)  Sir  0.  Bridgman's  Judg-*        {d)  14  C.  B.  340. 
meDt,  82. 
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payable  to  Alfred  Suckling,  the  lessor,  his  heirs  and  assigns ;         1865. 
and  Alfred  Suckling,  the  lessor,  had  no  legal  estate  in  pos- 
session, and  consequently  no  legal  reversion,  but  simply  a 
legal  estate  in  remainder,  after  the  determination  of  the 
term  of  500  years  vested  in  the  trusteea 

Secondly,  it  was  contended  that  the  condition,  as  to  the 
lessees  not  being  made  dispunishable  for  waste  by  any  clause 
or  words  therein  contained,  was  violated  by  this  lease  ;  and 
consequently,  that  the  lease  never  had  any  operation  at  all 
under  the  appointment,  and  was  only  a  lease  good  by 
estoppel,  of  which  the  lessor,  his  heirs  or  assigns,  only  could 
take  advantage,  and  the  plaintiff  who  claimed  under  the  set- 
tlement could  not 

As  to  the  first  objection,  whether  the  reservation  of  the 
rent  to  the  lessor,  his  heirs  and  assigns,  would  be  bad  in  this 
case,  is  a  question  of  some  nicety.  We  think  that  it  is  bad. 

There  is  no  doubt  that^  if  the  lessor  was  legal  tenant  for 
life  in  possession,  with  remainders  over  to  other  persons,  and 
had  a  power  of  leasing,  a  demise  by  him  according  to  the 
power,  reserving  rent  to  the  lessor,  his  heirs  and  assigns,- or 
in  any  other  terms,  shewing  the  intention  of  the  parties 
that  the  rent  should  have  continuance  after  the  death  of  the 
lessor,  would  give  the  title  to  sue  to  the  lessor  during  his 
life,  and  to  the  remaindermen  in  the  settlement,  under 
which  the  tenant  for  life  had  his  estate;  for  the  lease  ac- 
cording to  Whiilock*8  case  had  its  essence,  not  in  the 
estate  of  the  tenant  for  life,  but  in  the  estate  out  of  which 
it  was  carved,  and  in  construction  of  law  precedes  the  estate 
for  life,  and  all  the  remainders.  But,  where  the  donee  of 
the  power  has  not  any  estate  at  aU,  and  reserves  rent  pay- 
able to  himself,  though  the  lease  takes  its  effect  from  the 
settlement,  the  reservation  of  rent  to  the  lessor  is  not  a  re- 
servation of  rent  to  be  incident  to  the  immediate  reversion  of 
the  hereditaments  demised,  and  so  not  according  to  the  power. 

In  this  case,  upon  the  due  execution  of  the  power  by  a 
proper  lease,  the  estate  of  the  lessee  would  take  effect  out 


V. 
Gk)WBB. 
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1855.  of  the  term  of  500  years,  and  the  estate  would  stand  limited 
YiLLowLT  *ft®r  *^®  marriage  to  the  trustees  of  the  term,  for  so  many 
years  of  it  as  elapsed  to  the  date  of  the  lease,  then  to  the 
lessee  for  his  twelve  years  term,  in  the  nature  of  a  sublease, 
then  to  the  trustees  for  the  residue  of  the  500  years,  re- 
mainder to  the  lessor  for  life.  The  lessor  would  have  no 
right  to  the  rent  on  such  a  lease,  unless  by  implication  the 
settlement,  by  giving'him  a  leasing  power,  gave  him  a  re- 
version during  the  currency  of  the  lease,  which  could  not  be 
without  taking  it  from  the  term  of  500  years,  which  would 
break  the  term  into  two  parts,  and  so  defeat  the  intention 
of  the  settlement,  which  was  to  give  the  trustees  the  entire 
term,  in  order  to  enable  them  to  perform  the  trusts  for 
which  it  was  created ;  such  an  implication,  therefore,  cannot 
be  made  in  this  case. 

I(  however,  the  leasing  power  had  been  recited  in  the 
lease,  the  lease  would,  on  the  face  of  it,  shew  that  it  was 
meant  to  be  according  to  the  power ;  and  to  make  it  so  that 
the  reservation  of  the  rent  to  the  lessor  might  be  rejected  as 
surplusage ;  the  reddendum  during  the  term  being  sufficient 
to  make  the  rent  payable  to  the  parties  entitled  to  the  re- 
version. In  such  a  case  the  condition,  that  the  rent  should 
be  reserved  so  as  to  be  incident  to  the  reversion,  would  be 
performed.  On  this  principle  the  case  of  Oreenaway  v. 
Hart  (a),  where  the  lease  recited  the  power,  was  decided  (6). 

In  the  present  case  the  lease  does  not  recite  the  power, 
and  so  the  language  of  the  lease  cannot  be  modified  by  the 
context,  as  was  done  in  that  case ;  nor  indeed  is  it  stated  in 
the  pleadings,  that  it  was  intended  by  both  parties  to  be  in 
pursuance  of  and  according  to  the  power.  Even  if  it  were, 
there  would  be  a  very  great,  and  as  we  think  insurmoimta- 
ble,  difficulty  in  allowing  the  express  terms  of  the  lease  to  be 
varied  by  parol  evidence  of  the  intention  of  the  parties;  but 
if  such  were  not  the  intention,  how  can  they  be  varied 
against  the  lessee,  who  has  covenanted  to  pay  the  rent  to 

(a)  14  C.B.  340.  (6)  See  page  354. 
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die  lessor,  and  knows  nothing  of  any  other  person  who  could         l^^- 
be  entitled  to  receive  it ;  and  how  can  a  different  contract  be     Ybllowlt 
put  upon  him  against  his  consent?    In  the  case  where  the       qowbb. 
power  is  recited,  the  lessee,  who  is  presumed  to  know  the 
law,  knows  that  the  reservation  to  the  lessor  is  idle  and 
superfluoua     It  is  not  so  where  the  lessee  knows  nothing 
but  what  the  lease  itself  imports.     We  therefore  think  that 
the  lease  is  void,  as  not  being  a  due  execution  of  the  power 
as  to  the  reservation  of  the  rent 

Then,  as  to  the  second  objection,  the  first  point  to  be 
considered  is,  what  is  the  meaning  of  the  condition  as  to 
waste. 

It  is  not  expressed  with  accuracy.  The  multiplication  of 
words  renders  it  to  some  extent  obscure.  The  condition  is, 
that  the  lessee  should  not  by  any  clause  or  words  contained 
in  the  lease  be  dispunishable  for  waste,  or  exempted  from 
punishment  for  committing  wasta  If  it  had  been  provided 
that  the  lessee  should  not  by  any  clause  or  words  be  ex- 
preaaly  made  dispunishable  for  waste,  no  question  could 
have  arisen,  for  there  is  no  express  stipulation  that  the  te- 
nant may  commit  waste,  or  pemdt  it 

But  there  is  an  implied  permission  in  the  lease,  to  leave 
the  repairs  of  the  houses  and  mill  undone,  as  the  lessor  co- 
venants to  do  them ;  and  it  follows,  that  the  lessee  is  not  to 
do  theuL  A  doubt  has  been  stated  indeed  in  a  note  to  2 
Saund.  252  b.,  whether  a  tenant  for  years  is  liable  for  per- 
missive waste,  and  if  he  were  not,  then  a  covenant  by  the 
landlord  to  repair  would  not  amount  to  an  implied  permis- 
sion to  the  tenant  to  omit  to  repair.  These  doubts  arise 
from  three  cases  in  the  Common  Pleas:  Gibson  v.  Wells  (a), 
Heme  v.  Bembow  (6),  JoTies  v.  HUl  (c).  Upon  examining 
these  cases,  none  of  which  appears  to  be  well  reported,  the 
Court  seems  to  have  contemplated  the  case  only  of  a  tenant 
at  wiU  in  the  two  first  cases,  and  in  the  last  no  such  propo- 

(a)  1  N.  R  290.  (6)  4  Taunt  764.  (c)  7  Taunt  302. 
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1865.  sition  is  stated,  that  a  tenant  for  years  is  not  liable  for  p^- 
Ybllowlt  missive  waste.  We  conceive  that  there  is  no  doubt  of  the 
OowBB.  liability  of  tenants  for  terms  of  years,  for  they  are  clearly  put 
on  the  same  footing  as  tenants  for  life,  both  as  to  voluntary 
and  permissive  waste  by  Lord  Coke,  1  Inst  53,  Harriet  v. 
MaiUcmd  (a),  though  the  degree  of  repairs  required  for  a 
tencmt  from,  year  to  year,  by  modem  decisions,  is  much 
limited  (6).  This  being  so,  the  covenant  by  the  lessor  to 
do  the  repairs  implies  an  exemption  of  the  lessee. 

The  only  remaining  question  is,  what  is  the  meaning  of 
the  words  "to  be  exempted  fix>m  punishment  for  commit- 
ting waste."' 

The  former  words  alone,  viz.  that  the  lessee  should  not 
be  dispunishable  for  waste,  would  include  both  permissive 
and  commissive  waste;  why  are  the  other  words  added? 
Are  they  by  way  of  explanation  of  the  former,  and  to  con- 
fine them  to  commissive  waste,  or  are  they  mere  surplusage? 

We  think  they  are  merely  superfluous,  and  that  the 
donee  of  the  power  was  meant  to  be  prevented  from  making 
a  lease  which  should  contain  terms  expressly,  or  by  impli- 
cation, exempting  him  £rom  punishment  for  permissive  or 
volimtary  waste. 

In  the  lease  in  this  case  there  is  an  implied  exemption 
from  punishment  for  permissive  waste.  It  differs,  there- 
fore, from  the  case  of  Doe  d.  Bromley  v.  Bettiaon  (c),  on 
which  the  plaintiff's  counsel  relied  That  case  was  decided 
expressly  on  the  ground  that  the  deed  creating  the  power 
stipulated  against  any  clause  in  the  lease,  whereby  power 
should  be  given  to  com/rait  waste,  or  exempting  him  from 
punishment  for  committing  it.  The  lease,  therefore,  which 
allowed  any  permissive  waste,  in  the  opinion  of  the  Court, 
was  not  on  that  account  void. 

We  therefore  think  that  the  lease  is  not  according  to  the 
power,  does  not,  therefore,  operate  to  give  any  interest  in 

(a)  16  M.  &  W.  257.  Laadlord  and  Tenaut,  195. 

(6)  See  Smith's   Lecture   on         (c)  12  East,  :)05. 
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the  land,  and  operates  only  by  estoppel  between  the  parties      ^  IB65, 
to  the  lease,  so  that  the  trustees  of  the  term  of  500  years 
have  no  reversion,  and  cannot  sue. 

On  both  grounds  of  objection  we  think  the  defendants 
right,  and  l^re  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover. 

Judgment  for  the  defendants. 


The  Guardians  of  the  Poor  op  the  Hertford  Jum  9. 

Union  v.  Kimpton  and  Another. 


T 


HIS  was  a  rule  calling  on  the  defendants  to  shew  cause  The  3rd  sec- 
why  the  writ  of  certiorari,  issued  for  the  removal  of  the  ii  &  12  Vict. 
plaint  in  this  case  from  the  county  court  of  Hertford  into  Ji^^^^^^ 
this  Court  should  not  be  quashed,  and  why  a  procedendo  ^^f  amount 

puid  for  cftrrr* 
should  not  issue.  ug  into  force 

The  plaint  was  issued  for  the  recovery  of  the  sum  of  two^justiceB 
36Z.,  for  money  paid  by  the  guardians  of  the  poor  of  the  "^x®!^^* 
Hertford  Union  for  the  use  of  the  defendants  on  the  abate-  abate  a  nui- 

Bftnce  mav 

ment  of  a  nuisance  on  premises  within  the  Union,  and  be  recovered 
of  which  premises  the  defendants  were  the  owners,  in  pur-  ^^r  of  the 
suance  of  an  order  of  two  Justices  of  the  Peace  for  the  said  P"mise« 

where  the 

borough,  of  the  17th  of  July,  1854,  and  for  the  costs  and  nuisance  ex- 

<ii.  i*ii**  1  1  :i   isted,  either 

expenses  reasonably  incurred  m  obtaining  such  order  and  iq  the  county 

in  carrying  the  same  into  effect,  pursuant  to  "  The  Nui-  ^^^  ^J,  ^^ 

sauces  Removal  and  Diseases  Prevention  Act,  1848,"  (11  &  before  two 

12  Vict  c.  123).     The  order  of  the  Justices  upon  which  the  those  tri- 

plaint  in  the  county  court  was  founded  was  as  follows :—  ^",°^„"^t^- 

"  To  the  owners  of  the  ditch  and  premises  in  the  parish  tiwrofore  the 

county  court 
has  jurisdiction  in  such  case,  although  title  to  the  land  comes  in  issue. 
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1855.^  of  Si.  Andrew,  in  the  borough  of  Hertford,  and  to  the 
OuARoiANsoF  Quaxdians  of  the  Poor  of  the  Hertford  Union  in  the  county 
'HiRTFwtD*^  of  Hertford,  and  to  their  servants  or  agents,  and  to  all  whom 
it  may  ooncem. — Whereas,  on  the  10th  day  of  July  in- 
stant, complaint  was  made  before  the  undersigned  H.  I.,  and 
J.  O.,  two  of  Her  Majesty's  Justices  of  the  Peace  acting  in 
and  for  the  said  borough  of  Hertford,  by  T.  K,  of  Hertford, 
in  the  said  borough,  superintendent  of  police,  that  there 
was  a  foul  and  ofifensive  ditch  in  the  parish  of  St  Andrew, 
Hertford,  in  the  said  Union,  aud  upon  or  adjoining  pre- 
mises in  the  occupation  of  W.  W.,  the  reverend  H.  S.,  and 
others  (including  part  of  the  said  ditch  which  is  covered 
over  or  filled  up),  kept  or  constructed  so  as  to  be  a  nuisance 
to  and  injurious  to  the  health  of  the  said  W.  W.,  H.  S.,  and 
all  other  persons  resident  near  to  the  said  owners :  And 
whereas  the  owners  of  the  said  ditch  and  premises  having 
this  day  appeared  before  us,  two  of  her  Majesty's  Justices 
of  the  Peace  acting  in  and  for  the  said  borough,  to  answer 
the  matter  of  the  said  complaint,  and  it  having  been  proved, 
that,  upon  or  adjoining  the  premises  aforesaid,  there  is  a 
foul  and  offensive  ditch,  kept  or  constructed  so  as  to  be  a 
nuisance  to  and  injurious  to  the  health  of  the  said  W.  W. 
and  H.  S.,  and  all  other  persons  resident  near  to  the  said 
ditch :  We  do  hereby,  in  pursuance  of  the  statute  in  such 
case  made  and  provided,  order  the  said  owners  of  the  said 
ditch,  within  forty-eight  hours  from  the  service  of  this  or- 
der, or  a  true  copy  thereof,  according  to  the  statute  in  such 
cases  made  and  provided,  to  cover  over  the  said  ditch,  in- 
cluding that  part  of  the  raid  ditch  which  is  already  covered 
over  or  filled  up,  so  that  the  same  shall  not  be  a  nuisance 
to  and  injurious  to  the  health  of  the  said  W.  W.,  H.  S,  and 
all  other  persons  resident  near  to  the  said  ditch :  and  if  this 
order  be  not  complied  with,  then  we  authorise  and  require 
you,  the  said  guardians  of  the  poor  of  the  Hertford  Union, 
in  which  union  the  parish  of  St  Andrew  is  situate,  to  enter 
upon  the  said  ditch  and  premises,  and  to  do  all  such  works, 
matters,  and  things  as  may  be  necessary  for  carrying  this 
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order  into  effect,  according  to  the  statute  &c.    And  for  your        1^^^. 
80  doing,  this  shall  be  your  suflScient  warrant     Given  un-  Ouardiansof 
der  our  hands  and  seals,  this  17th  day  of  July,  1854. 

«H.L 

The  affidavit  upon  which  the  writ  of  certiorari  was 
granted,  stated  that  the  defendants  believed  and  were  ad- 
vised that  many  important  questions  of  law  and  fact  were 
likely  to  arise  on  the  hearing  of  the  plaint;  that  the  ques- 
tions would  be,  to  whom  did  the  ditch  belong,  whether  it 
was  in  fact  a  ditch  within  the  meaning  of  the  11  &  12  Vict 
c.  123,  whether  it  was  not  an  ancient  watercourse,  and  whe- 
ther its  cleansing  and  repairing  was  not  imposed  on  the 
parish  of  St  Andrew? 

WiUea  shewed  cause. — The  defendants  contend,  first, 
that  the  county  court  has  not  exclusive  jurisdiction  in  such 
a  case;  secondly,  that  the  order  is  not  in  compliance  with 
the  statute,  and  that  this  objection  appears  on  the  face 
of  it  The  first  question  turns  on  the  3rd  section  of  the 
11  &  12  Vict.  c.  123.  That  section  enacte,  that  ''all 
costs  and  expenses  reasonably  incurred  in  obtaining  such 
order,  or  in  carrying  the  same  into  effect,  shall  be  deemed 
to  be  money  paid  for  the  use  of  and  at  the  request  of  the 
owner  or  occupier  of  the  premises  in  respect  whereof  such 
costs  and  expenses  shall  have  been  incurred,  and  may 
be  recovered  as  such  by  the  said  town  council,  trustees, 
commissioners,  guardians,  officepi  of  health,  or  other  body, 
or  by  the  said  procurators  fiscal,  deans  of  guild,  commission* 
ers  of  police,  or  trustees  and  inspectors  of  the  poor  respec- 
tively, in  any  county  court,  civil  bill  court,  or  (in  Scotland) 
before  the  sheriff  or  magistrates  or  justices  of  the  peace;'' 
or  the  plantiffs  may,  if  they  think  fit,  go  before  two  magis- 
trates. The  question  was  before  the  Court  of  Queen's  Bench 
in  Reffina  v.  Harden  (a) ;  and  it  is  admitted  that  the  views 

(a)  2  E.  &  B.  188. 

x2 
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1855.  which  the  learned  Judges  there  took  of  it  are  unfavourable 
GuardiInb  OF  ^  *^®  defendants,  for  the  Court  held,  that  a  claim,  such  as 
THE  Poor  of   ^]jjg  ,j^y  jj^  recovered  in  the  county  court    Now  the  58th 

Hertford  >        j  j 

UirioN       section  of  the  9  &  10  Vict  c.  95,  excludes  those  cases, 

Kmnoir.      where  title  to  land  comes  in  question,  from  the  jurisdiction 

of  the  county  court;  and  here  it  appears  firom  the  affidavit 

upon  which  the  writ  of  certiorari  was  granted,  that  the  title 

to  the  locus  in  quo  was  in  question. 

Secondly,  the  order  is  in  pursuance  of  the  11  &  12  Vict. 
c.  123,  for  it  states  the  place  to  be  adjai/iiing  to  the  pre- 
mises of  the  persons  named  in  the  order;  and  therefore 
the  20th  section,  by  which  orders  made  under  the  Act  can- 
not be  removed  by  certiorari,  does  not  apply,  as  the  order 
is  not  imder  the  Act 

Ltiah  in  support  of  the  rule. — Firsts  the  county  court 
has  exclusive  jurisdiction.  Where  a  statute  imposes  an  ob- 
ligation and  a  remedy  is  pointed  out,  that  particular  re- 
medy must  be  followed  The  general  rule  was  laid  down 
by  D&ivniaon,  J.,  in  Stevens  v.  Evans  (a),  and  was  adopted 
by  Alexander,  C.  K,  in  UnderhiU  v.  EUicomhe  (b),  where 
he  says,  that  "  upon  a  new  statute,  which  prescribes  a  par- 
ticular remedy,  no  remedy  can  be  taken  but  that  particular 
remedy  prescribed  by  the  statute;  therefore,  clearly,  no  ac- 
tion of  debt  will  lie  for  a  poor's  rate."  So  in  Doe  d.  Bishop 
of  Rochester  v.  Bridges  (c),  Lord  Tenterden,  C.  J.,  in  de- 
livering the  judgment  of  the  Courts  says  that,  ''  where  an 
Act  creates  an  obligation  and  enforces  the  performance  in 
a  specified  manner,  we  take  it  to  be  a  general  rule  that  pei^ 
formance  cannot  be  enforced  in  any  other  manner."  The 
3rd  section  points  out  the  remedy,  and  this  Court  cannot 
obtain  jurisdiction  in  the  matter  incidentally.  The  opinion 
of  the  Court,  as  expressed  in  Regina  v.  Harden,  is  directly 
in  the  plaintifis^  favour.    Lord  Campbell,  C.  J.,  after  stat- 

(a)  2  Burr.  1157.       (&)  M'Cl.  &  Y.  450.       (c)  I  B.  &  Ad.  847. 
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ing,  that  if  the  question  had  depended  on  the  58th  section  ^^56. 
of  the  9  &  10  Vict  a  95,  he  should  have  been  of  opinion  Guardians  of 
that  the  county  court  would  not  have  had  jurisdiction,  pro- 
ceeds to  say:  "But  stat  11  &  12  Vict  a  123,  a  3,  ex- 
pressly gives  the  remedj  in  the  county  court,  «and,  unless 
that  Court  has  jurisdiction,  there  is  no  remedy  by  action 
at  all ;  for  the  guardians  of  the  poor  have  no  capacity  to 
sue  but  what  is  given  to  them  by  the  statute.  It  is  a  new 
right  given  by  statute,  with  a  specific  remedy,  which  may 
and  must  be  pursued.''  The  other  members  of  the  Court 
expressed  the  same  opinion.  It  is  clear  that  if  the  plaintiffi 
had  adopted  the  other  course  open  to  them,  by  going  before 
two  justices  for  the  recovery  of  these  costs,  the  proceeding 
could  not  have  been  removed  into  the  superior  Court — 
Secondly:  there  is  no  objection  to  the  form  of  the  order, 
which  follows  that  prescribed  in  the  schedule  to  the  Act 

Aldebson,  B. — I  am  of  opinion  that  the  rule  must  be 
absolute.  I  think  that  the  legislature  intended  to  give  the 
county  court  summary  jurisdiction  in  such  case&  Where  a 
particular  remedy  is  pointed  out  and  jurisdiction  is  given 
to  an  inferior  tribunal,  the  superior  Courts  cannot  obtain 
jurisdiction  incidentally.  And  the  Court  of  Queen's  Bench  • 
are  of  opinion,  that  by  the  3rd  section  of  the  statute  (11  &  12 
Vict  a  123),  it  was  intended  to  oust  the  jurisdiction  of  the 
superior  Courta  It  is  clear,  that  if  the  plaintiff  had  gone 
before  two  justices  instead  of  to  the  county  court,  such  pro- 
ceeding could  not  have  been  removed.  If  this  writ  were 
allowed,  how  could  we  dispose  of  the  plaint  ?  I  therefore 
think  that  the  county  court  has  exclusive  jurisdiction.  The 
order  is  good,  for  it  follows  the  form  given  in  schedule  (C) 
to  the  Act 

Platt,  B.,  and  Martin,  B.  (a),  concurred. 

Rule  absoluta 

(a)  Pollock,  C.  B.,  had  left  the  Court  before  the  conclusion  of  the 
aigument 
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The  writ  of 
prohibitioD, 
to  restrain  a 
judge  of  a 
county  court 
from  further 
proceeding  in 
a  matter  over 
which  he  has 
no  jurisdic- 
tion, is  a  writ 
of  right. 

A  party  who 
objects  that 
the  county 
court  has  no 
jurisdiction  to 
determine  a 
plaint  does 
not  acquiesce 
in  the  juris- 
diction of 
that  court, 
or  waive  his  - 
right  to  a  writ 
of  prohibition, 
by  obtaining 
from  the 
Judge  the 
statement 
of  a  case  for 
the  opinion 
of  a  superior 
Court. 


Jackson  v.  Beaumont. 

jL  his  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue  to  restrain  the 
judge  of  the  Yorkshire  county  court  holden  at  Leeds  from 
further  proceeding  in  this  case,  or  why  a  certiorari  should 
not  issue  to  remove  the  plaint  into  this  Court 

It  appeared  from  the  affidavits,  that  the  plaint  was  issued 
in  the  county  court  for  the  recovery  of  26Z.  3«.,  as  the 
balance  of  a  larger  amoimt  claimed  on  the  sale  of  goods. 
The  defendant  resided  at  Manchester,  and  the  goods  in 
question  had  been  ordered  by  him  at  Leeds,  and  were  sent  by 
way  of  Leeds  to  Manchester.  At  the  time  of  the  sale  nothing 
was  said  either  as  to  the  carriage  of  the  goods,  or  whether  they 
were  to  be  delivered  at  Leeds  or  Manchester.  The  defend- 
ant's counsel  produced  a  consignment  note  signed  by  the 
plaintiff,  iot  the  purpose  of  shewing  that  the  transaction 
was  one  of  consignment^  and  not  of  sale.  The  jury,  how- 
ever, upon  the  question  being  put  to  them,  found  that  the 
case  was  one  of  sale  and  not  of  consignment  The  defend- 
ant's counsel  then  contended,  that,  inasmuch  as  the  goods 
were  ordered  at  Leeds,  deliverable  at  Manchester,  where  the 
defendant  resided,  the  whole  cause  of  action  did  not  arise 
within  the  jiuisdiction  of  the  county  court  of  Leeds,  and, 
therefore,  that  the  plaintiff  ought  to  be  nonsuited.  The 
Judge  lefb  it  to  the  jury  to  say  whether,  although  nothing 
was  said  about  the  carriage  of  the  goods,  it  was  not  imder- 
stood  by  the  parties  that  they  were  to  be  delivered  either  at 
Leeds  or  at  Manchester.  The  jury  foimd  a  verdict  for  the 
plaintiff. 

The  defendant  afterwards  appealed  against  the  direction  of 
the  county  court  judge.  The  appeal  was  entered  in  this 
Court,  and  stood  in  the  paper  for  argument  at  the  time  this 
rule  came  on. 
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T.  Jones  shewed  cause. — ^The  court  had  jurisdiction, 
and  the  judge  correctly  left  the  question  to  the  jxiry,  whe- 
ther the  goods  were  to  be  delivered  at  Manchester  or  Leed&  Bbaumoitt. 
Assuming,  however,  that  the  goods  were  to  be  delivered  at 
Manchester,  and  not  at  Leeds,  and,  consequently,  that  the 
tohoU  cause  of  action  did  not  arise  within  the  jurisdiction  of 
the  county  court  where  the  plaint  was  tried,  and  that^  there- 
fore, the  court,  in  fact,  had  not  jurisdiction,  as  in  Borth- 
wick  V.  Walton  (a),  and  Barnes  v.  Marshall  (b) ;  still 
there  is  no  ground  for  either  a  prohibition  or  a  certiorari, 
since  the  defendant,  by  having  applied  for  and  obtained 
the  statement  of  a  case  for  the  opinion  of  this  Court, 
has  acquiesced  in  the  jurisdiction  of  the  county  court. 
This  question  was  discussed  in  Marsden  v.  Wardle(c). 
The  law  gives  the  defendant  a  remedy,  by  granting 
him  the  power  of  applying  to  the  judge  to  state  a 
casa  This  he  has  done,  and  thereby  has  subjected  the 
plaintifif  to  much  ezpensa  The  question  raised  by  this 
rule  is  also  made  the  subject-matter  of  that  case.  And 
it  is  unjust  that  both  remedies  should  be  allowed.  In 
Roberts  v.  Humby  (d),  Parke,  B.,  cites  with  approbation 
what  was  said  by  Lord  Mansfield  in  Buggin  v.  Bennett  (e\ 
that>  "  If  it  appears  upon  the  face  of  the  proceedings  that 
the  Court  below  have  no  jurisdiction,  a  prohibition  may  be 
issued  at  any  time  either  before  or  after  sentence,  because 
all  is  a  nullity.  It  is  coram  non  judice.  But,  where  it 
does  not  appear  upon  the  face  of  the  proceedings  if  the 
defendant  below  will  lie  by  or  suffer  that  Court  to  go  on 
under  an  apparent  jurisdiction,  as  upon  a  contract  made  at 
sea^  it  would  be  imreasonable  that  this  party,  who,  when 
defendant  below,  has  thus  lain  by  and  concealed  from  the 
Court  below  a  collateral  matter,  should  come  hither  after 

(a)  15  C.  B.  501.  (fO  3  M.  &  W.  120. 

(6)  21  L.  J.,  Q.  B.,  388.  (e)  4  Burr.  2037. 

(c)  3  E.  &  B.  695. 
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1805.  sentence  against  him  there,  and  suggest  that  collateral 
Jackson  matter  as  a  cause  of  prohibition,  and  obtain  a  prohibition 
BxAUMONT.  upon  it  after  all  this  acquiescence  in  the  jurisdiction  of 
the  court  below/'  It  would  seem,  that  there  is  no  direct 
authority  for  saying  that  this  form  of  proceeding  is  a  mat- 
ter of  right  In  Clay  v.  Sndgrave  (a),  the  Court  doubted 
whether  the  writ  of  prohibition  was  a  matter  of  right,  or 
whether  it  was  discretionary. 

*  Edivin  James  and  C  Pollock  were  not  called  upon  to 
support  the  rule. 

Alderson,  B. — I  am  clearly  of  opinion  that  the  writ  of  pro- 
hibition ought  to  go.  Waiving  the  question  for  the  present, 
whether,  if  there  had  been  an  acquiescence  on  the  part 
of  the  defendant  in  the  jurisdiction  of  the  county  court, 
the  writ  could  have  been  refused,  I  think  that,  in  fact,  there 
was  no  acquiescence  whatever;  for  the  defendant  distinctly 
insisted  that  the  Judge  had  no  jurisdiction,  and  his  object 
all  along  was  to  raise  this  point  It  appears  to  me  thaU 
under  the  circumstances,  there  was  no  pretence  whatever  for 
saying  that  the  whole  cause  of  action  arose  within  the  juris- 
diction of  the  county  court  of  Leeds,  for  the  goods  were  to 
be  delivered  at  Manchester,  where  the  defendant  resided ; 
and  the  result  of  BoniJiwick  v.  WaiUon  (b)  and  of  the  true 
construction  of  the  60th  section  of  9  &  10  Vict  a  95,  is, 
that  where  the  defendant  does  not  reside  within  the  juris- 
diction, the  whole  cause  of  action  must  arise  within  the 
jurisdiction  of  the  county  court,  in  order  to  give  the  judge 
jiuisdiction.  In  this  case^  when  the  judge  left  it  to  the 
jury  to  say  whether  the  goods  were  to  be  delivered  at 
Leeds  or  Manchester,  he,  in  fiEtct,  left  to  them  the  question 
whether  he  had  jurisdiction  or  not  That  he  could  not 
properly  do, 

(tt)  1  Ld.  Raym.  676.  (6)  16  C.  B.  601. 
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Platt,  B. — Unless  a  constant  protest  against  the  jurisdic-      ^J^^ 
tion  of  the  judge  is  to  be  construed  as  an  acquiescence  in      Jackson 
his  jurisdiction,  there  is  no  acquiescence  here.     This  was  an     bbau^mont. 
improper  attempt  on  the  part  of  the  judge  to  obtain  juris- 
diction.    If  he  had  had  jurisdiction,  I  should  have  thought 
the  case  a  fit  one  to  have  been  removed  by  certiorari 

Martin,  B. — I  am  also  of  opinion  that  in  this  case  a 
writ  of  prohibition  ought  to  go.  The  writ  is  of  rights 
but  liot  of  course.  Its  true  nature  and  character  were 
pointed  out  by  Mansfield,  C.  J.,  in  the  case  of  Buggin  v. 
Bennett  (a),  namely,  that  where  a  party  has  established  the 
hcta  upon  which  he  founds  his  application  to  the  satisfiM^on 
of  the  Court,  he  is  entitled  to  the  writ  as  of  right  In  this 
respect  it  resembles  a  mandamus  and  quo  warranto.  Here 
there  has  been  no  acquiescence  whatever  by  the  plaintiff; 
and  my  judgment  is  founded  on  the  statement  which  the 
judge  himself  gives  of  the  transaction.  It  was  wrong  on 
his  part  to  leave  any  question  to  the  jury,  as  it  is  perfectly 
clear  that  the  goods  were  to  be  delivered  at  Manchester. 

Aldebson,  B. — It  appears  from  Willmot's  notes  at  page 
82,  that  "  a  writ  which  issues  upon  a  probable  cause,  veri- 
fied by  affidavit,  is  as  much  a  writ  of  right  as  one  which 
issues  of  coursa^'  In  my  opinion,  that  position  contains  as 
much  good  law  as  it  does  good  sense. 

Rule  absolute, 

(a)  4  Burr.  2037. 
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'^^^^^'  Warrington  v,  Leake. 

On  an  appUoa-   J[  jj  jg  ^^8  a  rule  calling  on  the  defendant  to  shew  cauBe 

tion  to  Bet  ... 

aside  a  judg-  why  an  Order  of  Parke,  B.,  by  which  the  judgment  signed 

in^defauit  of  herein  by  the  plaintiff  for  want  of  appearance  was  set  aside 

undeTtSr  ^^  ^®  defendant  let  in  to  plead,  should  not  be  rescinded. 
27th  sect  of  The  defendant's  affidavit,  upon  which  the  order  was 

the  Common 

Law  Pioce-  made,  stated  that  the  action  was  brought  upon  six  pro- 
1852, anaffi-  zRissory  uotes  for  43832.  126.,  made  by  the  defendant  as 
davit,  stating    oo-8urety  with  one  Early  for  one  J.  S.  Leake:  that  the 

the  preciBe  ^         •^  *^  '  ^  ^ 

nature  of  the  plaintiff  had  sued  Early  upon  one  of  the  notes,  in  which 

not  required,  action  Early  had  obtained  a  verdict  on  the  groimd  that 

nary^affida^it  ^^^  ^^^  ^^  ^^'^  altered  in  a  material  particular;  and 

of  merits  is  that,  to  the  best  of  deponent's  belief,  all  the  notes  had  been 

Per  Parke,  B.,  similarly  altered ;  that  time  had  been  given  by  the- plaintiff 

IpoUock  C,b!  ^  *^'  ^'  Leake  without  the  defendant's  privity;  that  the 

dubitente;  defendant  is  in  his  77th  year,  and  that  he  believes  that  he 

Martin,  B.,  . 

dlBsentiente.  was  Served  with  the  copy  writ  of  summons  on  the  23rd 
in  answer  to      May,  and  that  when  he  was  served  he  wrote  that  date  on 

ou^t^^otto  ^®  ^Py  ^^  *^^  ^*  ^^  handed  it  on  the  following  day 
be  allowed.—    to  his  attorney,  with  directions  to  enter  an  appearance 

Per  Pollock,       .  -i*!--!         •  i         i/»i« 

C.  R,  and  m  the  action  for  hun  m  due  tmie  and  to  defend  it  on  the 
p^ifcc, B!,and  merits.     The  affidavit  concluded  as  follows:  "and  that  I 

Martin,  B.,  j^j^  adviscd  and  believe  that  I  have  a  good  defence  to  the 
contra.  ^ 

action  on  the  merits  thereof"  The  affidavit  of  the  defend- 
ant's attorney,  stated  that  he  received  the  copy  writ  so  in- 
dorsed, on  the  24th  of  May,  from  the  defendant;  that  the 
defendant,  when  asked  when  the  writ  was  served,  pointed 
to  the  indorsement ;  that  he  entered  an  appearance  for  the 
defendant  on  the  30th  of  May,  which  would  have  been  in 
time  if  the  defendant's  statement  had  been  correct ;  that 
it  was  owing  solely  to  the  defendant's  mistake  that  the  ap- 
pearance was  not  in  time ;   and  that  the  deponent  did  not 


V, 

Lkaxs, 
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learn  that  judgment  had  been  signed  till  the  4th  of  June         1855. 

following.  Wabbinotobt 

Upon  the  hearing  of  the  summonB  before  Parke,  B.,  an 
affidavit  made  by  the  plaintiff  was  tendered  on  his  behalf, 
which  stated  that  the  defendant  had  acted  as  the  plaintiff's 
attorney  in  the  action  on  the  note  against  Early ;  that  the 
alteration  in  the  note  had  been  made  at  the  suggestion  of 
the  defendant  himself;  and  that  Early  had  obtained  the 
verdict  in  the  action  on  that  note,  solely  on  the  ground 
that  the  alteration  had  been  made  without  Early's  know- 
ledge, and  that  the  other  notes  were  not  in  the  same  posi- 
tion ;  and  that  the  plaintiff  would  abandon  all  claim  with 
respect  to  that  note  rather  than  that  the  judgment  should 
be  set  aside,  as  he  was  informed  that  the  defendant  was 
making  away  with  his  property,  which  he  would  be  enabled 
to  do  if  judgment  in  this  action  were  to  be  set  aside. 

BramweU  and  Archibald  shewed  cause.  —  The  first 
objection  which  the  plaintiff  will  advance  is,  that  the  affi- 
davit in  support  of  the  order  is  not  such  as  is  required 
by  the  27th  section  of  the  Common  Law  Procedure  Act, 
1852.  That  section,  after  enacting  that  judgment  may  be 
signed  in  default  of  appearance  upon  a  writ  specially  in- 
dorsed, provides  "  that  it  shall  be  lawful  for  the  Court  or  a 
Judge,  either  before  or  after  final  judgment,  to  let  in  the 
defendant  to  defend,  upon  an  application  supported  by 
satisfactory  affidavits  accounting  for  the  non-appearance  and 
disclosing  a  defence  upon  the  merits.''  The  plaintiff  will 
contend  that  by  the  words  "  disclosing  a  defence  upon  the 
merits,"  the  defendant  must  set  forth  fully  his  defence,  and 
that  the  ordinary  and  old  form  of  affidavit  is  insufficient. 
But  this  Act  of  Parliament  introduces  a  new  practice. 
The  proceeding  by  way  of  signing  judgment  in  default 
of  appearance  confers  a  boon  upon  a  plaintiff.  A  defend- 
ant now  has  judgment  signed  against  him,  perhaps  without 
any  notice,  which  formerly  was  not  the  case. 
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1855.  Secondly,  the   statute  does  not  entitle  a  plaintiff  to 

Wabbinoton   ckiiswer  the  defendant's  affidavit  in  support  of  an  appliea- 

-^         tion  to  set  aside  the  judgment,  by  counter  affidavits.     It 

was  not  intended  that  such  question  of  fact  should  be  tried 

and  detennined  by  a  Judge  alone. — He  was  then  stopped 

by  the  Court. 

Willea  in  support  of  the  rule. — The  defendant's  affidavits 
are  not  sufficient.  The  27th  section  clearly  shews  that  the 
ordinaiy  affidavit  of  merits  was  not  intended.  Effect  ought 
to  be  given  to  the  words  used  in  the  proviso.  In  Fordyce 
V.  Bridges  (a),  Lord  Brougham  said,  "  We  must  construe 
this  statute  by  what  appears  to  have  been  the  intention  of 
the  legislature  But  we  must  ascertain  that  intention  from 
the  words  of  the  statute,  and  not  from  any  inference  to  be 
drawn  from  the  nature  of  the  objects  dealt  with  by  the 
statuta''  A  person  cannot  be  said  to ''  disclose  "  his  defence 
unless  he  specially  states  what  that  defence  is.  The  de- 
fendant does  not^  in  his  affidavit^  negative  the  fact  that  the 
note  was  altered  by  his  consent  In  Graham  v.  SaTidri- 
neUi(b)  it  was  held  that  an  affidavit,  which  states  only 
that  the  deponent  has  been  informed  and  believes  that  the 
defendant  is  about  to  leave  England,  without  stating  from 
whom  the  defendant  obtained  the  information,  is  not  suffi- 
cient ground  for  an  order  for  the  defendant's  arrest 
[Parke,  B. — I  cannot  assent  to  the  argument,  that,  in  a  case 
where  it  is  sought  to  make  a  defendant  liable  behind  his 
back,  as  it  were,  a  stricter  affidavit  should  be  required,  upon 
an  application  by  him  to  be  allowed  to  come  in  and  de- 
fend the  action,  than  formerly  was  necessary  where  a 
defendant  had  been  duly  served,  had  appeared,  and  had 
pleaded  to  the  action.  For  this  reason  it  seems  to  me  that 
the  ordinary  affidavit  of  merits  is  sufficient]     Upon  that 

(a)  1  H.  L.  Caa.  1.  (6)  16  M.  &  W.  191. 
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construction  of  the  proviso  full  effect  is  not  given  to  its        1855. 
languaga  WABBnroroN 

Secondly,  the  affidavit  of  the  plaintiff  was  properly  re-       leIki. 
oeived^  and  completely  answers  the  defendant's  affidavits : 
Pegler  v.  Eielop  (a). 

Pollock,  C.  R — It  may  be  that  the  legislature,  by  the 
adoption  of  the  language  in  question  in  the  proviso  of  the 
27th  section,  intended  that  something  more  than  the 
ordinary  affidavit  of  merits  should  be  required;  but  the  word 
**  disclose  "  is  a  very  vague  and  general  expression,  and  may 
mean  no  more  than  that  the  party  shall  state  his  defence. 
I  cannot  say  that  I  entertain  a  very  strong  opinion  as  to 
what  is  the  true  construction  of  this  clause,  which  intro- 
duces a  mode  of  procedure  perfectly  new.  [His  Lordship 
read  the  27th  section,  and  proceeded]  That  section  enar 
bles  a  plaintiff  to  sign  judgment  in  case  of  the  non-appear- 
ance of  the  defendant,  although  personal  service  of  the 
writ  of  summons  has  not  been  effected, — the  effect  of  which 
may  be  that  persons,  through  some  mistake  on  their  part^ 
may  find  themselves  suddenly  incumbered  with  a  judgment 
signed  against  them,  of  which  they  know  absolutely  nothing, 
or  at  least  of  which  they  have  not  received  such  notice  as 
used  formerly  to  be  required,  under  the  old  practice,  before 
a  plaintiff  was  entitled  to  sign  judgment  This  proviso  was 
introduced  for  the  purpose  of  guarding  against  such  mis- 
chief Now  the  word  "  disclosing,'"  if  the  proper  sources 
are  sought  to  obtain  ita  true  definition,  apparently  points  to 
something  more  than  "adverting  to,"  or  "stating,"  or 
simply  "telling,''  which  are  some  of  its  definitiona  It 
was  probably  intended  that  something  more  was  meant, 
but  of  that  I  am  by  no  means  certain.  The  legislature  has 
made  use  of  a  word  which  does  not  necessarily  convey 
more  than  the  sense  of  "  telling,"  and  as  this  uncertainty 

(a)  1  Exch.  437. 
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1855.  exists,  I  think  we  ought  to  take  care  how  we  pennit  a  de- 
Wabrinotoit  fendant  to  be  bound  by  a  judgment  signed  against  him,  in 
LsAKB.  ^  ^^^^^  ^^^^  ^  ^^^  present^  in  a  mode  of  procedure  which, 
but  for  this  enactment,  would  not  be  permitted  by  the 
law  of  the  land.  I  therefore  think  that  the  defendant's 
affidavit  is  sufficient,  and  that  the  order  of  my  Brother 
Parke  is  right  It  appears  also  that  an  affidavit  in  answer 
to  the  defendant's  was  allowed.  As  the  Act  does  not  speak 
of  affidavits  to  be  made  on  both  sides,  I  am  inclined  to 
think,  that  an  affidavit  in  answer  to  those  in  support  of  the 
application  to  set  aside  the  judgment,  ought  not  to  be 
received.  In  this  case,  as  the  facts  appear,  I  do  not  feel 
indisposed  to  allow  the  judgment  to  stand  as  a  security. 
Still  I  think  we  ought  to  dispose  of  the  case  in  such  a  way 
as  not  to  allow  the  judgment  to  stand  as  a  bar  to  the  de- 
fendant's dealing  with  his  property.  As  I  do  not  entertain 
a  very  confident  opinion  upon  the  matter,  and  as  my  Bro- 
thers Parke  and  Piatt  are  of  opinion  that  the  rule  ought 
to  be  discharged,  I  agree,  though  not  without  doubt,  to 
the  adoption  of  that  course.  I  think  that  the  affidavit  in 
answer  ought  not  to  have  been  received.  Upon  the  prin- 
cipal matter  I  entertain  great  doubt,  but  upon  the  whole  I 
think  the  safest  course  will  be  to  allow  the  order  setting 
aside  the  judgment  to  stand. 

Farke,  B. — ^^I  entertain  the  same  opinion  I  did  when 
the  matter  was  before  me,  and  I  think  that  the  order  was 
properly  made,  and  that  the  rule  ought  to  be  discharged. 
The  first  question — and  it  is  an  important  one — ^is,  what 
is  the  meaning  of  the  27th  section?  Under  this  enact- 
ment^ a  plaintiff  may  sign  final  judgment  upon  filing  an 
affidavit  of  personal  service  of  the  writ  of  sunmions,  or  a 
Judge  8  order  for  leave  to  proceed ;  so  that,  in  the  latter 
case,  the  plaintiff  may  sign  judgment  as  if  personal  service 
had  been  effected.  It  may  happen  that  the  defendant 
has  no  knowledge  whatever  of  the  proceedings  against  him, 
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and,  in  order  for  his  protection,  the  proviso  to  the  27th  seo-        1866. 
tion  was  framed,  on  the  construction  of  which  the  question    Wabbikoton 
turns.     I  think  that  the  proviso  only  requires  an  affidavit       Lbam. 
satisfiEkCtorilj  accounting  for  the  nonappearance,  and  the 
ordinary  affidavit  of  merits.     I  think  that  the  sentence  is 
not  perfectly  complete  as  it  stands,  but  that  it  was  so 
framed  for  the  sake  of  brevity  and  simplicity.     When  the 
matter  was  before  me,  I  could  not  see  why  more  should  be 
required  than  the  ordinary  affidavit  of  merits  under  the 
old  practice,  where  the  defendant  had  appeared  and  had 
taken  several  steps  in  the  action,  and  judgment  had  been 
snapped  against  him.     I  therefore  thmk  the  mere  affida- 
vit of  merits  is  sufficient,  without  stating  the  ground  of 
defence,  as  used  to  be  the  case  under  the  old  practice  of 
letting  in  a  defendant  to  defend  upon  a  simple  affidavit: 
BlevriM  v.  Oord(m{d),    There  my  Brother  Coleridge  re- 
fused to  receive  an  affidavit  in  answer  to  the  defendant's 
affidavit.      I  do  not,  however,  wish  to  go  the  length  of 
saying,  that  where  the  application  is  founded  on  a  short 
affidavit  disclosing  a  defence,  an  affidavit  in  answer  should 
not  be  received  by  the  Judge.     I  cannot  assign  any  pro- 
bable or  possible  reason  why  the  legislature  should  require 
more  than  the  ordinary  affidavit  of  merits,  by  the  adoption 
of  the  words  "disclosing  a  defence  on  the  merits/'     If 
the  legislature  had  said,  that,  in  a  case  where  a  judgment 
had  been  snapped  against  a  defendant,  he  must  in  his  affi- 
davit state  the  particular  facts  of  his  defence,  the  Act  would 
have  been  intelligible.      I  thought  that  this   case  could 
not  be  satisfactorily  tried  on  affidavits,  and  therefore  that 
the  defendant  ought  to  be  let  in  to  plead  that  the  ques- 
tion between  him  and  the  plaintiff  might  be  tried  before  a 
jury,  assisted  by  a  Judge.     It  may  turn  out  that  he  has 
no  defence  to  the  action,  but  that  is  no  reason  why  he 
should  not  have  an  opportunity  of  presenting  his  case  to  a 

(a)  1  Dowl.  N.  S.  875. 
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1855.        juiy,  where  his  own  evidence  and  that  of  his  witnesses  will 
Wabrivoton   be  received    This  is  a  very  important  question,  and  one 
LkakiT       ^^^  ought  to  be  settled  for  the  sake  of  the  due  adminis- 
tration of  justice.     In  my  opinion,  the  statute  does  not  re- 
quin?,  in  a  case  like  the  present,  more  than  the  ordinary 
affidavit  of  merits. 

Flatt,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.     It  is  impossible  to  suppose  that  the  l^s- 
lature,  in  framing  this  27th  section,  had  not  in  their  minds 
the  then  existing  practice  of  the  Courts  of  letting  in  a 
defendant  to  plead,  where  judgment  had  been  snapped 
against  him  through  some  mistake  on  his  part,  on  a  simple 
affidavit  of  merits.    This  was  the  ordinary  practice  before 
the  passing  of  the  Common  Law  Procedure  Act    The  case 
against  this  defendant  is  even  weaker  than  that  class  of 
cases  where  application  was  formerly  made  to  set  asidq 
the  judgment,  for  greater  indulgence  is  now  given  to  a 
plaintiff.     In  my  opinion,  the  27th  section  has  not  altered 
the  practice  with  respect  to  the  affidavit,  by  requiring  more 
from  a  defendant  than  used  to  be  required.     I  have  had 
this  question  frequently  before  me  at  Chambers,  and  I  have 
come  to  the  conclusion,  that  by  "disclosing"    is  meant 
averring  a  good  defence  on  the  merits.    This  is  the  only 
condition  to  which  a  defendant  is  subjected  on  an  applica- 
tion to  set  aside  a  judgment,  for  the  Act  does  not  proceed 
to  state  that  such  affidavit  may  be  answered  by  an  affida- 
vit made  on  the  part  of  the  plaintiff     It  appears  that  this 
judgment  was  snapped  through  a  mistake  of  the  defend- 
ant as  to  the  day  on  which  he  was  served  with  the  writ 
of  summons.     This  properly  accounts  for  his  non-appear- 
ance.   That  part  of  the  27th  section,  which  requires  the 
non-appearance  to  be  accounted  for,   has  been  complied 
with.     Then  the  section  goes  on  to  require  the  affidavit 
''  to  disclose  a  defence  on  the  merits,"  but  it  does  not  say 
that  the  defendant  shall  disclose  "  facts  "  or  "  the  grounds 
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of  his  defence/*    I  therefore  think  that  the  ordinary  af&-         1855. 

davit  alone  id  sufficient    I  also  think  that  counter  affida-   WABRmoToir 

vits  ought  not  to  be  received,  as  it  would  be  highly  incon-       t-T^ 

venient  and  improper  to  expect  a  defendant^  who  has  not 

been  even  served  with  process,  to  try  the  action  on  the 

merits  when  he  may  know  nothing  whatever  about  the 

matter. 

Martin,  B. — I  am  sorry  that  I  cannot  concur  in  the 
opinions  expressed  by  the  other  members  of  the  Court 
The  27th  section  expressly  provides,  that  a  defendant  may 
be  let  in  to  defend  by  the  Judge  "  upon  an  application  sup- 
ported by  satis£Etctory  affidavits,  accounting  for  the  non- 
appearance and  disclosing  a  defence  on  the  merits.''  The 
word  ''  disclosing  "  is  not  uselessly  employed  by  the  legis- 
lature, but  is  a  very  apt  and  appropriate  term,  and  ought  to 
have  that  force  attributed  to  it  which  it  properly  beara 
Knowing,  as  I  do,  what  the  nature  of  the  affidavit  was  which 
went  by  the  name  of  "  an  affidavit  of  merits ''  under  the  old 
practice,  and  finding  that  the  new  law  requires  the  affidavit 
of  merits  to  "  disclose  the  defence,''  I  come  to  the  conclu- 
sion that  something  more  is  now  required  than  the  ordi- 
nary affidavit  of  merits.  This  statute  has  now  been  in 
operation  for  nearly  three  years;  and  although  very  many 
thousand  writs  of  summons  are  issued  every  year,  I  am  not 
aware  of  a  single  case  where  judgment  has  been  set  aside 
on  the  ground  that  the  writ  has  not  reached  the  defend- 
ant's handa  The  new  system  which  this  statute  intro- 
duced has  worked  well,  and  been  productive  of  great  bene- 
fit to  the  public,  and  great  reduction  of  expense  to  the 
suitors.  It  certainly  seems  to  me,  that  the  legislature  in- 
tended that  effect  should  be  given  to  the  word  "  disclosing." 
On  referring  to  the  52nd  section  of  the  Common  Law  Pro- 
cedure Act  1854,  I  find  the  word  "disclosing"  omitted, 
and  I  therefore  think  that  the  word  has  some  signification, 
and  that  a  party  seeking  to  set  aside  a  judgment  is  bound 

vol*  XL  y  EXCH. 
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1855.        to  do  something  more  than  merely  to  say  that  he  has  a 

^^,(^^^^^^^2^    defence  on  the  merits;   he  ought  also  to  state  what  his 

,  ^'  defence  is.     If,  however,  such  an  affidavit  as  this  of  the 

Lbakjs. 

defendant's  is  to  be  held  good,  I  think  that  the  counter 
affidavit  was  properly  received ;  and  I  cannot  shut  my  eyes 
to  the  fact  which  is  stated  in  it,  that  the  defendant  is 
disposing  of  his  property  and  is  about  to  abscond;  and 
therefore,  if  the  decision  of  the  case  rested  with  me,  I 
should  let  the  defendant  in  to  defend,  but  the  judgment 
should  stand  as  a  security. 

Rule  discharged. 
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I JECTMENT  to  recover  possession  of  two  cottages  and  Where  a 
two  gardens  situate  at  Cutler's-green,   in  the  parish  of  closes  land, 
Chewton  Mendip,  in  the  county  of  Somerset. — The  defend-  ^^®*J»«'  »^J*- 

*^'  '^  cent  to,  or  dis- 

ant  appeared  to  the  writ  and  defended  as  landlord.  tant  from,  the 

demised  i)Fe~ 

At  the  trial,  before  Croivder,  J.,  at  the  last  Somerset  As-  miaea,  and 
sizes,  the  following  facts  appeared: — By  indenture  of  the  ^nd'bTpartof 
24th  October,  1799,  between  Robert  Kingsmill  of  the  one  a  waste,  or  be- 

°  ,  long  to  the 

part,  and  William  Sheppard  of  the  other  part,  R.  Kings-  landlord  or  a 
mill,  in  consideration  of  40Z.,  demised  to  W.  Sheppard  "  all  it  ia  a  pre^°°' 
that  cottage  or  tenement,  formerly  two  cottages,  with  the  f^^^^Jthe 
gardens  thereto  adjoining  and  belonging,  situate  and  be-  inolosure  ia 

part  of  the 

ing  at  a  place  heretofore  called  Farmer  s  Cross,  and  now  holding,  un- 
known by  the  name  of  CuUer's-green,  in  the  parish  of  tenant,*during 
Chewton  Mendip,  in  the  county  of  Somerset:   and  also  the  term,  does 

^  ''  ^  bome  act  dis- 

a  piece  or  parcel  of  land  lying  near  to  the  said  cottage  claiming  hla 

.    .        «  .         .         •  ^         landlord's 

or  tenement,  contammg  by  estimation  three  quarters  of  an  title. 

acre  (more  or  less),  lately  used  as  garden  ground,  and  some  miMs'^re^" 

time  since  in  the  tenure  and  occupation  of  Robert  Bull,  as  demised  by 

the  de:5crip- 

tenant  thereof:'  Habendum  for  three  lives,  at  the  yearly  tionofail 
rent  of  hi.     In  the  year  1806,  Sheppard  assigned  the  above  ttnem^ ""' 
lease  to  one  Robbins.   At  that  time  there  was  a  fence  along  Y^^*?^®^" 

den  thereto 

the  garden  on  the  side  of  it  adjoining  a  public  highway ;  but  adjoining  and 

belonging, 
situate  &c. ; 
and  also  a  piece  or  parcel  of  land  lying  near  to  the  said  cottage  or  tenement,  containing 
by  estiotiation  three  quarters  of  an  acre  (more  or  leas),  lately  used  as  garden  ground  :"— 
Hdd^  that,  under  such  deacription,  an  adjoining  piece  of  waste  land  would  not  pass,  unless 
it  had  been  theretofore  used  as  an  outlet  of  the  garden. 

y2 
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1865.  between  the  fence  and  the  highway  there  was  a  atrip  of 
KiHOBMiLL  waste  land,  which  the  plaintiff  now  sought. to  recover. 
About  forty  years  ago,  Bobbins  inclosed  this  piece  of  waste 
land  and  occupied  it  together  with  the  demised  premises. 
At  that  time  there  was  a  shed  upon  it  In  the  year  1 816, 
Bobbins  assigned  the  original  lease  to  one  Curtis,  and  Bob- 
bins continued  to  occupy  the  piece  of  waste  land  which  he 
had  inclosed.  In  the  year  1822,  Bobbins,  by  lease  and  re- 
lease, conveyed  as  freehold  the  waste  land  to  Curtis,  who 
pulled  down  the  shed  and  built  two  cottages  upon  it  In 
1 848  the  plaintiff  advertised  for  sale  some  of  the  property 
at  Chewton  Mendip,  including  the  two  cottages  in  ques- 
tion, but  they  were  not  sold,  in  consequence  of  Curtis  hav- 
ing attended  and  opposed  the  sale.  The  defendant,  who 
claimed  under  the  will  of  Curtis,  had  received  rent  for  the 
cottages  in  1849.  The  last  of  the  three  lives  mentioned  in 
the  original  lease  expired  in  1854.  The  plaintiff  deduced 
bis  title  from  Bobert  Eingsmill,  the  original  lessor. 

It  was  submitted  on  the  part  of  the  plaintifl^  that  the 
presumption  of  law  was,  that  the  waste  belonged  to  the 
owner  of  the  adjoining  land,  and  that  a  tenant  who  inclos- 
ed it  did  so  for  the  benefit  of  his  landlord,  and  at  the  end 
of  his  term  was  bound  to  give  it  up,  together  with  the 
other  land  The  learned  Judge  directed  the  jury  in  accord- 
ance with  the  ruling  of  Parke,  J.,  in  Doe  d.  Lewis  v. 
Rees  (a) ;  and  his  Lordship  left  it  to  the  jury  to  say,  whe- 
ther the  inclosure  was  made  by  Bobbins  for  his  own  benefit 
or  for  the  benefit  of  his  landlord.  The  jury  found  that  the 
inclosure  was  made  by  Bobbins  for  his  own  benefit,  and 
not  for  the  benefit  of  his  landlord;  and  a  verdict  was 
entered  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him. 

Kmgelake,  Seijt,  in  the  following  Term,  obtained  a  rule 

(a)  6  C.  &  P.  610. 
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nisi  acoordiiigly,  on  the  ground  that  the  presamption  of 
law  upon  the  Sacts  proved  wa%  that  the  land  inclosed  be- 
longed to  the  plaintiff;   or  for  a  new  trial  on  the  ground      UjjIaxd. 
that  the  verdict  was  against  the  evidenca 

J.  B,  Karshke  and  H.  BvMar  now  shewed  cause. — ^As- 
suming that  the  presumption  is^  that  encroachments  made 
by  a  tenant  are  for  the  benefit  of  the  landlord,  there  was 
in  this  case  evidence  to  rebut  that  presumption.  The 
plaintiff  relies  on  Doe  d.  Chdllnar  v.  Daviea  (a);  but  as  ob- 
served by  Lord  Denmcm,  in  SmaU  v.  Naime  (b),  Espi- 
nasse's  Reports  are  of  little  authority.  In  Doe  d.  Lloyd  v. 
Jones  (c),  Aldereon,  'B,,  says,  "  The  presumption  of  law  (c2) 
being  that  the  tenant  inclosed  for  the  benefit  of  his  land- 
lord, it  is  for  the  defendant  to  rebut  that  presumption^"' 
[Alderson,  B. — ^The  more  correct  expression  would  be,  that 
the  tenant  incloses  for  the  purpose  of  adding  to  his  hold- 
ing.] In  this  case  the  indosure  has  been  held  adversely. 
The  landlord  was  aware  of  the  inclosure  and  made  no  ob- 
jection to  it,  and  the  tenant^  after  occupying  it  for  a  num- 
ber of  years  as  distinct  from  the  premises,  conveyed  it  as 
his  own  freehold  to  a  third  party,  who  built  two  cottages 
upon  it;  but  the  landlord  never  demanded  any  rent  for  the 
cottages,  and  when  he  advertised  them  for  sale  his  title 
was  disputed.  In  And/rewe  v.  Ea/Ues  (e),  the  tenant  had 
inclosed  and  built  on  waste  land  not  belonging  to  his  land- 
lord, and  separated  firom  his  holding  by  a  road;  and  there 
was  no  circumstance  to  rebut  the  presumption  that  the  en- 
croachment was  part  of  the  holding,  but  the  mere  interven- 
tion of  the  road.  [Alderson,  B. — In  that  case  my  Brother 
Coleridge  seems  to  have  considered  that  the  circumstance 
of  the  buildings  on  the  encroachment  being  occupied  for 

{a)  1  Esp.  461.  beloDging  to  the  Court  of  £z- 

(6)  13  Q.  B.  844.  chequer,  Alderton,  B.,  has  substi- 

(c)  16  M.  &  W.  580.  tuted  the  word  «  fact"  for  "  law," 

(cQ  In  the  copy  of  15  M.  &  W.  («)  2  K  &  B.  349. 
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the  purposes  of  a  trade  wholly  unconnected  with  the  oocu- 
j^JJJ^^i^     pation  of  the  demised  premises  would  be  a  fact  to  be 
^-  weighed  as  rebutting  the  presumption,  but,  in  my  opinion, 

it  would  not  be  entitled  to  much  weight.  It  seems  to  me;, 
that  the  acts  of  the  tenant  to  rebut  the  presumption 
should  be  such  acts  as  in  a  manner  set  the  landlord  at  de- 
fiance ;  for  instance,  if  the  tenant  gave  the  landlord  notice 
of  a  conveyance,  and  he  did  not  interfere:  but  if  the  land- 
lord has  no  knowledge  of  it,  what  is  there  to  undeceive 
h\m  in  supposing  that  the  tenant  occupies  the  waste  as 
part  of  the  holding?]  Bryan  d.  ChiXd  v.  WinvH>od  (a), 
where  it  was  held  that  a  lessee  for  lives  cannot  acquire  a 
fee  by  encroachment  upon  the  waste  adjoining  the  land, 
though  accompanied  by  thirty  years  iminterrupted  posses- 
sion, was  decided  before  the  Statute  of  Limitation,  3  &  4 
WilL  4,  c.  27.  In  Doe  d.  Croft  v.  Tidbury  (6),  the  rule  of 
law  is  thus  stated  by  Jervis,  C.  J.,  "  Where  a  tenant  who 
holds  under  the  lord  of  a  manor  encroaches  upon  the  waste, 
he  is  preeumed  to  have  appn>yed  against  the  commonerB 
for  the  benefit  of  the  lord:  in  other  cases,  when  the  power 
to  encroach  is  derived  from  the  occupation  of  the  premises 
held  from  a  landlord,  and  the  encroachment  is  occupied  as 
if  it  was  part  of  the  holding,  then,  at  the  end  of  the  tenan- 
cy, the  presumption  as  between  the  landlord  and  tenant  is, 
that  it  is  part  of  the  holding  and  it  belongs  to  the  landlord. 
We  do  not  mean  that  the  encroachment  must,  under  such 
circumstances,  be  taken  to  have  been  included  in  the  origi- 
nal letting,  for  that  would  conflict  with  the  rule,  that  the 
tenant  may  rebut  the  presumption  that  he  inclosed  for  his 
landlord,  by  clear  evidence  that  he  intended  the  encroach- 
ment for  himself  at  the  time  he  made  it/'  Here  the  en- 
croachment was  occupied  as  distinct  from  the  holding;  the 
tenant  assigned  to  another  person  the  demised  premises, 
but  continued  in  possession  of  the  encroachment     The  cir- 

{'7)  1  Taunt.  208.  (6)  14  V.  B.  304. 
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cumstances  shew  that  he  never  intended  it  as  an  adjunct        IS66. 

to  the  demised  premises,  but  as  a  totally  distinct  property.  KuroaiDLL 

— ^They  also  referred  to  Doe  d.  Lewis  v.  Rees  (a),  Doe  d.  jj^** 
Dunraven  v.  Willia/ms  (6),  and  Doe  d.  Lloyd  v.  JoTiea  (c). 

Kmgalake,  Seqt,  and  C,  Saunders  in  support  of  the 
rule. — ^Where  there  is  waste  land  between  a  highway  and 
inclosed  land,  if  a  lease  be  made  of  the  inclosed  land,  the 
presumption  is  that  the  waste  passes  with  it:  Doe  d.  Prvng 
V.  Pearsey  (d).      [Parke,  B. — ^There  the  language  of  the 
lease  excludes  the  waste.     The  principal  question  is,  whe- 
ther there  is  evidence  to  rebut  the  presumption  that  the 
waste  was  inclosed  for  the  landlord's  benefit]    The  pre- 
sumption of  law  is  in  favour  of  the  landlord.     Where  the 
landlord  is  lord  of  a  manor,  and  his  tenant  encroaches  on 
the  waste,  the  presumption  clearly  is,  that  he  has  done  so 
for  the  benefit  of  the  lord  who  had  a  right  to  approve. 
The  presumption  is  equally  strong  where  the  land  inclosed 
by  the  tenant  prim&  facie  belongs  to  the  owner  of  the  de- 
mised premises,  as  in  the  case  of  waste  adjoining  a  high- 
way.    [Parke,  B. — It  can  hardly  be  said  that  the  tenant 
incloses  for  the  benefit  of  his  landlord,  when  the  assent 
of  the  landlord  would  make  him  a  trespasser,  as  in  the  case 
of  an  inclosure  of  land  belonging  to  a  third  person.     The 
more  correct  definition  is  that  of  Lord  Campbell,  in  An^ 
drews  v.  Homes  (e),  viz.  that  where  the  encroachment  is 
taken  and  used  as  part  of  the  holding,  the  presumption  is, 
as  between  landlord  and  tenant,  that  it  belongs  to  the  land- 
lord, and  the  tenant  can  no  more  dispute  his  title  to  it  than 
to  any  part  of  the  premises.]     Where  the  inclosure  is  at  a 
distance  from  the  demised  premises,  it  is  a  question  of  fact 
whether  the  tenant  inclosed  and  used  it  as  part  of  the  hold- 
ing; but  where,  as  here,  the  land  inclosed  adjoins  the  de- 

(a)  6  0.  &  P.  610.  (cQ  7  B.  &  (J.  304. 

{b)  7  C.  &  P.  332.  {e)  2  E.  &  B.  349. 

(c)  15  M.  &  W.  584. 
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1855.  mised  premises  and  prims  facie  belongs  to  the  landlord,  it 
KiNosMiLL  ^  ^  presumption  of  law  that  the  tenant  inclosed  it  for  the 
benefit  of  his  landlord.  [Parke,  B. — It  is  more  properly 
called  a  presumption  of  £act»  since  it  may  be  rebutted  by 
evidenca]  Brycm  d.  Child  v.  Wvawood  (a),  Andrews  v. 
HaUea  (b),  and  Doe  d.  Lewis  v.  Reea  (c),  are  express  au- 
thorities in  the  plaintiff's  favour.  [Parke,  B. — ^The  doc- 
trine must  be  understood  with  this  qualification,  that  if  the 
tenant  has  disclaimed  his  landlord's  title  to  the  inclosure, 
from  that  time  it  will  cease  to  be  part  of  the  holding. 
Suppose  that  in  this  case  Bobbins  had  sent  to  his  landlord 
a  copy  of  the  conveyance  of  the  inclosure  to  Curtis,  that 
would  have  amounted  to  a  disclaimer  of  the  landlord's  title, 
and  he  must  have  brought  an  ejectment  within  twenty 
years  from  that  act] 

Parke,  B. — ^The  rule  must  be  absolute  for  a  new  trial 
It  is  laid  down  in  all  the  cases — ^whether  the  inclosed  land 
is  part  of  the  waste,  or  belongs  to  the  landlord  or  a  third 
person  —  that  the  presumption  is,  that  the  tenant  has 
inclosed  it  for  the  benefit  of  his  landlord,  unless  he  has 
done  some  act  disclaiming  the  landlord's  title.  I  am  dis- 
posed to  discard  the  definition,  that  the  encroachment  is 
made  '*  for  the  benefit  of  the  landlord,''  and  to  adopt  that 
of  Lord  CampbeUj  viz.  that  the  encroachment  must  be  con- 
sidered as  annexed  to  the  holding,  unless  it  clearly  appears 
that  the  tenant  made  it  for  his  own  benefit  It  is  not 
necessary  that  the  land  inclosed  should  be  adjacent  to  the 
demised  premises;  the  same  rule  prevails  when  the  en- 
croachment is  at  a  distance.  That  is  now  the  law;  and  I 
must  add,  that  even  though  at  the  time  of  making  the  en- 
croachment there  is  nothing  to  rebut  the  presumption  that 
the  tenant  intended  to  hold  it  as  a  portion  of  his  fana,  yet 
circumstances  may  afterwards  occur  by  which  it  may  be 
severed  from  the  farm:  for  instance,  if  the  tenant  conveys 

(a)  1  Taunt.  208.      {b)  2  £.  &  B.  349.        (c)  6  B.  &  P.  610. 
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it  to  another  person,  and  the  conveyance  is  communicated  1865. 
to  the  landlord,  then  it  can  no  longer  be  considered  as  part  kingsmill 
of  the  holding.  But  if  the  landlord  is  allowed  to  remain 
under  the  belief  that  the  encroachment  is  part  of  the  farm, 
the  tenant  is  estopped  from  denying  it,  and  must  render  it 
up  at  the  end  of  the  term  as  a  portion  of  the  holding.  In 
this  case  there  are  certainly  circumstances  to  be  considered 
by  the  jury,  as  to  the  intent  of  the  tenant  to  use  the  en- 
croachment unconnected  with  the  enjoyment  of  the  demuh 
ed  premises.  The  tenant  also  makes  a  conveyance  of  the 
encroachment,  but  as  the  landlord  was  not  informed  of  it,  it 
cannot  affect  him;  for  he  woidd  naturally  believe  that  the 
tenant  intended  to  hold  it  with  the  farm,  and  would  give 
it  up  at  the  end  of  the  term. — ^It  is  rather  a  nice  question, 
whether  the  waste  passed  as  parcel  of  the  demised  premises. 
It  may  be  that  the  landlord  meant  it  to  be  demised,  but  still 
the  question  arises,  whether  there  are  words  in  the  lease 
capable  of  canying  it  If  the  lease  had  been  in  general 
terms,  ''  all  that  piece  or  parcel  of  land  &a,  together  with 
all  rights  and  apptirtenances  thereto  belonging  and  apper- 
taining," there  would  have  been  no  question;  but  it  is  not 
so.  The  description  is,  "  All  that  cottage  or  tenement,  for- 
merly two  cottages,  with  the  garden  thereto  adjoining  and 
belonging,  situate  &c.  And  also  a  piece  or  parcel  of  land 
lying  near  to  the  said  cottage  or  tenement,  containing,  by 
estimation,  three  quarters  of  an  acre  (more  or  less)  lately 
used  as  garden  ground,  and  some  time  since  in  the  tenure 
or  occupation  of  Robert  Bull  as  tenant  thereof  Under 
that  description  nothing  passes  but  what  has  been  hereto- 
fore used  as  garden  ground.  Therefore  the  question,  whe- 
ther the  adjoining  strip  of  land  passed,  will  depend  on  whe- 
ther or  no  it  was  ever  used  as  parcel  of  the  garden.  If  it 
has  been  used  as  an  outlet  of  the  garden,  as  for  instance, 
to  put  manure  upon,  it  woidd  pasa  It  is  a  question  for 
the  jury,  whether  this  piece  of  land  was  parcel  of  the  gar- 
den in  the  same  sense  as  a  fence  is  parcel  of  a  garden.     I 
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1855.        cannot  see  why  the  landlord  should  have  reserved  it  to 

^JJJ^^J^j^     himself;  but  at  the  same  time,  there  are  no  words  in  the 

^.  V*  lease  which  can  be  understood  as  oonvevine:  it.     If  there 

Millard.      ,,,.,.     , 

had  been  m  this  lease  a  revocation  of  a  right  of  way  over 

the  waste,  it  would  have  precluded  all  question. 

Aldebson,  B. — I  am  of  the  same  opinion.  If  it  could 
be  shewn  in  any  way  that  the  strip  of  land  had  contained 
manure  for  the  purposes  of  the  garden,  it  would  pass  under 
the  description  in  the  lease.  But  if  it  did  not  pass,  the 
presumption  is,  that  the  tenant  meant  to  annex  it  to  his 
holding.  The  presumption  is  increased  by  the  circum- 
stance, that  the  strip  of  land  was  of  no  value  to  any  one 
but  the  holder  of  the  demised  premises. 

Platt,  B. — I  agree  as  to  both  points,  and  for  the  reasons 
assigned.  At  first  I  entertaiued  some  doubts  as  to  whether 
the  description  in  the  lease  was  not  sufficient  to  pass  the 
strip  of  land.  It  seemed  to  me  that  the  doctrine  laid  down 
by  Holroyd,  J.,  in  Doe  d.  Pring  v.  Pearaey  (a),  governed 
the  case.  But  I  concur  in  opinion  that  there  ought  to  be 
a  new  trial    . 

Rule  absolute  for  a  new  trial 

(a)  7  R  &  C.  304. 
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1865. 


Eluott  V.  Bishop. 


t/tt/y  5. 


ix  SPECIAL  case  had  been  stated  for  the  opinion  of  a  special  case 
this  Court,  under  the  46th  section  of  "The  Common  Law  J^tht^Jetr' 
Procedure  Act,  1852,"  the  question  bein&r,  whether  the  action  of  the 

/  °  "Common 

plaintifT  had  any  right  or  title  to  sell  to  the '  defendant  LawProce- 
certain  tenant's  fixtures  and  trade  fixtures.     The  case  was  i852,"iii  which 
argued  last  Michaelmas  Term,  when  the   Court  diflfered  ^^X*ther 
in  opinion,  but  the  majority  considered  that  the  plaintiff  the  plaintiff 
had  a  right  to  sell  the  trade  fixtures  but  not  the  tenant's  sell  to  the  de- 
fixtures;    and  judgment  was  given   for  the  plaintiff  for  tdn  tenant's 
the  value  of  the  trade  fixtures,  and  for  the  defendant  as  ^*F?  ^^ 

trade  fixtures. 

to  the  tenant's  fixtures  (a).    No  agreement  having  been  The  Court 
entered  into  as  to  costs,  the  Court,  on  a  subsequent  appli-  ment  for  the 
cation,  held  that  the  plaintiff  was  entitled  to  the  general  f^^^j^e'^of 
costs  of  the  cause,  subject  to  deduction  of  any  costs  which  *he  trade  fix- 

1.   •■  tures,  and  for 

the  defendant  might  have  mcurred  m  respect  of  that  part  the  defendant 
of  the  case  on  which  he  succeeded  (6).     The  Master  taxed  tenant's  fix- 
the  defendant's  costs  at  Hi.  5».  6cZ.,  which  he  deducted  firom  ^^^  ^® 
the  plaintiff's  costs,  amounting  to  45i.    12».  8d,  and  an  taxation,  al- 

.  _  ,  lowed  the 

allocatmr  was  given  for  342.  la,  2a.,  which  amount  was  in-  plaintiff  the 
dorsed  on  the  judgment  roll  as  the  plaintiff's  costs  in  the  oftheca^e* 
cause.     The  defendant  afterwards  brought  error  upon  the  ^^^*^  ^ 
judgment  on  the  special  case,  when  the  Court  of  Exchequer  costs  of  the 
Chamber  were  of  opinion  that  the  plaintiff  had  a  right  to  respect  of  that 
sell  not  only  the  trade  fixtures  but  also  the  tenant's  fix-  j^^d  s"^^"*" 
tures;  and  they  ordered  that  the  judgment  entered  for  the  ceedcd.    The 

^  J  -^      o  defendant 

took  proceed' 

ings  in  error,  and  the  Court  of  error  reversed  the  judgment  for  the  defendant,  and  affirmed  j 

the  judgment  for  the  plaintiff,  and  increased  it  by  the  value  of  the  tenant's  fixtures,  but  ' 

made  no  mention  of  costs: — Hddf  that  this  Court  had  no  power  to  direct  the  Master  to  re- 
view his  taxation,  by  allowing  the  plaintiff  his  costs  of  the  proceedings  below,  and  disal- 
lowing those  of  the  defendant;  but  that  the  costs  must  be  taxed  according  to  the  judgment 
of  the  Court  of  error. 

(a)  10  Exch.  406.  {h)  10  Exch.  522. 
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1855.  defendant  as  to  the  tenant's  fixtures  should  be  reversed, 
and  that  the  judgment  entered  for  the  plaintiff  should  be 
affirmed  and  increased  by  the  value  of  the  tenant's  fix- 
tures (a).  On  taxation,  the  plaintiff  claimed  the  45Z.  128.  Sd,, 
the  amount  at  which  his  costs  were  taxed  before  deducting 
the  111.  Ss.  6d.;  but  the  Master  considered  that  he  had  no 
power  to  allow  it  without  the  order  of  a  Judge.  An  appli- 
cation was  made  to  Piatt,  B.,  at  Chamben^  who  referred  the 
parties  to  the  Court;  whereupon 

BoviU,  in  last  Term,  obtained  a  rule,  calling  on  the  de- 
fendant to  shew  cause  why  the  Master  should  not  tax  and 
allow  the  plaintiff  his  costs,  and  disallow  the  defendant's 
costs. 

Maude  shewed  cause  (June  8). — ^This  Court  has  no  ju- 
risdiction to  entertain  the  question  of  costs,  which  can  only 
be  dealt  with  by  the  Court  of  error:  Frcmda  v.  Doe  d. 
Harvey  (6).  That  Court,  however,  has  made  no  order  re- 
specting costs;  and  if  this  application  were  successful,  its 
effect  would  be  to  alter  the  judgment  of  that  Court 
Where,  indeed,  a  Court  of  error  altogether  reverses  the 
judgment  of  the  Court  below,  the  costs  follow  the  event; 
but^  in  this  case,  the  Court  of  error  has  only  increased  the 
amount  for  which  judgment  was  given  for  the  plaintiff  in 
the  Court  below.  Reliance  will  be  placed  on  the  157th 
section  of  "  The  Common  Law  Procedure  Act^  1852,"  which 
enacts,  that  "  Courts  of  error  shall  in  all  cases  have  power 
to  give  such  judgment^  and  award  such  procesef,  as  the 
Court  from  which  error  is  brought  ought  to  have  done, 
without  regard  to  the  party  alleging  error/'  That^  how- 
ever, must  mean  "  such  judgment  on  the  matter  brought 
before  them  as  the  Court  below  ought  to  have  given." 
Here,  the  proceedings  in  error  were  solely  in  respect  of 
that  part  of  the  judgment  which  was  in  fetvour  of  the  plain- 

(a)  See  the  case,  ante,  p.  113.  (6)  5  M.  &  W.  272. 
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tiff    The  case  resembles  that  of  a  judgment  for  a  plain-         1850. 
tiff  on  one  ooimt  of  a  declaration,  and  for  the  defendant  on       Elliott 
another;    and,  formerly,  if  in  such  case  the  defendant       bishop. 
brought  a  writ  of  error  to  reverse  the  judgment  for  the 
plaintifi^  the  Court  of  error  could  not  inquire  into  the  vali- 
dity of  the  judgment  for  the  defendant,  no  error  being  as- 
signed thereon:  Ca/nypbell  v.  French  (a).    The  principle  is 
the  same,  notwithstanding  the  mode  of  proceeding  in  error 
is  altered.     [Ma/rtm,  B.,  referred  to  the  32nd  section  of  the 
Common  Law  Procedure  Act^  1854.] 

BoviU  in  support  of  the  rule. — ^This  Court  has  power  to 
direct  the  Master  to  tax  these  costs.  Before  ''  The  Com- 
mon liaw  Procedure  Act^  1852,"  a  writ  of  error  was  a  new 
suit,  and  the  costs  in  error  were  taxed  by  the  officer  of 
that  Court  Now,  a  proceeding  to  error  is  a  step  in  the 
cause,  sect  148;  and,  consequently,  the  costs  must  be 
taxed  by  the  officer  of  the  Court  in  which  the  suit  origi- 
nated. The  circumstance  that  no  error  was  alleged  in  re- 
spect of  that  part  of  the  special  case  on  which  the  defend- 
ant succeeded  is  immaterial,  for,  by  the  157th  section. 
Courts  of  error  may  give  such  judgment  as  the  Court  be- 
low ought  to  have  given,  ''without  regard  to  the  party 
alleging  error.''  [Ma/rtm,  B. — ^That  clause  was  introduced 
in  consequence  of  the  decision  in  PoUiM  v.  Forrest  (b), 
that  on  error  brought  either  by  the  plaintiff  or  defendant 
below,  the  Court  of  error,  if  the  judgment  were  erroneous, 
might  give  a  right  judgment  for  the  plaintiff  in  error,  but 
not  against  him.]  By  the  32nd  section  of  "  The  Common 
Law  Procedure  Act  1854,"  which  allows  error  to  be 
brought  upon  a  judgment  on  a  special  case, ''  the  Court  of 
error  shall  either  affirm  the  judgment  or  give  the  same 
judgment  as  ought  to  have  been  given  in  the  Court  in 
which  it  was  originally  decided."    The  41st  section,  which 

(a)  6  T.  R  200.  (b)  11  Q.  B.  949. 
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I85fi.  relates  to  appeals,  also  provides  that  "all  such  further 
Elliott  proceedings  may  be  taken  thereupon  as  if  the  judgment 
Bishop  ^^  ^^^^^  given  by  the  Court  in  which  the  record  origi- 
nated.'* Fisher  v.  Bridges  (a)  and  Marshall  v.  Ja^ckson  (b) 
have  no  bearing  on  this  case,  for  there  the  question  was  as 
to  the  right  of  the  defendant  to  costs  in  error  on  the  re- 
versal of  a  judgment  for  the  plaintiff  Eva/ns  v.  CoUins(c) 
and  Oilbart  v.  Gladstone  (d)  are  express  authorities,  that 
the  party  who  has  succeeded  in  the  Court  of  error  is  enti- 
tled to  his  costs  in  the  Court  below.  The  Pleading  Rule, 
HiL  T.,  1853,  r.  25  (e),  provides,  that  "the  costs  of  pro- 
ceeding in  error  shall  be  taxed  and  allowed  as  costs  in  the 
cause."  Formerly,  when  the  Master  of  this  Court  attended 
the  Court  of  error,  he  did  so  as  an  officer  of  that  Court;  but 
now,  when,  on  the  day  of  the  argument,  the  Master  brings 
the  judgment  roU  into  the  Court  of  error,  he  acts  as  an 
officer  of  this  Court:  sect  155.  Moreover,  the  plaintiff 
cannot  sign  final  judgment  until  the  costs  are  taxed:  1 
Chit  Arch.,  510,  8th  ed. 

Cur.  adv.  vult 

Parke,  B.,  now  said. — ^This  was  a  rule  to  review  the 
Master's  taxation  of  the  plaintiff's  costs.  A  special  case 
had  been  stated  for  the  opinion  of  this  Court,  in  which  the 
question  was,  as  to  the  right  of  the  plaintiff  to  dispose  of 
certain  trade  fixtures  and  tenant's  fixtures.  The  Court 
gave  judgment  for  the  plaintiff  as  to  the  trade  fixtures 
and  for  the  defendant  as  to  the  tenant's  fixtures.  The 
case  was  carried  up  to  a  Court  of  error  by  way  of  appeal, 
and  that  Court  not  only  affirmed  the  judgment  for  the 
plaintiff  as  to  the  trade  fixtures,  but  also  adjudged  him  en- 
titled to  the  tenant's  fixtures.     The  question  now  is,  whe- 


(a)  4  E.  &  R  666.  {d)  12  East,  668. 

(b)  4  E.  &  B.  669,  u.  (e)  4  E.  &  B.  Ixxxii. 
(<?)  2  D.  &  L.  989. 
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ther  the  costs  ought  to  be  taxed,  by  the  Master  of  this  1855. 
C!ourt,  for  the  plaintifif  on  that  part  of  the  claim  on  which 
he  fiedled  in  the  Court  below.  We  are  of  opinion  that  this 
C!ourt  has  no  power  over  the  subject-matter,  and  that  it 
I  ought  to  be  determined  by  the  Court  of  error.  By  the 
rule  of  the  common  law,  when  error  was  brought  by  the 
defendant  below,  the  Court  of  error,  in  ordinary  cases, 
could  only  reverse  the  judgment  avmplidter;  but,  on  a 
special  verdict,  they  might  give  such  judgment  as  the  Court  • 
oelow  ought  to  have  given-  The  32nd  section  of  "  The 
Common  Law  Procedure  Act,  1854,''  which  for  the  first 
time  makes  a  special  case  the  subject  of  appeal  to  a  Court 
of  error,  enacts,  that  ''error  may  be  brought  upon  a  judg- 
ment upon  a  special  case  in  the  same  manner  as  upon  a 
judgment  upon  a  special  verdict,  unless  the  parties  agree 
to  the  contrary  **  (and  they  have  not  done  so  in  this  case) ; 
"and  the  proceedings  for  bringing  a  special  case  before 
the  CourVef  error  shall,  as  nearly  as  may  be,  be  the  same 
SUB  in  the  case  of  a  special  verdict;  and  the  Court  of  error 
shall  either  affirm  the  judgment," — and  there  it  is  not, ''  or 
shall  reverse  the  judgment,"  but  it  is,  "  or  give  the  same 
judgment  as  ought  to  have  been  given  in  the  Court  in 
which  it  was  originally  decided."  In  this  case,  imless 
there  is  some  record  to  the  contrary,  it  must  be  presumed 
that  the  Court  of  error  has  given  the  same  judgment  as 
ought  to  have  been  given  by  this  Courts  and  the  rule  may, 
therefore,  be  absolute;  but,  of  course,  the  Master  will  tax 
the  costs  according  to  the  judgment  of  the  Court  of  error, 
for  we  have  no  power  over  them. 

Bule  absolute. 
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j^y  5.  Sir  James  Graham,  Bart,  v,  Ewart. 

The  plaintiiT.  ThIS   was  a  special  caae  stated  by  consent,  without 
father  was  lord  pleadings,  for  the  opinion  of  this  Court 

of  a  manor, 
within  which 

was  a  stinted  pasture,  and  as  such  lord  was  owner  of  the  soil  and  entitled  to  all  mines  and 
minenls  and  to  other  rights,  royalties,  liberties^  and  privileges  upon  and  over  it,  and  to  the 
exclusive  right  of  hunting,  shooting,  fishing,  and  fowling;  but  there  vras  no  right  of  free 
warren.  The  pUdntifTs  fitther  and  other  persons  were  owners  of  tenements  within  the 
manor,  and  of  shield  rooms  upon  the  pasture  in  respect  whereof  they  were  entitled  to 
cattlegates  and  to  ri^tsof  common  of  turbary.  In  1811  an  Act  of  Parliameot  was  passed 
for  inclosing  the  pasture.  This  Act  recited  that  the  plaintiff's  father  was  lord  of  the 
manor;  that  there  was  within  the  manor  the  said  stinted  pasture;  that  he  as  lord  was 
owner  of  the  soil  and  entitled  to  all  mines  and  minerals  and  to  n^iktt  fiqku^  royalties^  liber- 
ties, and  other  privileges  in  and  over  it ;  and  that  he  and  other  penons  were  ownen  of 
tenements  within  the  msnor  snd  of  shield  rooms  upon  the  pasture^  in  reroeot  whereof  they 
were  entitled  to  cattiegates  on  it  and  to  rights  of  common  of  turbary  and  other  rights  therein. 
The  Act  then  recited  that  it  would  be  of  benefit  to  the  persons  interested  if  the  pasture 
was  divided  and  allotted  severally  smongst  the  persons  entitled  to  cattlegates  thereon, 
and  proceeded  to  appoint  commiBsioners  for  that  purpose.  The  Act  directed  the  commis- 
sioners to  allot  to  the  plaintiff's  father  as  lord  of  the  manor,  hii  hein  and  assigns,  one 
twelfth  part  of  the  pasture  "tn  Zieu  o/,  and  \%  fvU  reeompmce  and  satuf action  for  all 
hit  right  and  interest,  at  lord  of  the  said  manors  of,  in,  and  to  the  eoil  of  the  reeidm  of  tKe 
said  etinted  pasture."  The  Act  then  directed  that  the  residue  of  the  pasture  should  be 
sllotted  to  the  pUintifTs  father  and  other  persons  entitled  to  cattlegates,  rights  of  common, 
and  other  rights  upon  it,  and  the  allotments  were  declared  to  be  freehold.  The  Act  re- 
served to  the  plaintifiTs  fiither,  and  the  lords  of  the  manor  for  the  time  being,  all  mines 
under  tiie  pasture,  snd  fiill  powers  were  oonferred  on  them  for  woiUng  the  nunes.  The 
Act  also  provided  that  nothing  therein  contained  should  prejudioe,  lessen,  or  affoct  the  right, 
title,  or  interest  of  the  plaintiffs  &ther,  his  heirs,  Ac.,  loids  of  the  manor  for  the  time  b«uig, 
in  or  to  any  aeignories,  royalties,  rights,  or  servioes  incident  or  belonging  to  such  manor; 
but  they  should  and  might  at  all  times  thereafter  hold  and  enjoy  the  same  respectively,  and 
all  rents,  services,  fines,  courts,  kc,  **  and  also  right  ofhwUimg,  Aootimg^ftkimg,  and  fowl- 
ing in,  through,  and  over  the  said  stinted  pasture  and  every  part  and  allotment  thereof;  and 
aU  other  seignories,  rojralties,  and  privileges  to  the  lords  of  the  said  manor  for  the  time 
being  incident  and  belonging  (other  than  and  except  those  which  were  expressly  declared  to 
be  haired,  destroyed,  and  extinguished  by  that  Act)  in  as  full,  ample,  and  hen^/ieial  a 
manner  as  they  respectively  could  or  might  have  held  and  enjoyed  the  mmm  in  ease  ^is  Act 
had  not  been  passed.**  In  1814  an  allotment  in  the  pasture  was  made  to  the  plaintiff's 
&ther  in  respect  of  an  estate  called  Woodside,  snd  an  allotment  called  the  dint  allotment 
was  made  to  J.  E.  in  respect  of  a  customary  tenement.  In  1828,  the  plaintiff's  father 
agreed  with  tiie  defendant's  grandfather  to  exchange  the  Woodside  allotment  for  an  allot- 
ment belonging  to  the  latter.  This  exchange  was  effected  bv  two  deeds,  dated  the  1st  of 
February,  1828.  One  of  these  deeds  was  made  between  the  plaintifTs  father  and  the 
plaintiff  of  the  one  part,  and  J.  £.  of  the  other  part;  and  by  it  the  former  conveyed  to  the 
Utter  the  Woodside  allotment  with  a  reservation  to  them  and  the  lords  of  the  manor  of  the 
mines  and  minerals,  and  also  the  liberty  and  privilege  of  hunting,  hawking,  coursing^ 
shooting,  fishing,  and  fowling  over  the  aaad  tenement,  fto.  By  the  other  deed,  which  was 
between  the  same  parties,  J.  E.  conveyed  to  the  plaintiff's  father  the  land  by  him  agreed  to 
be  given  in  exchange  for  the  Woodside  sllotment,  snd  he  granted  to  the  plaintiff's  Cither 
and  the  lords  of  the  manor  the  same  right  of  sporting,  and  ne  covenanted  to  allow  them 
to  proceed  against  trespassers  in  his  name.  In  1829  the  Woodside  sllotment  came  by  descent 
to  the  defiendanf  s  fiitber,  and  in  1846  he  purchased  the  Clint  allotment  Since  1881  the 
owner  of  these  sllotments  sported  over  them,  claiming  to  do  so  as  of  right,  and  the  plaintiir 
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The  plaintiff  is  the  lord  of  the  manor  of  Nicholforest^  in        1865. 
the  parish  of  Bewcastle,  in  the  county  of  Cumberland.    The 
defendant  is  the  son  of  Andrew  Ewart,  the  owner  of  certain 
premises  in  the  same  manor,  called  Clint  allotment  and 
Woodside  allotment. 

Sir  James  Graham,  Bart,  deceased,  the  father  of  the 
plaintiff,  before  and  at  the  time  of  the  passing  of  the  Bailey 
Hope  Inclosure  Act,  which  passed  in  the  51  Geo.  3,  and  is 
intituled,  "  An  Act  for  iDclosing  Bailey  Hope  pasture  in  the 
parish  of  Bewcastle,  in  the  county  of  Cumberland/'  was  the 
lord  of  the  said  manor,  and  on  his  death,  in  1824,  was  suc- 
ceeded by  the  plaintiff,  his  son  and  heir. 

The  tenements  held  of  the  manor  by  the  tenants  thereof 
are  customary  estates,  alienable  by  deed,  surrender,  and  ad- 
mittance, and  descendible  from  ancestor  to  heir  as  of  the 
hereditary  right  of  the  tenants,  called  tenant  right;  held  of 
the  lord  of  the  manor  for  the  time  being,  as  of  that  his 
manor,  by  divers  rents  and  certain  fines,  henots,  and  ser- 
vices, according  to  the  custom  thereof,  the  soil  and  freehold 
of  the  manor  being  in  the  lord  of  the  same  manor. 

At  the  time  of  the  passing  of  that  statute,  there  was 
within  and  parcel  of  the  manor  a  tract  of  uninclosed  land, 
being  a  stinted  pasture,  containing  4000  acres  or  there- 
abouts, called  Bailey  Hope ;  and  Sir  James  Graham,  as  such 
lord,  was  then  owner  of  the  soil  of  Bailey  Hope,  and  entitled 
to  all  mines  and  minerals  within  and  under  the  same,  and 
to  other  rights,  royalties,  liberties,  and  privileges  in  and 
over  the  same,  and,  amongst  others,  to  the  exclusive  right 
of  hunting,  shooting,  fishing,  and  fowling  in,  through,  and 


during  the  eame  time  exercised  the  right  of  ahooting  conourrently.  In  1852  the  defendant*! 
fioher  ohdmed  the  exdusiye  rights  of  sporting  over  the  Woodride  and  Clint  allotments,  and 
the  defendant  did  so  with  his  authority. — Held :  first,  that  the  plaintiff  had  the  exclusive 
right  of  hunting,  shooting,  fishing,  and  fowling  over  the  Woodside  allotment  Secondly, 
that  he  had  no  right  of  sporting  over  the  Clint  allotment,  either  exclusive  of  or  ooncurrent 
with  the  owner  of  it.  Thirdly,  that  the  concurrent  enjoyment  of  the  right,  for  more  than 
twenty  years,  b^  the  owners  of  the  allotments,  claiming  to  do  so  as  of  right,  did  not  deprive 
the  plidntiff  of  his  excluave  right 
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over  Bailey  Hope,  and  every  part  thereof     There  was  no 
right  of  free  warren  in  or  over  any  part  of  the  said  manor. 

The  said  Sir  James  Qraham  and  certain  other  persons 
were  then  respectively  owners  of  tenements  within  the  said 
manor,  and  also  of  shieldrooms  upon  Bailey  Hope,  in  re- 
spect whereof  they,  or  their  lessees  or  tenants,  were  entitled 
to  divers  cattlegates  on  Bailey  Hope,  and  to  rights  of  com- 
mon of  turbary.  A  copy  of  that  statute  is  to  form  part  of 
the  case. 

On  the  3rd  of  June,  J  81 4,  an  award  was  duly  made  un- 
der the  said  Act  for  dividing  and  allotting  Bailey  Hope, 
and  was  afterwards  duly  deposited.  By  this  award  an  allot- 
ment  was  made  to  Sir  James  Qraham,  in  respect  of  an  an- 
cient estate  belonging  to  him  called  Woodside,  which  allot- 
ment adjoins  the  ancient  estate,  and  contains  158a.  2r.  14>p. 
And  an  allotment  was  made  to  one  John  Ewart»  of  Know, 
in  respect  of  an  ancient  customary  tenement  belonging  to 
him,  called  Holm  Foot,  which  allotment  contains  34  A.  3r.  Op., 
and  has  since  been  called  the  Clint  allotment  This  last 
allotment  was  purchased  by  the  defendant's  father  in  1846. 

On  the  1st  of  February,  1823,  John  Ewart,  of  Walby. 
grandfather  of  the  defendant,  purchased  the  Woodside  an- 
cient estate;  together  with  its  allotment,  from  Sir  James 
Qraham;  and  on  that  occasion  certain  indentures  of  the 
last-mentioned  date  were  executed,  to  which  Sir  James 
Qraham,  deceased,  the  plaintiff,  and  the  last-mentioned 
John  Ewart,  were  parties.  These  deeds  are  to  form  part  of 
the  case  (a). 


(a)  The  material  parts  of  these 
deeds  are  as  follows : — 

This  indenture,  made  the  1st 
of  February,  1823,  between  Sir 
James  Qraham,  Bart,  and  James 
Robert  George  Graham,  (the 
plaintiff)  of  the  one  part^  and 
John  Ewart  (the  defendant's 
grandfather)  of  the  other  part: 


Whereas  Sir  James  Graham  and 
James  R  G.  Graham,  being  pos- 
sessed of,  and  having  the  absolute 
power  of  appointment  over,  the 
messuage  and  tenement  and 
other  hereditaments  first  herein- 
after mentioned;  and  the  said 
John  Ewart  being  possessed  of 
the  plot,  parcel,  or  allotment  of 
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On  the  i6th  of  November,  1852,  Andrew  Ewart  sent  the 
following  letter  to  J.  Armstrong,  a  gamekeeper  of  the  plain- 
tiff:— 


1855. 


ground  and  other  hereditaments 
eeeondly  hereinafter  mentioaed, 
they  have  agreed  to  exchange 
their  several  hereditaments,  with 
the  exception  and  reservation 
hereinafter  mentioned,  the  said 
John  Ewart  having  also  agreed 
to  enter  into  certain  covenants 
contained  in  the  indenture  of 
lease  hereinafter  referred  to,  as 
bearing  even  date  with  these 
presents:  Witnesseth,  that,  in 
consideration  of  and  in  exchange 
for  the  lands  secondly  herein- 
after mentioned,  &c^  Sir  J.  Gra- 
ham and  J.  R  G.  Graham  have 
granted,  bargained,  sold,  assign- 
ed, released,  and  set  over,  &c.,  ' 
unto  the  said  J.  Ewart,  all  that 
messuage,  tenement,  and  farm 
called  Woodside,  situate  in  the 
manor  of  Nicholforest,  &c.,  and 
also  the  several  doses,  inclosures, 
or  parcels  of  ground  and  allot- 
ments of  common  oocupied  there- 
with, &a,  "except  and  always 
reserved  unto  the  said  Sir  J. 
Graham  and  J.  R  G.  Graham, 
and  the  lord  or  lords  of  the 
manor  of  Nicholforest,  in  the 
county  of  Cumberland  aforesaid, 
all  and  all  manner  of  mines  and 
quarries  of  coal,  clay,  freestone, 
limestone,  and  ironstone,"  &c., 
**  and  also  except  and  always  re- 
served unto  the  said  Sir  J.  Gra- 
ham and  J.  R  G.  Graham,  their 
heirs  and  assigns,  and  the  lord 
or  lords  of  the  said  manor  of 
Nicholforest  for  the  time  being, 
the  liberty  and  privilege  of  huntr 


ing,  hawking,  coursing,  shooting, 
fishing,  and  fowling,  with  their 
companions,  gamekeepers,  and 
servants,  in  and  over  the  said 
messuage,  tenement,  and  other 
hereditaments  hereinbefore  men- 
tioned and  hereby  surrendered, 
&&,  unto  and  to  the  use  of  the 
said  J.  Ewart,  his  heirs  and  as- 
signs ;  and  also  all  free  warrens, 
wai&,  estrays,  deodands,  es- 
cheats, forfeitures  for  felonies,  or 
any  other  capital  crimes,  and  the 
goods  and  chattels  of  felons, 
felons  of  themselves,  fugitives, 
and  outlawed  persons,  and  all 
royalties  whatsoever,  to  the  lords 
of  the  manor  of  Nicholforest 
now  or  at  any  time  belonging." 
Habendum,  unto  and  to  the  use 
of  the  said  J.  Ewart,  his  heirs 
and  assigns  for  ever,  in  lieu  of 
and  in  exchange  of  the  plot,  par- 
cel, or  allotment  of  ground  and 
other  hereditaments  hereinafter 
particularly  mentioned.  [The 
deed  then  described  the  allot- 
ment to  J.  Ewart  of  part  of  the 
Bailey  Hope  pasture,  which  he 
agreed  to  give  in  exchange.] 

The  other  indenture,  which  was 
also  dated  the  1st  of  February, 
1823,  was  between  J.  Ewart  of 
the  one  part,  and  Sir  J.  Graham 
and  J.  R.  G.  Graham  of  the 
other  part;  and  after  reciting 
that  J.  Ewart  was  seised  in  fee 
of  the  allotment  in  Bailey  Hope 
pasture,  and  that  Sir  J.  Graham 
and  J.  R  G.  Graham  were  pos- 
sessed of  the  Woodside  farm  and 
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"  MiRE.  November  16, 1 852. 
"  Sir, — Andrew  Ewart  being  l^;ally  advised,  that,  as  the 
proprietor  of  the  estate  of  Hohnhead,  Woodside,  and  Clint, 


allotment,  and  that  they  had 
agreed  to  exchaofre  them,  it  was 
witnessed  that  J.  Ewart  grant- 
ed, bargained,  sold,  &c.  to  Sir  J. 
Graham  and  J.  R.  G.  Graham, 
the  allotment  of  the  Bailey  Hope 
pasture :  Habendum,  to  the  use 
of  Sir  J.  Gmham  for  life,  and 
after  his  decease  to  the  use  of  J. 
R  G.  Graham,  his  heirs  and  as- 
signs for  ever,  in  exchange  for 
the  Woodside  farm  and  allot- 
ment; except  and  reserving  to 
Sir  J.  Graham  and  J.  R  G.  Gra- 
ham, the  lords  of  the  manor  of 
Nicholforest,  the  mines  and  quar- 
ries &c.,  and  the  liberty  of  hunt- 
ing, &c.  over  that  farm  and  allot- 
ment. The  indenture  also  con- 
tained the  following  covenants 
on  the  part  of  J.  Ewart :— "  That 
it  shall  and  may  be  lawful  to 
and  for  the  said  Sir  J.  Graham 
and  J.  R  G.  Graham,  their  heirs 
and  assigns,  companions  and 
gamekeepers,  and  the  lord  or 
lords  of  the  mauor  of  Nicholforest 
for  the  time  being,  and  such 
other  person  or  persons  as  the 
said  Sir  J .  Graham  and  J.  R  G. 
Graham,  their  heirs  and  assigns, 
shall  from  time  to  time  permit  or 
suffer,  to  enter  into  and  upon  the 
messuage,  tenement,  and  other 
hereditaments  by  the  said  inden- 
ture &c.  intended  to  be  conveyed 
to  the  said  J.  Ewart,  his  heirs 
and  assigns;  and  also  into  and 
upon  all  that  his  the  said  J. 
Ewart's  messuage,  tenement,  and 
lands,  called  Holmhead,  sitmite, 
lying,  and  being  in  the  manor  of 


Nicholforest,  in  the  county  of 
Cumberland  aforesaid,  and  the 
allotment  of  common  adjoining 
or  allotted  thereto,  and  to  exer- 
cise the  right  or  liberty  and  pri- 
vilege of  sporting  and  killing 
game  thereon,  without  the  lawful 
interruption  of  the  said  J.  Ewart, 
his  heirs  and  assigns,  and  at 
their,  some  or  one  of  their,  own 
costs  and  charges  in  the  law  to 
commence,  prosecute,  and  man- 
age any  actions  and  suits  at  law 
or  in  equity,  or  any  prosecution 
before  a  magistrate  or  magis- 
trates in  their  or  any  of  their 
names,  or 'in  the  name  or  names 
of  the  said  J.  Ewart,  his  heirs 
or  assigns,  or  of  his  or  their 
tenant  or  leuants,  farmer  or 
farmers,  for  the  time  being  of  the 
said  sevei'al  premises,  or  any 
part  thereof,  or  otherwise,  as  the 
said  Sir  J.  Graham  and  J.  R  G. 
Graham,  their  heirs  or  assigns, 
or  the  lord  or  lords  of  the  said 
manor  of  Nicholforest  for  the 
time  being  shall  think  proper, 
against  any  person  or  persons 
sporting  and  killing  game  in  the 
same  messuages,  tenements,  and 
lands,  or  any  part  thereof;  and 
also  in  such  name  or  names,  or 
otherwise  as  aforesaid,  to  defend 
any  such  action,  suit,  or  prodecu- 
tiou :  and  also,  that  he  the  said 
J.  Ewart,  his  heirs  or  assigns,  or 
his  or  their  tenant  or  tenants, 
farmer  or  farmers  as  aforesaid, 
shall  not  nor  will  release  any 
such  action  or  suit,  or  withilraw 
any  such  prosecution,  without 
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he,  according  to  the  new  Act  entitling  every  proprietor  to 
the  exclusive  right  of  disposing  of  his  own  game  in  the 
manner  which  seems  most  pleasing  to  himself,  making  null 
and  entirely  inoperative  the  Old  Inclosure  Act,  under  which 
the  common  and  Bailey  Hope  was  originally  divided,  is  au- 
thorised to  discharge  from  the  above  said  grounds  any  of 
Sir  James  Graham's  gamekeepers,  whomsoever  the  Right 
Honourable  Baronet  may  think  fit  to  appoint  for  that  pur- 
posa  I  therefore  inform  you,  that  if  you  are  found  tres- 
passing and  in  pursuit  of  game,  or  training  dogs  on  the  said 
commons  appertaining  to  Holmhead,  Woodside^  and  Clint, 
you  will,  after  this  notice,  be  prosecuted  with  the  utmost 
rigour  of  the  law.  Andrew  Ewart." 

Since  the  year  1831,  the  owners  of  several  of  the  allot- 
ments made  as  aforesaid  have  shot  and  sported  over  those 
allotments,  claiming  to  do  so  as  of  right  The  defendant 
has  shot  aud  otherwise  sported  over  the  said  Woodside  and 
Clint  allotments,  with  the  authority  of  the  owners  thereof 
The  lord  has^xercised  the  right  of  shooting  since  1831,  but 
concurrently  with  the  owners  of  the  said  allotments. 
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the  cousent  of  the  said  Sir  J. 
Graham  and  J.  B.  G.  Graham, 
their  heirs  or  assigns,  to  be  sig- 
nified by  some  writing  under 
their,  or  some  one  of  their,  hands 
or  hand :  also  shall  and  will  sign 
and  give  notice  or  notices  to  oach 
person  and  persons  as  the  said  Sir 
J.  Graham  and  J.  R  G.  Graham, 
their  heirs  or  assigns,  the  lord  or 
lords  of  the  said  manor  of  Nichol- 
forest  for  the  timebeing  shall  de- 
sire, to  discharge  them  from  tres^ 
pajBsing,  shooting,  or  sporting 
upon  the  same  premises:  and 
also  shall  and  will  give  notice  of 
every  entry  or  trespass  to  the 
said  Sir  J.  Graham  and  J.  R  G. 


Graham,  their  heirs  or  assigns' 
or  the  lord  or  lords  of  the  said 
manor  of  N  icholforest  for  the  time 
being:  Provided  always,  and  it 
is  hereby  agreed  and  declared 
between  and  by  the  said  parties 
to  these  presents,  that  nothing 
herein  contained  shall  be  con- 
strued to  be  a  waiver  or  release 
by  the  said  Sir  J.  Graham  and 
J.  B.  G.  Graham,  or  either  of 
them,  of  any  right  of  free  war- 
ren to  which  they  may  now  be 
entitled  over  the  several  pre- 
mises, under  and  by  virtue  of 
any  grant  or  grants,  or  otherwise 
howsoever." 
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The  Court  is  to  draw  any  inferences  that  a  jury  would  be 
authorised  to  do.  The  writ  in  the  action  was  sued  out  on 
the  24th  of  January,  1 853. 

The  questions  for  the  opinion  of  the  Court  are:  Has  the 
plaintiff  the  exclusive  right  of  hunting,  shooting,  fiidiing, 
and  fowling,  or  either  of  those  rights,  over  the  said  allot- 
ments, or  either  of  them,  and,  if  either,  on  which  ?  Has 
the  plaintiff  a  concurrent  right  as  above  ?  Has  the  defend- 
ant disturbed  the  plaintiff  in  the  enjoyment  of  his  said 
rights,  or  either,  and  which  of  them  ?  If  the  opinion  of  the 
Court  shall  be  in  favour  of  the  plaintiff  in  respect  of  either 
of  the  said  rights,  and  that  the  defendant  has  disturbed  him 
in  the  enjoyment  thereof,  then  judgment  is  to  be  entered 
for  the  plaintiff  for  408.  damages  and  costs  ;  otherwise,  for 
the  defendant 


Cowling  argued  for  the  plaintiff  (May  5  and  June  1 1). — 
The  plaintiff  has  the  exclusive  right  of  shooting,  fishing, 
and  fowling  over  both  the  allotments.  As  regards  the  CHnt 
allotment,  the  case  depends  on  the  construciion  of  the  51 
Geo.  3  (a),  for  inclosing  Bidley  Hope  pasture.    That  Act  be- 


(a)  In  addition  to  the  clause 
set  out  at  p.  335,  the  material 
parts  of  this  statute  (which  is 
not  printed)  are  the  following : — 

"  Whereas  Sir  James  Graham, 
Barty  is  lord  of  the  manor  of 
Nicholforest,  in  the  parish  o£ 
Bewcastle,  in  the  county  of  Cum- 
berland, and  there  is  within 
and  parcel  of  the  said  manor 
a  stinted  pasture  called  Bailey 
Hope,  containing,  by  estimation, 
4000  acres  or  thereabouts ;  and 
the  said  Sir  James  Graham,  as 
such  lord  of  the  said  manor,  is 
owner  of  the  soil  of  the  said 
stinted  pasture,  and  is  entitled  to 
all  mines  and  minerals  within 


and  under  the  same,  and  to  other 
rights,  royalties,  liberties,  and 
privileges  in  and  over  the  same : 
And  whereas  the  said  Sir  James 
GnJiam,  and  certain  other  per- 
sons, are  respectively  owners 
and  proprietors  of  messuages^ 
lands,  or  tenements  within  the 
said  manor  of  Nicholforest,  and 
also  of  shieldrooms  upon  the 
said  stinted  pasture,  in  respect 
whereof  they  or  their  lessees  or 
tenants  are,  or  claim  to  be,  enti- 
tled to  divers  eattlegates  on  the 
said  stinted  pasture^  and  to 
rights  of  common  of  turbary 
and  other  rights  thereon.  And 
whereas  the  said  stinted  pas- 
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tore  is  in  its  present  state  in- 
capable of  any  considerable  im- 
proTement^  and  it  would  be  of 
great  benefit  to  the  persons  in- 
terested therein,  if  the  same  was 
divided  and  allotted  in  severalty 
amongst  the  persons  entitled  to 
oattlegates  thereon,  aooording  to 
their  respective  rights,  but  which 
cannot  be  effected  without  the 
authority  of  parliament,"  &c. :  Be 
it  enacted,  &e.  [The  Act  then 
provides  for  the  appointment  of 
commissioners,  who  (after  setting 
out  highways)  are,  in  the  first 
place,  to  allot  such  part  of  the 
said  stinted  pasture  as  shall  be 
sufficient  to  defray  all  necessary 
expenses ;  they  are  then  to  allot 
parts  of  the  pasture  for  public 
free-stone  quarries.] 

''And  be  it  further  enacted, 
that  the  said  oommissionors  shall, 
and  they  are  hereby  required,  in 
the  next  place,  to  allot,  set  out, 
and  award  unto  and  for  the  said 
Sir  James  Qraham,  as  lord  of  the 
said  manor  of  Nicholforest,  his 
heirs  and  assigns,  such  part  of 
the  said  stinted  pasture  as  shall 
(quantity  and  quality  considered) 
he  equal  to  one  full  twelfth  part 
or  share  thereof  (after  setting  out 
the  public  roads  and  highways  in 
manner  directed  by  the  said  re- 
cited Act  (41  Geo.  3,  c.  109),  and 
after  making  the  allotment  or  al- 
lotments for  sale  hereinbefore 
directed  to  be  made  for  payment 
of  the  expenses  incurred  and  to 
be  incurred  in  the  execution  of 
this  Act,  and  also  for  public  stone 
quarries  as  aforesaid),  in  lieu  and 


full  recompense  and  satisfaction 
for  all  his  and  their  right  and  in- 
terest as  lords  of  the  said  manor, 
o^  in,  and  to  the  soil  of  the  resi- 
due of  the  said  stinted  pasture. 

''And  be  it  further  enacted, 
that  after  such  several  allot- 
ments as  hereinbefore  and  in  the 
said  recited  Act  are  mentioned 
shall  have  been  made,  the  said 
commissioners  shall  appoint,  set 
out,  divide,  and  allot  all  the  re- 
sidue of  the  said  stinted  pasture 
unto,  between,  and  amongst  the 
said  Sir  James  Graham  and  the 
several  other  persons  entitled  to 
cattlegates,  right  of  common  or 
other  right  upon  the  said  stinted 
pasture,  for  or  on  account  of  their 
messuages,  lands,  tenements,  or 
shieldrooms,  according  and  in 
proportion  to  their  respective 
rights  and  interests  therein  (vide- 
licet) according  to  the  number  of 
stints  attached  to  such  several 
tenements  and  shieldrooma 

*'And  be  it  further  enacted, 
that  from  and  after  the  award 
directed  to  be  made  in  pursu- 
ance of  this  and  the  said  recited 
Act  shall  have  been  executed  by 
the  said  commissioners,  and  de- 
posited, all  and  every  the  allot- 
ments hereinbefore  directed  to 
be  made  shall  be  and  are  hereby 
declared  to  be  freehold  to  all  in- 
tents and  purposes  whatsoever : 
Provided  always,  and  be  it 
further  enacted,  that,  notwith- 
standing the  division  and  inclo- 
sure  hereby  authorised  to  be 
made,  the  said  Sir  James  Gra- 
ham, his  heirs  and  assigns,  lords 
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Hope,  and  entitled  to  the  mines  and  minerals,  &c.,  and  to 
other  rights,  royalties,  liberties,  and  privileges  in  and  over 
it.  The  rights  are  undefined,  but  other  rights  than  those 
belonging  to  him  as  mere  owner  of  the  soil  must  have  been 
intended,  particularly  as  the  word  "privileges'^  is  used;  for  a 
person  cannot  in  strictness  exercise  a  privilege  over  his 
own  soil,  except  in  the  case  of  firee  warren.  Therefore,  the 
statute  must  mean  rights  or  quasi  rights  consequent  on 
his  being  lord,  which  may  include  the  exclusive  right  of 
sporting.  The  Act  then  proceeds  to  recite  the  tenant 
rights,  which  relate  to  the  enjoyment  of  the  surface  for 
other  purpose  than  that  of  sporting.     The  Act  then  points 


of  the  said  manor  of  Nicholforeat, 
for  the  time  being,  shall  for  ever 
hereafter  be  deemed  and  taken 
to  be  the  owner  or  owners  of  all 
the  mines  of  coa],  lead,  copper, 
tin,  iron,  and  all  other  metals, 
mines,  minerals,  and  ores  of  what 
nature  or  kind  soever,  within  or 
under  the  several  and  respective 
parts  of  the  said  stinted  pasture 
intended  to  be  divided  and  in- 
closed as  aforesaid  (as  well  those 
not  opened  as  those,  if  any,  al- 
ready opened),  and  shall  have 
full  power  and  authority  to  use 
and  exercise  all  convenient  ways, 
wayleaves,  and  liberties  of  lay- 
ing, making,  and  repairing  wag- 
gonways  and  other  ways  in,  over, 
and  along  the  said  stinted  pas- 
ture, and  the  several  allotments 
thereof,  and  of  searching  for, 
winning,  and  working  the  said 
mines,  miuerals,  and  quarries, 
and  loading  and  carrying  away 
the  coal,  lead,  copper,  tin,  iron, 
and  all  other  metals,  mines, 
miuerals,  and  ores  to  be  gotten 
thereon  and  thereout  respective- 


ly, and  of  making  pits,  shafts, 
pitrooms^  heaprooms,  drifts, 
levels,  and  watercourses,  and 
erecting  and  using  fire  engines 
and  other  engines,  and  all  other 
matters  and  things  now  in  use  or 
hereafter  to  be  invented  for  the 
purposes  aforesaid,  or  any  of 
them,  in,  upon,  through,  or  over 
the  said  stinted  pasture,  and  the 
respective  allotments  thereof  and 
all  other  powers,  privileges,  and 
authorities,  and  to  do  or  execute 
any  necessary  acts  or  things  for 
all  or  any  of  the  purposes  afore- 
said, in  and  over  the  same,  in 
such  and  the  like  manner  aa  if 
this  Act  had  not  been  made,  he 
the  said  Sir  James  Graham,  his 
heirs  and  assigns,  lords  of  the 
said  manor  of  Nicholforest  for 
the  time  being,  making  reason- 
able satis&ction  for  the  damage 
to  be  done  to  the  owner  or  own- 
ers of  the  said  allotments  in 
making  or  using  the  said  works 
or  any  of  them,  or  by  exercisiDg 
any  of  the  powers  or  authorities 
aforesaid." 
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out  the  mischief  to  be  remedied,  viz.  the  little  benefit  de-  1865. 
rived  irom  the  surface  in  its  then  state,  as  compared  with 
that  which  might  be  derived  from  it  if  it  were  held  in  se- 
veralty. That  has  no  reference  whatever  to  the  mines  or 
the  right  of  sporting,  and  it  must  be  presumed  that  the 
remedy  is  co-extensive  only.  The  Act  then  proceeds  to  ap- 
point commissioners,  who,  after  setting  out  highways,  &c., 
are  required  to  allot  to  the  father  of  the  plaintiff,  as  lord  of 
the  manor,  one  twelfth  part  of  the  stinted  pajsture,  in  satis- 
faction of  his  right  as  lord  of  the  soil,  and  to  allot  the  re- 
sidue amongst  the  &ther  of  the  plaintiff  and  the  other 
persons  entitled  to  cattlegates,  &a,  and  other  rights  upon 
it;  and  the  allotments  are  declared  to  be  freehold.  Then 
follows  a  reservation  to  the  lords  of  the  manor  for  the  time 
being  of  all  mines  and  minerals,  and  full  powers  are  given 
for  working  the  minea  The  Act  concludes  by  providing, 
**  That  nothing  herein  contained  shall  prejudice,  lessen,  or 
defeat  the  right,  title,  or  interest  of  the  said  Sir  J.  Graham, 
his  heirs  or  assigns,  lords  of  the  said  manor  of  Nicholforest 
for  the  time  being,  of,  in,  or  to  any  seignories,  royalties, 
rights,  or  services  incident  or  belonging  to  such  manor;  but 
that  the  said  Sir  J.  Graham,  his  heirs  and  assigns,  shall  and 
may,  from  time  to  time,  and  at  all  times  hereafter,  hold  and 
enjoy  the  same  respectively ;  and  aU  rents,  services,  fines, 
courts,  courts  leet  and  baron,  perquisites,  and  profits  of 
courts,  waifs,  estrays,  and  forfeitures;  and  all  coals,  mines, 
minerals,  ores,  and  metals  whatsoever;  and  all  powers  of 
winning,  working,  and  getting  the  same ;  and  also  right  of 
hunting,  shooting,  fishing,  and  fowling  in,  through,  and  over 
the  said  stinted  pasture,  and  every  part  and  allotment 
thereof;  and  all  other  seigniories,  royalties,  and  privileges  to 
the  lords  of  the  said  manor  of  Nicholforest  for  the  time  be- 
ing incident  or  belonging  (other  than  and  except  those  which 
are  expressly  declared  to  be  barred,  destroyed,  and  extin- 
guished by  this  Act),  in  as  full,  ample,  and  beneficial  a  man- 
ner as   they  respectively  could  or  might  have  held  and 
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1855^  enjoyed  the  same,  in  case  this  Act  had  not  been  passed" 
That  clause  should  be  construed  with  refer^ice  to  the  facts 
Incited  ss  then  existing.  It  deals,  first,  with  rights  which 
strictly  belong  to  the  manc»r,  such  as  seignories,  &c.  It  then 
mentions  rights  not  attached  to  the  manor,  but  belonging 
to  the  lord  solely  as  ovmer  of  the  soil,  such  as  the  right  to 
minerals,  &c.,  and  the  right  of  sporting.  The  intention  was 
to  preserve  all  rights  and  privileges  whatever  beloi^ing  to 
the  lord,  other  than  those  expressly  declared  to  be  barred. 
The  sole  object  of  the  Act  was  to  improve  the  cultivation 
of  the  surface,  and  the  rights  which  the  lord  enjoyed  above 
and  below  it  were  not  interfered  with.  In  Widckam  v. 
Hawker  (a),  a  similar  reservation  in  a  deed  of  conveyance 
was  held  to  amount  to  a  new  grant  This  right  was  acqui- 
esced in  as  belonging  to  the  lord  until  the  passing  of  the 
Qame  Act,  1  &  2  Will.  4,  c.  32,  which  it  is  said  put  an  end 
to  the  right.  That  Act,  however,  expressly  recognises  and 
preserves  such  rights,  ss.  8,  9, 10.  Greatliead  v.  Morley  (6) 
is  distinguishable,  inasmuch  as  there  it  did  not  appear  that 
the  lord  had  any  right  of  this  description  at  the  time  the 
Inclosure  Act  passed,  and  the  Court  considered  that  if  the 
statute  had  intended  to  give  him  new  rights,  words  would 
have  been  used  for  that  purpose,  as  was  in  fact  done  for  the 
purpose  of  giving  him  the  right  of  exclusively  working  the 
mines  imder  the  allotments. 

With  respect  to  the  Woodside  allotment^  the  right  of  the 
plaintiff  stands  on  a  different  footing,  because  tiiat  allotr 
ment  was  made  to  the  lord  himself.  It  may  be,  that  the 
operation  of  the  statute  was  to  suspend  the  right  so  long  as 
the  allotment  belonged  to  the  lord,  but  it  was  transferable 
like  a  right  of  free  warren.  In  Com.  Dig.,  tit  "  Chase  " 
(D),  it  is  said,  "  A  free  warren  is  a  privil^e  which  a  man 
claims  by  grant  or  prescription  to  have  beasts  of  a  warren 
in  his  land  or  demesnes,  ita  quod  nullus  intret  ad  fugandum 

(a)  7  M.  &  W.  «3.  (6)  3  M.  &  Gr.  i:W. 
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vel  capiendum  quod  ad  warrennam  pertinet;  2  BoL  812,  ^^ 
L  5  to  20.  A  warren  is  a  privilege  distinct  from  the  land, 
and  by  a  lease  of  the  land,  without  more,  does  not  pasa 
— Dy.  30,  in  marg.  Nor,  by  an  alienation  of  the  land,  with- 
out saying,  cum  pertinentiis:  Dy.  30,  b."  Here  the  inden- 
tures of  the  1st  of  February  1823,  contain  an  express 
reservation  to  the  lords  of  the  manor  for  the  time  being  of 
the  right  of  sporting;  and  there  is  a  covenant  on  the  part 
of  Ewart  to  allow  them  to  exercise  the  right  without  ob- 
struction, and  to  prevent  persons  trespassing.  Therefore 
the  right  is  reserved,  if  it  existed;  if  it  did  not,  the  language 
of  the  deeds  amounts  to  a  new  grant. 

Further,  it  is  said,  that  the  Plaintiff  had  lost  the  exclu- 
sive right  of  sporting,  by  reason  of  the  concurrent  exercise 
by  the  defendant  since  the  year  1831.  But  the  Prescrip- 
tion Act,  2  &  3  Will.  4,  c.  7h  has  no  bearing  on  this  case. 
That  Act  applies  only  to  the  adverse  enjoyment,  as  of 
right,  of  an  easement  over  the  land  of  another.  A  person 
cannot  acquire  any  adverse  right  by  the  enjoyment  of  his 
own  land.  But  even  if  the  statute  did  apply,  the  right  in 
question  is  a  profit  a  prendre,  and  consequently  the  period 
ci  limitation  is  thirty  years. 

Pearson  for  the  defendant. — First,  when,  by  an  Inclo- 
sure  Act,  the  waste  of  a  manor  is  divested  from  the  lord, 
all  rights  incident  to  the  soil  are  divested  also.  Here  the 
lord  was  entitled  to  the  right  of  sporting  solely  as  owner  of 
the  soil.  It  is  not  like  a  right  of  free  warren  which  may 
exist  in  gross:  Morris  v.  Dimes  (a).  Wickhamy.  Haw- 
ker (ft),  shews  that  the  right  of  shooting  is  not  a  right  dis- 
tinct from  the  soil.  In  Doe  d.  Douglas  v.  Lock  (c),  Lord 
Denman,  in  delivering  the  judgment  of  the  Court,  says, 
that  "the  privilege  of  hawking,  hunting,  fishing,  and  fowl- 

(a)  1  A.  &  E.  664.  (6)  7  M.  &  W.  63. 

(e)  2  A.  &  E.  705,  743. 
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1855.^  ing,  is  not  either  a  reservation  or  an  exception  in  point  of 
law;  and  it  is  only  a  privilege  or  right  granted  to  the 
lessor,  though  words  of  reservation  and  exception  are  used. 
The  saving  clause  in  the  51  Geo.  3,  does  not  give  the  lord 
any  new  right,  but  only  reserves  to  him  those  which  he  be- 
fore possessed:  Townley  v.  Oibaon  (a),  Doe  d.  Lowes  v.  Dor- 
vison  (6),  Oreathead  v.  Morley  (c).  If  the  legislature  had 
meant  to  give  the  lord  a  right  of  sporting,  words  similar  to 
those  in  the  clause  as  to  mines  would  have  been  inserted. 
There  is  nothing  in  this  statute  to  create  a  right  by  im- 
plication, as  in  the  cases  oiWainnian  v.  Earl  of  Rosse  (d), 
and  MicMethwaite  v.  Winter  (e).  The  exception  of  "  royal- 
ties "  does  not  operate  as  a  grant  to  enter  upon  the  land 
for  the  purpose  of  killing  game:  Pannell  v.  Mill  (/).  The 
clause  should  be  read  as  if  it  had  stopped  with  the  words 
"incident  or  belonging  to  such  manor;"  the  following 
words,  "  but  that,"  &c.,  do  not  convey  any  firesh  rights  but 
are  merely  in  affirmance  of  that  which  is  previously  stated. 
The  saving  clause  contains  an  exception  with  respect  to 
rights  expressly  declared  to  be  barred ;  and  as  the  section 
declares  that  the  allotments  shall  be  freehold,  the  lord's 
right  of  sporting,  which  depended  on  the  ownership  of  the 
soil,  is  barred. — He  also  referred  to  the  4  &  5  Vict  a  35,  s. 
82,  and  15  &  16  Vict  c.  51,  s.  48. 

Secondly,  the  plaintiff  has,  at  the  utmost,  only  a  right 
of  sporting  concurrently  with  the  defendant  The  inden- 
tures of  the  1st  February,  1823,  do  not  in  terms  reserve  to 
the  lord  the  sole  and  eaxhisive  right  Where  there  is  such 
a  reservation,  the  tenant  is  excluded;  but  where  merely 
the  right  of  sporting  is  reserved,  the  tenant  may  exercise 
it  concurrently  with  the  lord.  Since,  therefore,  the  lord 
has  only  a  concurrent  and  not  an  exclusive  right,  he  cannot 
maintain  this  action  against  the  defendant 

(a)  2  T.  R.  701.  (d)  2  Exch.  800. 

(6)  2  M,  &  SeL  175.  {e)  6  Exch.  644. 

(c)  3  M.  &  Gr.  139.  (/)  3  C.  B.  625. 
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Thirdly,  assuming  that  the  effect  of  the  statute  and  in-      J^856^ 
dentures  was  to  reserve  to  the  lord  the  right  of  sporting       Grahah 
over  the  allotments  in  question,  the  plaintiff  has  lost  that       Ewaht. 
right  by  reason  of  the  adverse  user  by  the  defendants  for  a 
period  of  more  than  twenty  yeans.    Hawke  v.  Bacon  (a) 
decided,  that  twenty  years  adverse  possession  of  a  waste 
inclosed  is  a  bar  to  the  entry  of  a  commoner.     That  doc- 
trine was  recognised  in  Tapley  v.  Wainwright  (6),  1  Wma 
Saund-  299  b,  note  (c),  and  by  Joy,  C.  B.,  in  Dogherty  v. 
Beasley  (c).     [Parke,  B. — ^The  defendant  has  not  lost  his 
right  of  sporting  by  permitting  the  defendant  to  enjoy  it 
concurrently  with  him,  and  the  defendant  has  gained  no 
right  since  he  has  not  exercised  an  easement^  for  what  he 
did  was  on  his  own  soil.]     The  facts  are  sufficient  to  warrant 
a  jury  in  presuming  a  grant. 

Cowling  in  reply. — The  defendant's  interpretation  of  the 
saving  clause  deprives  it  of  all  operation,  while  the  plain- 
tiff's gives  effect  to  its  language  and  is  consistent  with  the 
authoritiea  The  argument,  that  rights  incident  to  the  soil 
are  alone  laeserved,  is  shewn  to  be  incorrect  by  the  reserva- 
tion of  the  mines.  The  ordinary  rights  of  a  lord  of  a 
manor  consist  of  demesnes  and  services :  Com.  Dig.  tit 
Copyhold  (Q.  1).  In  addition,  the  lord  may  have,  by  grant 
from  the  Crown,  royalties,  as  free  warren,  &c.  His  rights 
as  owner  of  the  soil  may  be,  and  usually  are,  modified,  as 
in  the  case  of  cattlegates  or  rights  of  common,  &c.  These 
interests  are  always  treated  in  Inclosure  Acts  as  actual 
rights,  though  when  they  belong  to  the  lord  they  cease  to 
be  such,  and  are  merely  modes  of  enjoying  his  own  soil : 
ArundeU  v.  Viscount  Falmouth  (d),  Lloyd  v.  Earl  of 
Powis  (e).  An  Inclosure  Act  being  a  bargain  between  the 
lord  and  his  tenants,  it  is  important  to  refer  to  the  preamble, 

(a)  2  Taant.  156.  {d)  2  M.  &  Sel.  440. 

(6)  5  B.  &  Ad.  395.  (tf)  4  K  &  B.  485. 

(c)  lJones*sIr.£xch.Rep.l23. 
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^85^5^  siDoe  there  the  legislature  recites  what  the  parties  consi- 
dered as  their  respective  rights.  In  Towrdey  v.  O^ 
son  (a)  the  Inclosure  Act,  17  Geo.  3,  c  79,  by  its  recital, 
merely  treated  the  lady  of  the  manor  as  azi  ordinary  owner 
of  the  soil,  subject  to  rights  of  common;  and  the  Act 
gave  her  compensation  for  her  right  to  the  soil,  so  that 
everything  which  the  parties  by  the  preamble  had  treated 
as  a  right  being  compensated  for,  she  could  have  no  claim 
to  the  mines;  and  the  Court  considered  that  the  saving 
clause  being  read  with  reference  to  the  preamble  could  only 
reserve  royalties  or  services,  if  any.  Doe  d.  Lowes  v.  Davi- 
son Q))  was  decided  on  the  effect  of  an  agreement  and 
award  confirmed  by  the  statute  24  Qeo.  2,  c.  24,  which  was 
similar  to  that  in  Towrdey  v.  Oibson.  Then  came  the  41 
Geo.  3,  c.  109,  the  40th  sect  of  which  reserved  to  the  lord 
all  rights  and  royalties  belonging  to  him  as  owner  of  the 
manor.  Oreathead  v.  Morley  (c)  was  decided  on  the  52 
Geo.  3,  c.  126.  That  Act  treats  the  ownership  of  the  soil 
and  that  of  the  mines,  &c.  as  distinct  rights,  (sect  1)  ;  and 
compensation  is  first  awarded  in  respect  of  the  soil  (sect  16). 
Therefore  his  rights  as  mere  soil  owner  were  put  an  end 
to ;  and  the  37th  section  only  reserved  his  rights  as  to 
seigniories,  royalties,  mines,  and  minerals.  In  this  case  the 
preamble  of  the  51  Geo.  3,  includes  any  rights,  or  quasi 
rights,  or  privileges  enjoyed  by  the  lord,  and  those  are  pre- 
served by  the  saving  clause. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtin,  B. — This  was  a  special  case  without  pleadings, 
for  the  judgment  of  the  Court  The  case  states  as  follows : — 
The  plaintiff  is  lord  of  the  manor  of  Nicholforest  in  tlie 
county  of  Cumberland.     The  father  of  the  defendant  is  the 

(a)  2  T.  R  701.  (6)  2  M.  &  Sel.  175. 

(c)  3  M.  &  Gr.  139. 
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owner  of  two  parcels  of  land  within  the  manor,  called  the  l^^^- 
Clint  allotment  and  the  Woodside  allotment,  and  the  oraham 
defendant  claimed  to  shoot  game  upon  them  under  his  ewart. 
auth(»ity.  In  and  previous  to  the  year  1811,  the  father  of 
the  plaintiff  was  lord  of  the  manor,  and  there  was  within 
and  parcel  of  it  a  tract  of  uninclosed  land,  called  Bailey 
Hope,  being  a  stinted  pasture,  containing  about  4000 acres; 
and  the  case  states,  that,  as  such  lord,  he  was  owner  of  the 
soil  of  Bailey  Hope,  and  entitled  to  all  mines  and  minerals 
within  and  under  it,  and  to  other  rights,  royalties,  liberties, 
and  privileges,  &c.  upon  and  over  it,  and  amongst  others,  to 
the  exclusive  right  of  hunting,  shooting,  fishing,  and  fowl- 
ing :  but  there  was  no  right  of  free  warren.  The  father  of 
the  plaintiff  and  various  other  persons  were  owners  of 
tenements  within  the  manor,  and  of  shieldrooms  upon 
Bailey  Hope,  in  respect  whereof  they  and  their  tenants 
were  entitled  to  cattlegates  upon  it,  and  to  rights  of  com- 
mon of  turbary.  These  tenements  were  held  of  the  manor 
as  customary  estates  alienable  by  deed,  surrender,  and  ad- 
mittance, and  descendible  from  ancestor  to  heir,  and  were 
called  tenant  right,  and  held  of  the  lord  and  of  his  manor 
by  rents,  &c.,  according  to  the  custom,  the  soil  and  freehold 
of  the  manor  being  in  the  lord. 

In  the  year  1811,  an  Act  of  Parliament  passed,  intituled 
"  An  Act  for  inclosing  Bailey  Hope  pasture,"  which  begins 
by  reciting  what  has  been  above  stated,  viz.  that  the  father 
of  the  plaintiff  was  lord  of  the  manor ;  that  there  was 
within  and  parcel  of  it  the  said  stinted  pa.sture,  called 
Bailey  Hope;  that  he  as  lord  was  owner  of  the  soil,  and 
entitled  to  all  mines  and  minerals,  and  to  other  rights, 
royalties,  liberties,  and  privileges  in  and  over  it ;  and  that 
he  and  other  persons  were  owners  of  tenements  within  the 
manor,  and  of  shieldrooms  upon  Bailey  Hope,  in  respect 
whereof  they  were  entitled  to  cattlegates  on  it,  and  to 
rights  of  common  of  turbary  and  other  rights  thereon.  The 
Act  then  recited  that  it  would  be  of  benefit  to  the  persons 
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1855^  interested  if  the  Bailey  Hope  was  divided,  and  allotted  in 
severalty  amongst  the  persons  entitled  to  cattlegates 
thereon,  according  to  their  respective  rights,  and  proceeded 
to  appoint  commissioners  for  surveying,  dividing,  and 
allotting  it.  The  Act  contained  the  provisions  usual  in 
such  Acts,  and  enacted  that  the  commissioners  (after  set- 
ting out  the  necessary  roads  and  highways)  should  allot  a 
portion  of  the  stinted  pasture  to  he  sold,  in  order  to  defray 
expenses,  and  that  they  should  allot  to  the  &ther  of  the 
plaintiff,  as  lord  of  the  said  manor,  his  heirs  and  assigns^ 
such  part  thereof  as  should  be  equal  to  one  twelfth  part  or 
share,  in  lieu  of  and  i/nfuU  recompence  and  aatiefaction 
far  aU  his  right  and  interest  as  lord  of  the  said  m<inai\ 
of  vn,  and  to  the  soil  of  the  residue  of  the  said  stinted 
pasture.  The  Act  then  enacted,  that  the  residue  of  the 
said  stinted  pasture  should  be  allotted  to  and  amongst  the 
father  of  the  plaintiff  and  the  several  other  persons  enti- 
tled to  cattlegates,  rights  of  common,  and  other  rights  upon 
it,  according  and  in  proportion  to  their  respective  rights 
and  interests  therein;  that  is  to  say,  according  to  the 
number  of  stints  attached  to  their  tenements  and  shield- 
rooms;  and  all  the  allotments  so  made  were,  after  the 
award  was  perfected,  declared  to  be  freehold,  to  all  intents 
and  purposes.  The  Act  frirther  enacted,  that,  notwith- 
standing the  inclosure,  the  father  of  the  pla^tiff,  his  heirs 
and  assigns,  lords  of  the  said  manor  for  the  time  being, 
should  for  ever  thereafter  be  deemed  and  taken  to  be  the 
owner  or  owners  of  all  the  mines  of  coal,  lead,  copper,  tin, 
iron,  and  all  other  metals,  mines,  minerals,  and  ore  what- 
soever, within  and  under  the  said  stinted  pasture;  and  veiy 
full  and  extensive  powers  were  conferred  upon  them  for 
working  such  mines  and  carrying  away  the  produce.  It 
then  provided  that  the  owner  of  the  allotments  might  take 
any  quantity  of  lime  or  other  stone  from  their  respective 
allotments,  to  be  used  within  the  manor ;  and  towards  the 
end  enacted  as  follows: — "That  nothing  herein  contained 
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shall  prejudice,  lessen,  or  defeat  the  right,  title,  or  interest  of  18W. 
the  said  Sir  James  Graham,  his  heirs  or  assigns,  lords  of  the 
said  manor  of  Nicholforest  for  the  time  being,  of,  in,  or  to 
any  seigniories,  royalties,  rights,  or  services  incident  or  be- 
longing to  such  manor;  but  that  the  said  Sir  James 
Graham,  his  heirs  and  assigns,  shall  and  may,  from  time  to 
time,  and  at  all  times  hereafter,  hold  and  enjoy  the  same 
respectively,  and  all  rents,  services,  fines,  courts,  courts  leet 
and  baron,  perquisites  and  profits  of  courts,  wai&,  estrays, 
and  forfeitures,  and  all  coals,  mines,  minerals,  ores,  and 
metals  whatsoever,  and  all  powers  of  winning,  working,  and 
getting  the  same,  and  also  right  of  hunting,  sJiootmg, 
fishing,  cmd  fowling  in,  through,  cmd  over  the  said 
stinted  pasture,  amd  every  part  and  aUoiment  thereof;  and 
all  other  seigniories,  royalties,  and  privil^es  to  the  lords  of 
the  said  manor  of  Nicholforest  for  the  time  being  in- 
cident or  belonging  (other  than  and  except  those  which  are 
expressly  declared  to  be  barred,  destroyed,  and  extinguished 
by  this  Act),  in  asfuU,  a/mple,  a/nd  beneficial  a  man/n&r 
as  ihey  respectively  could  or  might  have  held  and  en- 
joyed the  samie in  case  this  Ad  had  not  been  passed'* 

In  1814  the  award  was  duly  made  and  published,  and  an 
allotment  was  thereby  made,  to  the  father  of  the  plaintiff 
of  158  acres  and  upwards  in  the  BaileyHope,  in  respect  of  an 
ancient  estate  belonging  to  him,  called  Woodside.  An 
allotment  was  also  made  to  one  John  Ewart,  in  respect  of 
an  ancient  customaiy  tenement  called  Holme  Foot :  this 
has  since  been  called  the  Clint  allotment 

In  1823  the  father  of  the  plaintiff  and  the  plaintiff,  and 
the  grandfather  of  the  defendant^  agreed  to  exchange  the 
allotment  made  in  respect  of  Woodside  for  land  belonging 
to  the  latter,  and  two  deeds  were  executed,  dated  the  1st  of 
February  in  that  year,  for  the  purpose  of  effecting  the  ex- 
change. One  of  these  deeds  was  made  between  the.£E^ther 
of  the  plaintiff  and  the  plaintiff  of  the  one  part,  and  the 
said  John  Ewart  of  the  other  part ;  and  after  reciting  the 

VOL.  XI.  A  A 
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agreement  for  the  exchange,  and  conveying  the  YToodcdde 
allotment  to  the  said  John  Ewart  in  the  naual  manner, 
there  was  "  excepted  and  always  reserved  unto  the  &t^er  of 
the  plaintiff  and  the  plainti£^  and  the  lord  and  lords  of  the 
said  manor,  all  and  all  manner  of  mines  and  quarries/'  &c. ; 
and  also  \mto  the  said  Sir  James  Graham  (the  £aither)  and 
James  Robert  Qeorge  Graham  (the  pkintiS),  their  heirs 
and  assigns,  lord  or  lords  of  the  said  manor  of  Nicholforest 
for  ihe  time  being,  the  liberty  and  privilege  of  huntingi 
hawking;  coursing,  shooting,  fishing;  and  fowling,  with  their 
companions,  gamekeepers,  and  servants,  in  and  over  the 
said  messuage,  tenements,  &c. ;  and  also  all  free  warrens, 
waifs,  estrays,  deodands^  escheats,  forfeitures  for  felonies  or 
any  other  capital  crimes,  and  the  goods  and  chattels  of 
felons,  felons  of  themselves,  fugitives,  and  outlawed  p^- 
sons,  and  all  royalties  whatsoever,  to  the  lord  of  the  said 
manor  of  Nicholforest  now,  or  at  any  time  heretofore, 
belonging/'  The  other  deed  was  between  the  same  par- 
ties, and  thereby  the  said  John  Ewart  conveyed  to  the 
father  of  the  plaintiff  and  to  the  plaintiff  the  land  by  him 
agreed  to  be  given  in  exchange ;  and  the  said  John  Ewart 
grcmted  to  ike  aaid  Sir  Ja/mea  Oraham  and  ihe  plavntiff, 
their  hei/ra  a/ad  assigns,  companions,  a/ad  gamekeepers, 
dkc,,  the  right,  liberty,  wad  privilege  of  sporti/ag  a/ad  hillr- 
ing  garae  on  the  Woodslde  aUotraerU,  without  the  lawful 
interruption  of  the  said  John  Ewart,  his  hevrs  or  assigns; 
and  power  was  given  to  the  plaintiff  and  his  father  to 
bring  actions  and  to  take  proceedings  before  magistrates  in 
the  name  of  the  said  John  Ewart,  his  heirs  and  assigns, 
against  any  person  sporting  and  killing  game  thereon; 
and  it  was  covenanted  that  such  action  should  not  be  re- 
leased, or  proceedings  withdrawn,  without  the  consent  in 
writing  of  the  plaintiff  or  his  £Etther,  their  heirs  and  assigns ; 
and  also  that  the  said  John  Ewart^  his  heirs  or  assigns 
should  give  notice  in  order  to  discharge  any  person  from 
trespassing,  shooting,  or  sporting  upon  it,  and  also  that  they 
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flhcNdd  give  notice  to  the  plaintiff  and  his  father,  their  heirs 
or  assigns,  of  every  entry  and  trespass:  and  lastly,  it  was  pro- 
vided, that  nothing  therein  contained  should  be  a  waiver  or 
release  of  any  right  of  free  wanren,  to  which  the  plaintiff  or 
his  father  were  in  any  manner  entitled.  Both  these  deeds 
were  duly  executed  by  all  the  parties  to  them.  In  1829 
the  Woodside  allotment  came  to  the  defendant's  fitther  by 
descent^  and  in  1«46  he  purchased  the  Clint  allotment 
Since  1831  Ae  owners  of  these  allotments  shot  within  them 
and  sported  over  them,  daiming  to  do  so  as  of  right,  and 
the  ^aintiff  during  the  same  time  exercised  the  right  of 
shooting  concurzently.  The  de&ndsnt^  before  the  oom- 
mencement^of  the  action,  shot  and  sported  over  them,  with 
the  consent  and  by  the  authority  of  his  &ther,  then  the 
owner.  On  the  1 6th  of  November,  1852,  the  defendant's  father 
addressed  a  letter  as  follows  to  the  gamekeeper  of  the  plain- 
tiff pUs  Lordship  read  the  letter :  (ante  p.  380).]  On  the 
24th  of  January,  1858,  the  action  was  conunenced. 

The  questions  stated  for  the  opinion  of  the  Court  aro — 
First :  Has  the  plaintiff  the  exclusive  right  of  shooting, 
fishing,  and  fowling,  or  either  of  these  rights^  over  the  Clint 
and  Woodside  allotments,  or  either  of  them  ?  Secondly  : 
Has  the  plaintiff  a  concurrent  right?  Thirdly  :  Hair  the 
defendant  disturbed  the  plaintiff  in  the  enjoyment  of  his 
rights,  or  dther  of  them  ?  The  Court  is  to  draw  any  in- 
ference which  a  jury  would  be  authorised  todo,  and  judg* 
ment  is  to  be  given  for  the  plaintiff  or  defaidant^  accord* 
ing  to  the  opinion  of  the  Court. 

The  case  has  been  argued  before  us,  and  two  points  have 
been  made  on  behalf  of  the  defendant  First :  That  upon 
the  true  construction  of  the  Act  of  Parliament  and  the 
deeds,  the  plaintiff  has,  at  the  utmost>  only  a  right  to  shoot 
and  sport  concurrent  with  the  owner  of  the  allotment;  and 
secondly,  that  by  reason  of  the  concurrent  exercise  of  the 
right  of  shooting,  as  of  right,  since  1831  (upwards  of  twenty 
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I85d^  years  before  the  oommenoement  of  this  action),  the  plaintiff 
has  lost  his  exclusive  rights  supposing  him  ever  to  have 
possessed  it 

Ab  to  the  first  point — ^The  Clint  allotment  and  theWoodside 
allotment  stand  on  different  grounda  The  right  as  to  the 
Clint  allotment  rests  exclusively  upon  the  Act  of  Parliament^ 
and  that  as  to  the  Woodside  allotment  exclusively  upon  the 
deeds.  The  Clint  allotment  was  made  to  the  person  imder 
whom  the  defendant's  &ther  claims  title,  and  whatever  right 
the  Act  confers  upon  the  allottee  belongs  to  him.  The 
Woodside  allotment  was  made  to  the  &iher  of  the  plaintiff 
and  he,  being  lord  of  the  manor  and  owner  of  the  soil, 
thereby  became  absolute  tenant  in  fee  simple;  and  whatever 
right  the  plaintiff  has  now  over  or  in  respect  of  it  depends 
entirely  upon  the  deeds  of  exchange. 

As  to  the  general  law  on  the  subject  of  game,  no  differ- 
ence existed  at  the  bar.  Game  are  ferae  naturae,  and  the 
property  in  them  is  a  temporary  property,  consequent  upon 
the  possession  of  the  soil  So  long  as  they  remain  upon  a 
man's  land,  they  belong  to  him ;  but  when  they  run  or  fly 
out  of  it^  his  property  is  at  an  end  and  gone :  Sutton  v. 
Moody  (a),  Churchvxx/rd  v.  Studdy  (b).  But  it  is  compe- 
tent by  law  for  a  man  to  grant  to  another  and  his  heirs* 
with  servants  or  otherwise,  the  right  to  come  upon  his  land 
and  there  exclusively  hunt,  fish,  and  fowl,  and  such  a  grant 
is  a  license  of  a  profit  k  prendre;  and  if  a  man  convey  away 
his  land  reserving  such  a  right,  it  is  not  a  reservation  or 
exception  properly  so  called ;  but  if  the  grantee  execute 
the  deed  containing  such  a  claiise,  it  operates  as  a  grant : 
Wickha/m  v.  Hamker  (c).  In  the  argument  and  judgment 
in  that  case^  all  the  authorities  will  be  found;  and  the  result 
is,  that  sncb  a  gfant  creates  an  interest,  which  is  in  law 
denominated  a  tenement  within  the  definition  of  that  word 


(a)  1  Ld.  Raym.  260.  (6)  14  East  S49. 

(c)  7  M.  &  W.  63. 
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in  Co.  litt  20.  &,  being  an  inheritance  issuing  out  of  land,         I6d6. 
and  exercisable  within  it 

This  case  is  directly  applicable  to  the  Woodside  aUotment 
In  the  conveyance  of  it  by  the  ikiher  of  the  plaintiff  the 
right  of  shooting,  &c.,  not  a  right  of  shooting,  &c.,  is  re- 
served to  him  and  his  heirs ;  and  in  the  conveyance  by  John 
Ewart,  the  same  right  is  expressly  granted  to  them  in  the 
largest  and  most  express  terms ;  and  considering  the  cove- 
nant in  regard  to  trespassers,  we  think  it  was  the  inten- 
tion of  the  parties,  as  shewn  by  these  deeds,  to  vest  in  the 
plaintiff  and  fiather,  and  their  heirs,  the  exclusive  right  of 
shooting,  &a;  and  that,  subject  to  the  question  arising  upon 
the  twenty  years  concurrent  enjoyment^  the  plaintiff  is  en- 
titled to  maintain  an  action  for  damages  against  the  defend- 
ant for  infringing  upon  his  right. 

As  to  the  Clint  allotment,  it  stands  upon  a  different 
ground  altogether.  If  the  question  in  this  case  were  res 
int^ra,  we  probably  should  have  thought  the  statute 
meant  the  lords  to  enjoy  the  exclusive  right  of  shooting 
over  Bailey  Hope  when  inclosed,  which  de  &^cU>  they  en- 
joyed when  it  was  uninclosed ;  but  upon  full  consideration 
we  are  unable  to  distinguish  the  case  as  to  it  from  the  case 
of  Oreathead  v.  Morley  (a).  That  case  also  arose  upon  an 
Inclosure  Act^  and  there  was  a  proviso  contained  in  it,  sub- 
stantially the  same  as  in  the  present.  The  Court  of  Com- 
mon Fleas  were  of  opinion  that  the  right  of  shooting,  &c., 
over  the  allotments  was  lost  to  the  owner  of  the  manor, 
by  reason  of  the  soil  and  freehold  being  transferred  by  the 
operation  of  the  Act,  and  the  award  to  the  allottees ;  that 
the  ownership  of  the  soil  carried  with  it  the  right  of 
shooting,  &c. ;  and  that  the  proviso  did  not  operate  to  confer 
upon  the  lord  any  new  right,  which  they  seem  to  have  con- 
sidered essential  to  entitle  the  lord  to  the  right 

There   were  several  circumstances    mentioned  by  the 

(a)  3  M.  &  Or.  103. 
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1866.  learned  oounsd  for  the  plaintiflF  as  diatingqiflhing  that  case 
from  the  present;  but  we  think  that,  substantially,  they  are 
the  same:  and  as  it  has  been  stated  that  it  is  the  inteotion 
of  both  parties  to  take  this  case  to  a  Oonrt  of  error,  we 
think  it  better  to  act  upon  the  decided  case;  and  as  to 
the  Clint  allotment^  to  give  our  judgment  for  the  de- 
fendant. 

As  to  the  second  point  made  by  the  defendant,  viz.  that 
the  twenty  years  concurrent  enjoyment  of  the  right  of  shoot- 
ing, as  of  rights  deprived  the  plaintiff  of  the  exclusive  right, 
su{^K)sing  him  to  have  had  it,  we  think  it  is  of  no  avaiL 
Such  enjoyment  clearly  created  no  easement,  for  a  man 
cannot  have  an  easement  in  his  own  soiL  Any  exercise  of 
ownership  over  a  man's  own  land  is  a  direct  enjoyment  of 
his  property  by  virtue  of  his  dominion  over  it,  and  in  no 
sense  a  liberty  or  easmaient :  (see  the  judgment  of  TindaZ, 
C.  J.,  in  Oreathead  v.  MorUy) ;  and  as  to  the  argument 
that  we  ought  to  infer  a  deed  of  grant  by  the  plaintiff  or 
his  fiskther  to  the  owner  oi  the  allotment^  it  would  be  impos- 
sible^ to  do  so.  The  letter  of  the  plaintiff's  father  of  the 
1 6th  Nov^nber,  1852,  puts  his  claim  upon  an  entirely  dif- 
ferent ground,  viz.  the  operation  of  the  Qame  Act^  I  &  2 
WUL  4,  a  32.  It  is  right  to  add,  that  no  relianoe  was 
placed  upon  this  statute  by  the  learned  counsel  for  the 
defendant,  and  it  is  dear  that  its  provisions  in  no  way 
affect  the  question  between  the  parties :  see  sects.  6,  7,  8, 
9&10. 

Our  answers  to  the  questions  put  to  us  are — ^That  iJie 
plaintiff  has  the  exdusive  right  oi  footing,  fishing,  and 
fowling  over  the  Woodside  allotment,  but  not  over  the  CSint 
allotment,  either  exdusive  or  concurrent  with  the  owner 
of  it ;  and  that  the  defendant  has  disturbed  the  plaintiff  in 
the  enjoyment  of  his  exclusive  right  of  shootiBg  (m  the 
Woodside  allotment.  The  result  is,  that  judgment  is  to  be 
entered  for  the  plaintiff  with  40s.  damages  as  r^ards 
the  Woodside  allotment^  and  for  the  defendant  as  to  the 
Clint  allotment 
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We  think  it  right  to  add,  that,  in  our  opinion,  the  ex-      ^  ^^^^* 
elusive  right  is  to  shoot  game  commonly  so  called,  and 
that  it  does  not  extend  to  animals  and  small  birds  not  of 
that  description. 

Judgment  accordingly. 


Kennett,  Judgment  Creditor  v.  The  Westminster  Im-      Jtdy  5. 
PROVEBiENT  COMMISSIONERS,  Judgment  Debtor,  Mac- 
kenzie, Qamishea 

JL  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  The  West- 
why  an  order  of  Ma/rbm,  B.,  whereby  a  certain  debt  due  ^^J^™" 
from  one  Mackenzie  to  the  defendants  was  attached  imder  Commiaeion- 

en,  isoorpo- 

ihe  61st  section  of  the  Common  Law  Procedure  Ad^  1854,  rated  by  Act 
(17  &  J  8  Vict  c.  125),  should  not  be  rescinded.  t^^^^^ 

It  appeared  that  the  defendants  were  a  public  body,  p<»«  of  «?«?*- 
^^  ^  J'  mg  certain  un- 

incorporated and  acting  under  several  Acts  of  Parliament  proyemente  in 

(8  &  9  Vict  a  clxxviii,  10  &  11  Vict  c.  czzad,  13  &  14  were  empow- 

Vict  a  cii,  and  the  16  &  17  Vict,  c  clxxvi),  for  the  im-  ^^^™'' 

provement  of  Westminster  and  for  building  Victoria-street ;  ^^^  ^^  ^ 

aclvanoo 

for  which  purposes  they  were  empowered  by  those  Acts  to  money  to 
borrow  money  and  grant  loans  to  buildera     In  pursuance  build^  pur- 
of  such  powers,  the  commissioners  had,  in  the  first  instance,  ^^^1.  ^  **® 
borrowed  the  sum  of  50,000t,  for  which  they  had  given  these  bonds, 
bonds  under  their  common  seal ;  and  they  had  subsequently  holders  were 
obtained  a  further  loan  of  201,000J.  on  bond,   the  bond-  ^^^^^"^ 
holders  in  the  latter  cajse  havinir  a  priority  over  the  former     .Tl»®  Com- 

,  ,  ^  missioners 

holders.    The  defendants,  having  occasion  for  additional  advanced  a 

certain  sum 
toE.,  a 
^  .  ^       ,  builder.     The 

pUdntin  sned  the  comminioners  on  one  of  their  bonds;  and  they  suffered  judgment  by  de- 
fault:— Hdd,  that  the  debt  due  from  E.  to  the  oommissionerfl  was  not  snch  a  debt  as  could 
be  attaehed  under  the  61st  section  of  the  Common  Law  Procedure  Act,  1854,  for  the 
plaintiff  could  not  enforce  immediate  payment  of  his  judgment,  and  the  effect  of  the  gar- 
nishment would  be  to  giro  him  a  priority  orer  the  other  bondholders. 
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^2^^^      capital,  came  to  an  arrangement  by  deed  with  the  first 
Eevnitt      class  of  bondholders  for  the  further  loan  of  150,0002.  up- 
WicsTuiNSTER   ^^  ^^®  terms,  that  all  the  creditors  of  both  the  above- 
Imfrovement   mentioned  classes  should  be  included  in  one  general  mort- 
BioNEBa      gage  6f  all  lands  of  the  commissioners,  and  that  all  the 
present  and  future  bondholders  should  be  paid  pari  passu. 
The  claims    of  the  bondholders  amounted  to  700,0002. 
This  arrangement  was  legalised  and  confirmed  by  the  75th 
section  of  the  "Westminster  Improvement  Act,  1853,"  (16 
&  17  Vict  a  clxxvi)  (a)     The  plaintiff  had  sued  the  de- 
fendants upon  several  of  their  bondsf,  given  to  him  for  certain 
advances,  and  they  had  suffered  judgment  by  de&ult  for 
66922. 19^.     The  bonds  were  subject  to  the  following  condi- 
tions:— 

"Provided  always,  that  the  lands,  tenements,  money, 
property,  and  effects  of  the  said  commissioners,  acquired  and 
to  be  acquired  imder  or  for  the  purposes  of  the  said  Acts  or 
any  of  them,  shall  alone  be  answerable  to  pay  and  satisfy 
the  principal  sum  and  interest  secured  by  the  above-written 
bond,  and  that  no  commissioner  or  other  person  shall  in 
any  case  be  personally  liable  to  pay  the  same  principal  and 
interest  or  any  part  thereof  Provided  also,  that  the  above- 
written  bond  is  granted  by  the  said  commissioners  to  the 


(a)  That  section  is  as  follows : 
•—"And  whereas,  pursuant  to  a 
power  in  that  behalf  contained 
in  the  Westminster  Improve- 
ment Act,  1850,  the  commis- 
sioners have  executed  an  inden- 
ture, dated  the  26th  day  of  May, 
1852,  for  securing  the  perform- 
ance of  the  condition  of  bonds 
granted  pursuant  to  a  certain 
deed  of  settlement  of  even  date 
therewith,  and  therein  referred 
to:  And  whereas  the  said  in- 
denture of  mortgage  affords  an 
improved  security  to  persons 
lending  money  to  the  commis- 


sioners, and  the  powers  and  pro- 
visions contained  therein,  and  in 
the  said  deed  of  settlement,  will 
promote  the  advantageous  letting 
of  the  land  of  the  said  commis- 
sioners, and  will  facilitate  the 
completion  of  the  undertaking: 
Be  it  enacted,  that  all  and  every 
the  powers,  provisions,  and 
agreements  contained  in  the  said 
deed  of  settlement  and  indenture 
of  mortgage,  bearing  date  re- 
spectively the  S6th  day  of  May, 
1852,  except  as  hereinafter  pro- 
vided, shall  be  and  are  hereby 
confirmed." 
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intent  tiiat  it  may  be  entitled  to  the  benefit  of  an  indenture        1865. 
of  mortgage,  dated  the  26th  day  of  May,  1852,  executed  by      Kxsvm 
the  said  commissioners  under  the  authority  of  the  above-  ^v^iBTJiijrBTKB 
mentioned  Acts,  and  may  be  subject  to  the  powers  and  pro-  Impbovemsjit 
visions  of  an  indenture  of  settlement  of  the  same  date,  re-      bionebs. 
ferred  to  in  the  said  indenture  of  mortgaga"    The  debt  due 
to  the  commissionerB  which  the  plaintiff  sought  to  attach 
was  in  respect  of  money  advanced  to  Mackenzie,  a  builder, 
under  the  provisions  of  their  Acts. 

Bra/m/weU  and  Keane  shewed  cause  (May  22). — ^There  is 
no  ground  for  the  obj  ection,  that  this  debt  cannot  be  attached 
under  the  61st  section  of  the  17  &  18  Vict  a  125.  The 
first  objection,  on  the  part  of  the  defendants,  is  that  the 
plaintiff  cannot  issue  execution  upon  his  judgment  against 
the  commissioners.  But  in  the  Eastern  Union  Railway 
CoTapany  v.  Hart  (a),  it  was  held  by  the  Court  of  error, 
affirming  the  judgment  of  this  Court,  that  where  a  corpora- 
tion is  created  for  certain  purposes,  with  power  to  sue  and 
be  sued,  to  borrow  money  for  the  completion  of  those  pur- 
poses, and  to  secure  the  repayment  of  such  money  by  an 
instrument  which  on  its  face  imports  a  covenant  for  repay- 
ment, if  money  be  so  borrowed  and  so  secured  an  action 
may  prima  facie  be  maintained  against  the  corporation  on 
breach  of  the  covenant  It  will  be  further  objected,  that 
by  the  arrangement  which  was  entered  into  between  the 
bondholders  and  the  commissioners,  and  which  has  been 
sanctioned  by  the  legislature,  all  the  bondholders  must  be 
paid  pari  passu,  and  that  the  effect  of  this  proceeding 
would  be,  to  give  the  plaintiff  a  priority  over  the  other 
bondholdersL  But  that  arrangement  does  not  apply  to  the 
individual  bondholders,  but  to  the  different  classes  of  bond- 
holders; for,  as  the  bonds  are  not  of  even  date,  it  is  clear 
that  the  payment  of  a  bond  of  an  early  date  cannot  be  post- 
poned till  the  time  for  payment  of  all  the  bonds  has  ar- 

(a)  8  Exch.  116. 


GOMMIS- 
fllONSlW. 
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1855.        riveA    [AldereoTi,  B. — ^The  main  objectioDL  to  this  form  of 
^]|JJ^^      proceeding  is,  that  the  oommissicmerB  are  not  personally 
^'  liable^  but  are  mere  trustees,  and  that  a  Ciourt  of  equity  is 

iMPRoymcKNT  the  proper  tribunal  for  adjusting  the  daims  of  the  bond* 
hold^u]  The  defendants  have  suffered  judgment  by  de- 
fieiult;  and  therefore  that  objection  is  not  now  open  to 
them.  They  camiot  dispute  the  tide  to  this  debt  They 
ought  to  have  applied  to  a  Court  of  equity  in  the  first  in- 
stance. Execution  follows  upon  a  judgm^it  purely  as  a 
legal  incident — ^They  referred  to  Horton  v.  Westminster 
iTnprovemeTU  Oonvmissioners  (a),  Doe  d.  Bcmks  v.  Booth  (6), 
and  Bolckov)  v.  Heme  Bay  Pier  Company  (c). 


BofviU  and  L.  SmiOi  in  support  of  the  rula — ^This  pro- 
ceeding is  not  within  the  meaning  of  the  61st  section  of  the 
17  &  18  Yict  c.  125.  First,  the  debt  of  the  garnishee  is  not 
a  debt  due  to  the  defendaats  in  their  j>ers(ma{  characters 
they  are  mere  trustees  appointed  and  acting  under  these 
Acts  of  Parliament^  for  the  purpose  of  effecting  certain  im^ 
provements.  They  are  not  personally  responsible  for  their 
debts,  and  it  is  their  duty  to  see  that  the  money  borrowed 
is  properly  applied  to  the  purposes  contemplated  by  the 
Acts.  This  appears  from  the  45th  section  of  the  8  &  9 
Vict.  c.  clzxviii  That  section  enacts  "that  aU  the  money 
which  shall  be  raised  under  the  authority  of  this  Act  shall 
be  applied,  in  the  first  places  in  paying  the  expenses  of  ob* 
taming  and  passing  this  Act  or  incident  thereto,  and  after- 
wards in'  making  such  new  street  and  other  permanent 
improvements  oonnected  therewith  as  are  hereby  authorised, 
and  as  the  commissioners  under  this  Act  shall  direct  to  be 
made,  and  in  or  towards  payment  of  the  mortgages  and 
charges  firom  the  time  being  existing  under  the  authority 
of  this  Act^  and  in  or  towards  answering  other  purposes  of 
this  Act ;  and  the  surplus  shall  be  applied  in  manner  here- 


(a)  7  Ezch.  780.  (6)  2  Bos.  &  P,  819. 

(c)  1  E.  &  B.  81. 
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inafter  directed.''  It  was  never  intended  that  the  provisions        1855. 
of  the  6l8t  sect  ofthe  17  A;  18  Vict  c.  125,  should  be  appli^      Kmtm 
cable  to  a  debt  due  to  a  trostee.     Westcby  v.  Day  (a),  and  ^^^j^g^a 
HjoUcet  V.  Mwchami  TraderB'  Society  (b)  are  authorities  Imfeotkiieht 
that  the  statute  does  not  apply  to  cases  where  the  judg-      bioksbs. 
ment  debtor  cannot  sue  the  garnishee  personally,  but  only 
in  a  corporate  capacity. 

Secondly,  if  the  money  had  been  paid  over  by  the 
garnishee  to  the  defendants  they  would  have  been  guilty  of 
a  breach  of  trust  in  paying  it  over  to  the  plaintiff,  as  all  the 
bondholders  must  be  paid  pari  passu.  The  plaintiff  cannot 
gain  any  priority  by  his  judgment^  as  against  the  other 
bondholders.  And  therefore,  by  the  condition  of  the  bond, 
to  which  the  plaintiff's  rights  are  subject,  he  is  precluded 
£rom  the  remedy  given  by  the  61st  section  of  the  17  &  18 
Vict  c  125. — ^They  also  referred  to  DvmiviMe  v.  Aeh- 
brooke  (o),  Pa/rdoe  v.  Price  (d),  and  Beg.  y.  Trustees  of  the 
Baiby  amd  Worksop  Roads  (e). 

Cur.  adv.  vult 

Platt,  B.,  now  said — ^This  was  a  rule  to  set  aside  an 
order  of  my  Brother  Ma/rtm,  which  attached  a  debt  due 
from  one  Mackenzie  to  the  defendants,  the  Westminster  Im- 
provement Commissioners.  The  commissioners  were  ap- 
pointed for  the  purpose  of  carrying  on  certain  public  works, 
and  in  the  course  of  those  works  it  became  necessary  that 
they  should  borrow  mon^  upon  their  bonds.  It  was  after- 
wards found  convenient  that  an  arrangement  should  take 
place  among  the  bondholders  for  the  purpose  of  regulating 
the  mode  in  which  these  bonds  should  be  paid;  and  one  of 
the  terms  of  that  arrangement  was,  that  no  one  bondholder 
should  have  priority  over  the  othera  Accordingly  an  arrange- 
ment was  entered  into,  by  which  the  bondholders  agreed  to  be 

(a)  2  E.  &  B.  605.  (cQ  11  M.  &  W.  427. 

(6)  13  Q.  R  960.  (e)  ]  Bail  C.  Cas.  141. 

(e)  3  Bubs.  98,  n. 
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1856.  paid  pari  passu.     The  agreement  was  not  only  made  by  the 

Kbkmbit  commissioners,  but  the  legislature,  by  the  16  &  17  Yict.  c. 

WssTinvsTSB  ^^^^  8-  75,  approved  of  and  confirmed  that  arrangement. 

Improveuekt  Therefore  every  bondholder  can  only  be  paid  accordincr  to  the 

COMMIS-  •'  x^  O 

BioNXBs.  terms  of  that  agreement.  The  plaintiff  sued  the  commis- 
sioners on  one  of  the  bonds  and  obtained  judgment ;  and 
then,  inasmuch  as  Mackenzie  was  indebted  to  the  commis- 
sioners, the  plaintiff  applied  for  an  order  under  the  Common 
Law  Procedure  Act,  1854,  to  attach  that  debt  The  learned 
Judge  made  an  order,  and  the  question  is,  whether  that 
order  ought  to  be  rescinded.  Now,  the  interference  of  the 
Judges  in  these  cases  of  attachment  is  discretionary.  It 
is  not  every  debt  due  to  a  judgment  debtor  that  is  to  be 
attached.  The  debt  may  be  attended  with  circumstances 
which  would  prevent  the  judgment  creditor  from  enforcing 
its  immediate  payment,  and  where  such  is  the  case  it 
is  not  a  debt  of  the  nature  contemplated  by  this  Act  The 
object  of  the  Act  is  plain.  A  person  may  not  be  able 
to  pay  his  creditors  by  reason  of  not  being  paid  what  is 
owing  to  him;  and  therefore  if  judgment  is  obtained 
against  him  it  is  very  reasonable  that  debts  due  to  him 
should  be  attached  for  the  purpose  of  relieving  him  from 
the  burthen  of  the  judgment  That  is  not  the  case  here, 
because,  by  the  condition  of  the  bond,  the  property,  and  not 
the  commissioners  who  executed  the  bond,  is  charged  with 
the  payment  of  it;  and  the  agreement  which  was  entered 
into  between  the  commissioners  and  the  bondholders  gave 
to  the  plaintiff  only  a  limited  right  to  recover  the  money. 
Therefore  the  Court  are  of  opinion  that  this  is  not  such  a 
debt  as  ought  to  have  been  attached,  because  the  attaching 
it  and  compeUing  immediate  payment  would  give  a  pre- 
ference to  the  debt  due  to  this  particular  bondholder  over 
all  the  others,  which  is  in  direct  violation  of  the  agreement 
The  rule  therefore  must  be  absolute  to  set  aside  the  order. 

Rule  absolute. 
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1655. 


Heathcote  v.  Wing.  juna  23. 

vlUAIIf  had  in  last  Easter  Term  obtamed  a  rule,  calling  in  March, 

on  the  defendant  to  shew  cause  why  judgment  should  not  gpriQg      ^ 

be  entered  up  as  of  the  21st  of  April,  1864,  nunc  pro  tunc.  ^?^^  »  ▼•r- 

^                          ,              *                                -^  diet  was  en- 
It  appeared  that  the  action  came  on  for  trial  at  the  York  tered  for  the 

Spring  Assizes,  1864,  when  a  verdict  was  entered  for  the  ject  to  a  refer- 

plaintifi^  with  300Z.  damages,  subject  to  a  reference  to  ar-  ^5^  f^ow- 

bitration.    The  order  of  reference  contained  a  stipulation  ing  the 

^  plaintiff  died. 

that  it  shoidd  not  be  revoked  by  the  death  of  either  of  the  On  tHe  last 

parties  previously  to  the  making  of  the  award,  and  that  the  MioUelmas 

order  might  be  made  a  rule  of  Court.    The  plaintiff  died  on  J?""»  tjhear- 

^  ,        -^  ,  bitrator  made 

the  22nd  of  April,   1864,  and  his  widow  and  executrix  his  award,  di- 

proved  his  will  and  obtained  probate  on  the  24th  of  Jime  the  verdict  for 

following.    The  arbitrator  (having  twice  enlarged  the  time)  |^o5^^. 

made   and  published  his  award  in   favour  of  the  plain-  — -ffcW,  that, 

^  .  asbythe^T 

tiff  on  the  26th  of  November,  directing  that  the  verdict  Car.  2,  c.  s, 

already  entered  for  the  plaintiff  should  stand,  but  that  the  j^entitled ' 

damaires  should  be  reduced  to  a  stated  sum.     The  order  Jo  two  terms 

^  from  the 

of  reference  was  made  a  rule  of  Court.  verdict  to 

enter  up  judg- 

*  ment;  and  as 

Deighton  shewed  cause  in  last  Easter  Term  (May  4).—  ^^Vin^^te 

The  application  is  too  late.     By  the  139th  section  of  the  only  tiu  the 

■^^  "^  award  was 

Common  Law  Procedure  Act,  1862  (16  &  16  Yict  c.  76),  made,  and  the 

"the  death  of  either  party  between  the  verdict  and  the  conldnot 

judgment  shall  not  hereafter  be  alleged  for  error,  so  as  such  ^*^?  T**"*\ 

judgment  be  entered  within  two  terms  after  such  verdict."  in  Michaehnas 

If  the  time  when  the  verdict  was  given  at  Nisi  Prius,  in  plication  in 

March,  1864,  is  to  be  taken  as  the  date  of  the  verdict,  the  altelSSf 

section  referred  to  does  not  assist  the  plaintiff,  for  more  toenterup 

judgment  as 

than  two  terms  have  elapsed  since  that  date.      And  if  of  Easter 

the  time  when  the  award  was  made  is  the  time  of  the  nunc  pro  tone, 

verdict,  still  this  application  is  too  late,  for  the  award  was  ^"^  "  **"•• 
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18M.  made  in  Michaelmas  Term,  and  judgment  might  have  been 
signed  in  that  term.  [Piatt,  B. — It  does  not  appear  that 
the  parties  had  notice  at  that  time  that  the  award  was 
made.  Marti/n,  B. — ^If  judgment  had  been  signed  at  that 
time,  the  defendant  would  have  objected  it  was  too  soon,  as 
he  ought  to  have  four  days  in  the  Term  to  move  to  set 
aside  the  award.  In  Jones  v.  Ive  (a),  a  cause,  and  all  mat- 
ters in  difference  between  the  parties^  were  referred  by  an 
order  of  Nisi  Prius,  by  which  a  verdict  was  taken  for  the 
plaintiff,  subject  to  an  award;  the  costs  of  the  cause  to 
abide  the  event,  and  the  costs  of  the  reference  and  award 
to  be  in  the  discretion  of  the  arbitrator.  The  arbitrator,  by 
his  award,  ordered  that  the  verdict  entered  for  the  plaintiff 
should  stand,  and  directed  that  the  defendant  should  pay 
to  the  plaintiff  the  costs  of  the  reference  and  award.  It 
was  held  that  the  plaintiff  was  not  entitled  to  have  an  allo- 
catur for  the  costs,  or  to  sign  judgment  imtil  the  expiration 
of  the  proper  time  for  moving  to  set  aside  the  award.] 
Cromer  v.  Churt(b)  is  an  authority  for  the  defendant. 
There  a  verdict  was  taken  by  consent  for  the  plaintiff  at 
Nisi  Prius,  subject  to  the  certificate  of  a  barrister,  to  be 
given  in  the  following  Michaelmas  Term,  with  power  to 
enlarge  the  time  for  making  it,  and  he  enlarged  the  time 
till  the  following  Easter  Term;  and  in  the  month  of  March, 
gave  his  certificate,  directing  that  the  verdict  should  stand 
for  a  smaller  amoimt  And  it  was  held  that  final  judgment 
might  be  aigued  vmmediately  on  the  entry  of  this  verdict 
on  the  postea,  and  that  the  plaintiff  was  not  bound  to  wait 
until  the  expiration  of  the  four  first  days  of  Easter  Term. 
The  established  rule  is,  that  the  Court  will  not  direct  judg- 
ment to  be  entered  nimc  pro  time,  where  two  terms  have 
elapsed  since  the  verdict,  unless  the  delay  arises  firom  the 
act  of  the  Court:  Lanman  v.  Lord  Audley  (c),  Eva/na  v. 


(a)  10  C.  B.  429.  (6)  15  M.  &  W.  310. 

(c)  SM.&W.53fi. 
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Rees  (a)  and  Freefman  v.  TromaJi  (6).    [Parke,  R — In  the        1865. 
latter  case  the  Court  recognised  the  rule  of  law  relied  upon    hbathcotb 
by  the  plaintiff,  but  refused  to  grant  the  application,  on  the       ^^^-^ 
ground  that  the  delay  was  the  act  of  the  party,  and  not  of 
the  Court   The  law  on  this  subject  is  to  be  found  in  2  Wms. 
Saund  720,  note  (b).    The  question  is,  whether  the  arbitra- 
tor can  be  considered  as  standing  in  the  place  of  the  Court, 
so  that  his  act,  in  not  having  made  the  award  before  the 
25th  of  November,  can  be  treated  as  the  act  of  the  Court.] 
The  arbitrator  cannot  be  so  treated,   for  he  obtains  his 
jurisdiction  solely  by  the  consent  of  the  parties.     And 
therefore  the  delay  cannot  in  any  sense  be  considered  as 
the  act  of  the  Court 

Quain  in  support  of  the  rule. — First,  by  the  terms  of 
the  submission  (L  e.  by  the  contract  between  the  parties)  the 
death  of  either  of  them  was  not  to  revoke  the  reference :  Ty- 
ler V.  JoTiee  (c),  Lewis  v.  Winter  (d).  Secondly,  the  delay 
was  the  act  of  the  Court,  for  an  arbitrator  is  deputed  by 
the  Court,  with  the  consent  of  the  parties,  to  take  the  place 
of  the  Court  and  jury.  As  far  as  the  cause  is  concern- 
ed, he  has  merely  authority  to  direct  that  the  verdict 
shall  either  stand  or  be  set  asida  But  the  verdict  entered 
at  Nisi  Prius  was  a  nominal  verdict  only,  and  therefore  the 
139th  section  of  the  Common  Law  Procedure  Act  does  not 
apply,  as  the  death  of  the  plaintiff  occurred  before  the  com- 
plete verdict.  The  application  depends  upon  the  common 
*  law  jurisdiction  of  the  Court:  Brooke  v.  Feama  (e) ;  and 
if  the  Court  should  hold,  that  this  application  ought  not 
to  be  granted,  the  executrix  is  without  remedy.  [Parke, 
B. — She  may  sue  upon  the  award.] 

Cur.  adv.  vult 

(a)  12  A.  &  K  1 67.  (d)  Cited  in  Rosseli  on  Awards, 

(f>)  12  C.  B.  406.  609. 

(c)  3  B.  &  0. 144.  (tf)  2  Dowl.  P.  C.  144. 

VOL.  XI.  B  B  EXCH. 
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1866.  The  judgment  of  the  Court  was  now  delivered  by 

Hbathcotk 

••  Pabke,  B. — This  was  an  application  on  behalf  of  the 

executrix  of  a  deceased  plaintiff  to  enter  judgment  for 
the  plaintiff  as  of  Easter  Term,  1854.  The  cause  was 
tried  at  the  Spring  Assizes,  1854,  and  a  verdict  was  taken 
for  the  plaintiff  subject  to  a  reference.  The  order  of  re- 
ference provided,  that  the  death  of  either  party  should 
not  be  a  revocation.  The  plaintiff  died  on  the  22nd  of 
April,  1854,  and  his  executrix,  the  applicant,  duly  proved 
his  will  on  the  24th  of  June,  1854.  The  arbitrator  was 
duly  appointed  at  the  assizes,  and  made  and  published  his 
award  on  the  25th  of  November,  1854.  No  judgment  was 
signed  in  Michaelmas  or  Hilary  Term,  but  in  Easter  Term 
a  motion  was  made  by  Mr.  Quain  to  be  at  liberty  to  enter  a 
judgment  nunc  pro  tuna  Cause  was  afterwards  shewn, 
and  the  Court  have  now  to  decide  whether  the  rule  ought 
to  be  made  absolute. 

We  take  it  to  be  perfectly  settled  that  judgment  is  nev«sr 
given  nimc  pro  tunc,  except  on  the  ground  that  the  delay 
has  been  occasioned  by  the  act  of  the  Court  This  was  most 
distinctly  laid  down  in  the  judgment  of  the  Lord  Chief 
Justice  Jeruis  and  Mr.  Justice  Mavle,  who  strongly  urges 
the  propriety  of  administering  justice  on  established  rules, 
in  the  case  of  Freeman  v.  Tranah  (a).  In  the  case  of 
Evans  v.  Bees  (6),  the  Court  of  Queen's  Bench  laid  down  a 
rule,  which  is  no  doubt  perfectly  correct,  that  though  the 
statute  17  Car.  2,  c.  8,  requires  a  judgment  to  be  entered  up 
in  two  terms  after  verdict,  yet  the  Court  is  not  fettered  by 
that  statute  in  its  jurisdiction  to  enter  judgment  nimc  pro 
tunc  in  a  fit  case.  But  the  principle  is  still  the  same — 
it  is  only /or  a  delay  of  the  Court  in  doing  justice  that  the 
judgment  can  be  so  entered. 

The  only  question  then  is,  has  there  been  any  delay  of 
the  Court  which  has  prevented  judgment  being  entered  for 

(a)  12  C.  B.  413.  (6)  12  A.  &  R  167. 
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the  two  terms  since  the  verdict.    The  verdict,  if  the  original         1855. 
taking  of  it  is  considered  as  the  verdict  and  not  the  final  con-     Hbathootb 
elusion  of  it  by  the  making  of  the  award,  dates  at  the  Spring        wwg. 
Assizes,  1854,  and  consequently  four  terms,  viz.  Easter, 
Trinity,  Michaelmas,  and  Hilary  Terms,  have  elapsed.    But 
there  was  no  verdict  at  the  assizes  that  could  be  acted  on 
by  signing  judgment.    It  was  incomplete  till  settled  by  the 
arbitrator,  and  we  think  two  terms  after  a  complete  ver- 
dict are  meant  by  the  statute  to  be  allowed,  if  the  plaintiff 
dies  after  the  verdict  is  inchoate.     How  then  are  the  two 
terms  to  be  estimated?    Is  Michaelmas  Term,  on  the  last 
day  of  which  the  verdict  was  complete  by  the  award,  to  be 
considered  as  one?     We  have  not  been  able  to  find  any 
authority  on  this  question,  but  it  seems  highly  reasonable  to 
hold  that  the  statute  of  17  Car.  2,  means  to  give  the  execu- 
tor two  terms,  during  all  or  at  least  a  paxt  of  which  he 
coidd  have  entered  up  judgment;  and  the  executrix  cer- 
tainly could  not  have  entered  up  the  judgment  on  the  last 
day  of  Michaelmas  Term,  as  there  was  no  time  for  a  rule 
for  judgment  to  have  been  granted. 

Therefore  we  think  the  executrix  had  the  power  to  enter 
up  judgment  in  Hilary  Term  and  Easter  Term,  and  the  ap- 
plication, being  made  in  Easter  Terra,  was  in  time.  Per- 
haps she  might  have  signed  it  without  leave  of  the  Court, 
but  the  delay  of  the  arbitrator  might  fairly  be  considered 
as  the  delay  of  the  Court  Therefore  the  rule  to  enter  the 
judgment  as  of  Hilary  or  Easter  Term,  1854,  will  be 
absolute. 

Rule  absolute. 


B  B  2 
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1856. 


June  19.  BOTLE  V,  WlSEMAN. 

It  is  the  pro-  X  HIS  was  an  action  for  a  libel  originally  published  in 
jlSge^tNtai  "The  Qnivers,"  a  French  newspaper,  and  afterwards  in 
Prius  to  de-      urj^Q  Catholic  Standard  "  and  "  The  Tablet,"  two  English 

oide  all  pre-  \  ° 

liminary  quee-  newspapers  (a).      The   case    was    tried    twice,    and    the 

upon  which  Court  had,  after    the    first    trial,    granted   a   new  trial 

^t^o?Se  ^^   ^^  ground   of  the  improper  reception  of  evidence, 

eridence  de-  g^^  ^Abo  on  the  ground   that  the  testimony  of  the  de 

In  an  action  fendant  had  been  improperly  rejected.      The  cause  was 

plaintiff,  in  tried  the  second  time  before  PloM,  B.,  at  the  last  Spring 

Se^^ubiiS?^*  Assiies  for  Surrey,  when  it  was  sought  to  prove  the  publi- 

tion  of  the  cation  of  the  libel  in  "The  Univers  "  by  ffivinff  secondary 

Ubel,  tendered        .,  ^,  ^,  .T,,oi 

secondary  evi-  evidence  of  the  contents  of  a  letter  written  by  the  defendant 
oontentB  of  a  ^  ^®  Abbe  Cognat,  a  Roman  Catholic  priest  residing  in 
letter  written    Pana  and  which  letter  was  alleged  to  contain  admissions 

by  the  defend-  ,  rm  ^ 

ant.  On  the  implicating  the  defendant.  The  Abbe  Cognat  had  refused 
^dant,  a^dcT  either  to  give  up  the  letter  or  to  attend  the  trial  and 
"^Toed^  produce '  it.  A  witness  called  on  the  part  of  the  plamtiff 
the  original:     -^as  requested  to  state  the  contents  of  the  letter  from 

— Beld,  that  , 

the  Judge  was  memory,  whereupon  the  defendant  s  counsel  handed  a  docu- 
of  thecauaT  iJ^^^t  to  the  witness  and  asked  him  whether  that  was  not 
bound  to  hear  ^^^  original  letter,  to  which  the  witness  replied  that  if  it 

the  evidence  . 

on  both  aides,  was  it  had  been  altered.     It  was  then  proposed,  on  the  part 

whether  the  of  the  defendant,  to  give  evidence  to  shew  that  the  docu- 

fewSTwM  ttfe  ^®^*  tendered  was  the  original  letter;  and  it  was  submitted, 

original  or  that  on  satisfactory  proof  of  that  fact  the  secondary  evi- 

not;  and  that,  "^ 

if  it  was,  the  dence  must  be  excluded.  There  had  not  been  any  notice 
denwrwMin^  to  produce  Or  to  admit  this  letter.  The  learned  Judge, 
admissible.       however,  ruled  that  the  defendant  could  not  at  that  stage 

of  the  cause  give  such  evidence,  but  that  he  might  do  so 

(a)  See  Ihe  report  of  the  case,  ante,  voL  x.,  p.  647. 
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when  his  case  came  on.    The  cause  proceeded,  but  the  de-      ^655^ 
fendant  did  not  tender  any  evidence,  and  a  verdict  was 
found  for  the  plaintiff  with  lOOOZ.  damages. 

Shee,  Serjt,  had  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside  and 
a  new  trial  had,  on  the  groimd  that  the  evidence  in  question 
had  been  improperly  rejected,  and  also  of  the  damages 
being  excessive. 

Lush  and  Raymond  {E.  Ja/mea  with  them)  shewed 
cause. — ^The  evidence  tendered  by  the  defendant  during  the 
progress  of  the  plaintiff's  case  was  properly  rejected  The 
defendant  had  an  opportunity  of  producing  the  document 
as  part  of  his  own  case.  The  plaintiff  was  entitled  to  give 
secondary  evidence  of  the  contents  of  the  letter.  [Pa/rke,  R 
— He  had  laid  the  foundation  for  the  admissibility  of 
secondary  evidence.  But  such  evidence  is  admissible  only 
where  the  original  is  wanting,  and  consequently,  on  the  pro^ 
duction  of  the  original,  the  secondaiy  evidence  was  out  of 
the  question.  It  was  for  the  Judge  alone  to  decide  whe- 
ther the  secondaiy  evidence  was  admissible,  and  for  that 
purpose  he  ought  to  have  heard  all  the  evidence.  All 
collateral  matters  as  to  the  admissibility  of  evidence  are  for 
the  Judge  and  not  for  the  jury.]  Jones  v.  Fort  (a)  is  a  de- 
cision in  the  plaintiff's  favour.  There  the  plaintiff  tendered 
an  examination  of  the  defendant  taken  before  bankruptcy 
commissioners,  and  Lord  Tenterden  refused  to  allow  the 
defendant  to  call  witnesses  to  prove,  before  the  examination 
was  read,  that  it  was  incomplete  and  inadmissible;  the 
learned  Judge  said,  "I  give  no  opinion  on  the  effect  of 
the  evidence  suggested;  but  I  cannot  admit  it  at  present 
The  inconvenience  of  allowing  the  interposition  of  evidence 

(a)  Moo.  &  R  2. 
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out  of  its  regular  course  would  be  very  great''  [Parke,  R 
— ^That  decision  cannot  be  treated  as  law.  This  point 
was  considered  in  BarUett  v.  Smith  (a)  where  I  referred  to 
the  case  of  Major  Campbell,  and  to  another  case,  where  I 
was  aware  that  the  same  point  would  most  likely  be  raised 
before  me  on  a  trial  for  murder  at  York  In  both  oases  all 
the  Judges  were  of  opinion  that  such  matter  was  for  the 
Judge  only.]  Suppose  the  plaintiff  gives  in  evidence  a 
document  which  he  alleges  is  in  the  handwriting  of  the  de» 
fendant  and  the  defendant  denies  the  fact>  that  would  be  a 
question  for  the  jury.  In  Whitehead  v.  Scott  (6),  which 
was  an  action  of  trover  for  a  deed,  Lord  Tenterden,  C.  J., 
held  that  the  plaintiff  might  prove  the  nature  and  de- 
scription of  the  document^  though  the  defendant  then  offer- 
ed to  produce  it,  and  that  the  defendant  might  produce  it 
as  part  of  his  case.  [Parke,  K — There  no  question  as  to 
secondary  evidence  was  involved.  The  evidence  given 
by  the  plaintiff  was  merely  for  the  purpose  of  identifica- 
tion.] 

Shee,  Serjt,  Bramvwdl,  and  WHles  appeared  in  support 
of  the  rule,  but  were  not  called  upon  to  argua 

Parkii;  R — I  am  of  opinion  that  the  rule  must  be  ab- 
solute. I  entertain  no  doubt  upon  the  question.  On  a 
trial  at  Nisi  Frius,  it  is  the  sole  duty  of  the  Judge  to  decide 
any  question  of  fact  which  may  ari&e  in  the  course  of 
the  inquiry,  on  which  the  admissibility  of  evidence  de- 
pends. Now,  the  rule  is,  that  secondary  evidence  is 
not  admissible  unless  primary  evidence  cannot  be  pro* 
cured;  and  before  it  can  be  admitted,  it  must  be  shewn 
that  reasonable  efforts  have  been  made,  and  have  proved 
unavailing,  to  procure  the  primary  evidence;    Such  proof 

(a)  11  M.  &  W.  483.  (6)  Moo.  &  R  2. 


r. 
WlBEMAK. 
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was  given  in  this  case,  for  the  plaintiff  gave  sufficient  evi* 
denoe  to  let  in  parol  proof  of  the  contents  of  the  instrument^ 
if  the  instrument  itself  had  not  been  produced.     But  the 
defendant  interposed  by  producing  a  document  which  he 
tendered  as  the  original  letter.     Whether  such  was  the  hct 
was  to  be  decided,  for  the  mere  statement  of  the  defendant 
that  it  was  is  not  sufficient^  neither  was  the  statement  of 
the  plaintiff's  witness,  that  be  saw  the  original  letter,  and 
that  the  document  produced  was  not  the  original     There 
being  these  conflicting  statements,  the  Judge  was  bound  to 
hear  evidence  on  both  sides,  and  decide  whether  the  docu- 
ment tendered  bjthe  defendant  was  the  original  If  he  had 
decided  that  it  was  not,  it  would  have  been  competent  for  the 
plaintiff  to  give  the  secondary  evidence  he  offered,  and  the 
credit  due  to  it  would  be  for  the  jury.     In  such  a  case  the 
Judge  should  hear  the  witnesses  at  length,  for  the  purpose  of 
deciding  whether  the  document  tendered  is  the  original ;  and 
if  he  is  of  opinion  that  it  is,  that  document  alone  must  be  read 
to  the  jury.    This  is  the  law  as  laid  down  by  the  Judges  on 
the  prosecution  of  Major  Campbell  (a),  where  they  ex- 
pressed the  opinion,  that,  on  a  djring  declaration  being  ten- 
dered in  evidence,  it  was  not  competent  to  the  Judge  to 
leave  it  to  the  jury  to  say  whether  the  deceased  knew,  when 
he  made  it,  that  he  was  at  the  point  of  death,  as  such 
matter  must  be  decided  by  the  Judge  and  not  by  the  jury. 
The  authority  of  that  case  has  always  been  acknowledged, 
and  it  is  now  well  settled  that  all  these  preliminary  ques- 
tions on  which  the  reception  of  evidence  depends  ought  not 
to  be  submitted  to  the  jury  for  their  consideration,  but  must 
be  decided  by  the  Judge  himself 

Alderson,  B. — I  am  of  the  same  opinion.     There  is  a 
material  difference  between  the  question  whether  a  docu- 

(a)  11  M.  &  W.  486. 
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^^^•^  ment^  which  is  an  undisputed  original,  ought  to  have  been 
received  in  evidence,  and  whether  secondary  evidence  of  a 
particular  document  ought  to  be  received,  on  the  ground  that 
a  document  tendered  as  the  original  is  not  in  fact  the  origi- 
nal. *It  appears  to  me,  that  it  is  upon  the  false  analogy  be- 
tween these  cases  the  fallacy  of  the  argument  turns.  Where 
a  deed  is  received  in  evidence,  the  deed  is  proved  in  the 
regular  way  by  its  production,  and  the  party  seeking  to 
alter  the  effect  of  the  evidence  must  give  his  proof  when 
his  turn  comes,  and  the  whole  of  the  evidence  must  go  to 
the  jury.  So,  in  such  a  case  as  occurred  yesterday,  where 
an  old  lady  was  said  to  have  received  love  letters  from 
a  person  against  whom  she  brought  an  action  for  breach 
of  promise  of  marriage,  there  was  prima  fieune  evidence 
that  those  letters  were  in  the  handwriting  of  the  defend- 
ant, and  they  were  either  the  originals  or  forgeries;  but, 
whether  they  were  or  were  not  was  not  a  question  of  se- 
condary evidence,  and  the  defendant  was  therefore  obliged  to 
wait  till  his  own  case  came  on  before  he  could  prove  the 
falsehood  of  her  statement^  by  contradicting  the  evidence 
of  her  witnesses  who  deposed  to  the  handwriting  being 
his.  The  question  of  the  genuineness  of  handwriting  is 
for  the  jury,  as  a  question  of  primary  evidence.  In  both 
those  cases  it  is  primary  evidence,  but  here  the  question 
is  what  evidence  are  the  jury  to  receive,  and  not  what 
evidence  they  are  to  believe.  It  is  clear,  that  the  plaintiff 
was  seeking  to  give  secondary  evidence  of  a  matter  that  ex- 
isted elsewhere.  Where  was  that  document  which  was  the 
primary  evidence,  and  without  the  non-production  of  which 
secondary  evidence  was  altogether  inadmissible?  The 
plaintiff's  case  was  that  it  was  in  France.  The  defend- 
ant s  case,  that  it  was  there  in  Court  Which  is  right?  If 
the  plaintiff's  case  is  right,  he  is  entitled  to  give  the  second- 
ary evidence.  If  the  defendant  is  correct,  the  secondary 
evidence  is  inadmissible.     Who  then  is  to  determine  whe- 
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ther  that  document  is  to  be  received  at  all?  Sorely  not  the 
jury,  for  they  are  only  to  judge  upon  the  evidence  when  it 
is  received.  It  is  the  duty  of  the  Judge,  and  he  must  de-  -^ig^jj^ 
termine  whether  it  ought  to  be  received;  and  if  for  that 
purpose  it  is  necessaiy  that  he  should  determine  a  question 
of  tact,  he  must  determine  that  question,  and  the  party 
against  whom  the  Judge  decides  has  his  remedy  by  apply- 
ing to  the  Gowrt  to  correct  the  error,  if  the  Judge  has  de- 
cided wrongly.  The  question  of  fact  must  be  submitted, 
first,  to  the  Judge,  and  afterwards  to  the  Court  If  he  re- 
ceives the  evidence,  and  the  Court  are  of  opinion  that  he 
ought  not  to  have  received  it^  his  decision  will  be  overruled 
But  there  is  no  question  for  the  jury  as  to  the  reception  of 
the  evidence,  for  their  duty  does  not  arise  until  after  the 
evidence  has  been  received. 

m 

Flatt,  B. — I  greatly  regret  that  by  any  mistake  of  mine 
(for  I  must  now  take  it  for  granted  that  I  was  mis- 
taken, though  I  am  scarcely  convinced  on  this  point),  and 
apart  from  the  merits  of  the  case,  the  plaintiff  should  have 
again  failed.  I  must  own  that  the  point*  came  suddenly 
upon  me  at  the  trial,  and  I  was  strongly  impressed  with 
the  conviction  that  it  was  for  the  defendant  to  displace 
anything  that  was  proved  by  a  witness  for  the  plaintiff 
The  plaintiff's  witness  stated  that  he  saw  a  certain  docu- 
ment, and  that  the  document  tendered  was  not  the  one  he 
saw.  It  appeared  that  the  person  who  shewed  that  docu- 
ment to  him  was  not  present  at  the  assizes,  and  could 
not  have  given  evidence  directly  against  him.  But  putting 
that  aside,  it  occurred  to  me  that  the  mere  production  of  a 
paper,  which  was  said  by  the  defendant  to  be  that  to  which 
the  witness  adverted,  ought  Qot  to  be  sufficient  to  induce 
me  to  try  the  question,  whether  it  was  or  not.  It  struck 
me  that  the  proper  mode  of  proceeding  was  tp*  take  the 
evidence  of  the  witness,  valeat  quantum,  and  then  to  let 


366  EXCHEQUER  REPORTS. 

^^  the  defendant  produce  his  witnesses,  which,  however,  he 
did  not  da  If  the  defendant  could  have  shewn  satis- 
factorily that  the  witness  for  the  plaintiff  had  been  stating 
what  was  false,  that  would  have  defeated  the  plaintiff's 
case  altogether.  It  seemed  to  me  that  that  was  the  manly 
and  straightforward  mode  of  meeting  the  case.  Some  notice 
was  given  to  the  defendant  of  the  intended  production  of 
this  paper.  The  witness  had  been  to  Paris  for  the  purpose 
of  obtaining  the  original,  either  by  receiving  it,  or  by  ob- 
taining the  attendance  of  the  Abb^  Cognat  to  produce  the 
document  himself.  This  was,  however,  refused.  The  evi- 
dence was  under  the  dominion  of  the  defendant,  for  he  had 
the  document  here,  though  the  plaintiff  had  no  notice  that 
it  would  be  produced,  and  there  was  no  notice  to  inspect 
and  admit  it  Whilst  the  witness  was  in  the  course  oS 
being  examined,  the  letter  was  produced,  and  suddenly  put 
into  the  witness's  hand,  but  he  positively  stated  that  that 
letter  was  not  the  paper  he  saw.  At  the  trial,  I  was  very 
strongly  impressed  with  the  belief  that  I  took  the  right 
course.  However,  I  feel  myself  bound  by  the  opinions 
of  my  brethren,  who  consider  that  I  was  wrong;  and  I 
concur  with  them  in  thinking  that  the  rule  must  be  abso- 
lute. 

Martin,  B. — ^The  question,  whether  evidence  which  is 
l;endered  is  admissible,  is  one  of  law.  It  is  for  the  Judge  to 
decide  it,  subject  to  the  correction  of  the  Court  out  of 
which  the  record  comes,  or  of  a  Court  of  error;  and  the 
rule  is  equally  applicable  to  the  admissibility  of  secondary 
evidence.  If  a  party  produces  what  he  alleges  to  be  a  copy 
of  a  document,  and  the  opposite  party  then  produces  a  docu- 
ment which  he  alleges  to  be  the  original,  if  that  be  true, 
the  copy  is  not  admissible;  but  the  Judge  must  determine 
whether  it  is  the  original,  and,  so  far  as  the  jury  are  con- 
cerned, the  document  which  h&s  been  read  as  a  copy  is  not 
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before  lihem.  Whether  a  document  is  an  original  or  a 
copy,  is  a  question  which  may  arise  in  the  course  of  a  trial, 
and  may  occasion  great  inconvenience;  but  such  a  con-  Wisiman. 
sideration  cannot  affect  the  law.  It  has  been  stated,  and 
with  truth,  that  there  are  no  degrees  of  secondary  evidence; 
therefore,  a  copy  and  the  statement  by  the  party  of  the  con- 
tents of  a  written  document  stand  on  exactly  the  same 
footing  in  point  of  law.  It  seems  to  me  that  the  true  rule 
requires  the  Judge  to  decide  as  to  the  admissibility  of  evi- 
dence, and  if  so,  it  follows  as  a  necessary  consequence,  that 
he  must  try  whether  a  document  produced  as  the  original, 
when  secondary  evidence  is  offered,  is  so  or  not  I  agree 
that  Jones  v.  Fort  (a)  is  an  authority  in  the  plaintiff's  fa- 
vour; but  I  think  it  is  erroneous,  for  I  am  of  opinion  that 
the  Judge  ought  to  have  decided  whether  the  examination 
of  the  defendant  before  the  commissioners  in  bankruptcy 
was  receivable  in  evidence,  and  to  have  heard  the  evidence 
tendered  to  shew  that  it  was  not  The  case  of  Whitehead 
V.  Scott  (b)  appears  to  me  to  be  perfectly  right  For  the 
purpose  of  identifying  anything,  whether  it  be  a  writing 
or  anything  else,  proof  may  be  given  to  shew  what  it 
is.  And  therefore,  in  an  action  of  trover  for  a  pro- 
missory note,  the  contents  of  the  promissory  note  may  be 
stated  verbally  by  a  witness.  The  reason  is,  that  the  evi- 
dence is  not  given  of  the  contents  as  evidence,  but  for 
the  purpose  of  identification.  Therefore,  in  an  action  of 
trover  brought  for  a  deed,  as  was  the  case  in  White- 
head V.  Scott,  the  witness  was  properly  asked  to  describe 
the  indorsement  on  the  back  of  it,  or  the  contents  of 
it,  or  any  other  matter,  merely  for  the  purpose  of  identifi- 
cation. In  an  action  of  trover  for  a  cart,  it  might  be  iden- 
tified by  shewing  the  name  of  the  owner  and  the  descrip- 
tion on  the  cart  itself.    Whitehead  v.  Scott,  therefore,  which 

(a)  1  Moo.  &  M.  196.  (&)  Moo.  &  B.  2. 
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1865.        involved  the  question  as  to  the  admissibility  of  evidence  for 
^^^l^^T'      ^^^  pmpose  of  identification,  wholly  differs  from  that  of 
^'  secondary  evidence  which  is  given  with  a  view  of  proving 

the  contents  of  a  written  instrmnent,  to  shew  its  effect 
For  these  reasons  I  am  of  opinion  that  my  Brother  PlaU 
ought  to  have  heard  the  evidence,  and  to  have  himself 
decided  whether  the  letter  tendered  was  the  original  or 
not 

Aldebson,  B.,  added: — It  is  better  to  state  that  the  case 
of  Jones  V.  Fort  must  now  be  considered  as  overruled^  than 
to  endeavour  to  distinguish  it  from  the  present  case. 

Rule  absolute. 
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1855. 


Rawstron  v.  Taylor  June  23. 


T 


HIS  was  an  action  to  recover  damages  for  the  injury  to  The  owner  of 

land  has  an 

certain  mills,  manufactories,  cottages,  and  premises  of  the  unqualified 
plaintiflf,  caused  by  the  diminished  supply  of  water  in  con-  it^forJLicul^ 
sequence  of  the  alleged  unlawful  acts  of  the  defendant.  tural  purposes, 

,  ,  in  order  to 

The  declaration  contained  four  counta     The  first  count  get  rid  of  mere 

surface  water 

was  for  the  diversion  of  certain  streams  and  watercourses  the  supply  of' 
from  the  premises  of  the  plaintiff    The  second  count  was  ^  ^^i*^d 

its  flow  follow- 
ing no  regular  or  definite  course;  and  a  neighbouring  proprietor  cannot  complain  that  he  is 
thereby  depriyed  of  such  water  which  otherwise  would  have  come  to  his  land. 

The  land  of  the  plaintiff  and  defendant  was  contiguous,  and  on  the  outside  of  the  defend- 
ant's land,  and  near  to  it,  was  a  wet  springy  spot,  where  at  most  seasons  of  tiie  year  some 
water  rose  to  the  surface,  and  collected  in  sufficient  quantity  to  flow  down  the  slope  of  the 
land.  In  times  of  wet  a  great  body  of  water  flowed  down,  and  after  a  long  drought  there  was 
hardly  any,  and  sometimes  nona  There  was  no  regularly  formed  ditch  or  channel  for  the 
water,  the  place  where  it  flowed  being  constantly  trodden  in  by  cattle.  The  water  which 
was  not  absorbed  (and,  except  in  times  of  drought,  all  of  it  was  not  absorbed)  ran  into  an 
old  watercourse  of  the  plaintiff,  which  led  into  a  reservoir  of  the  plaintiff  The  water  had 
so  flowed  for  upwards  of  twenty  years.  The  defendant,  for  the  purpose  of  draining  his 
land,  and  of  supplying  some  part  of  his  property  with  water,  diverted  this  water  from  the 
plaintiff's  reservoir. 

At  another  spot  on  the  plaintiff's  land,  as  long  ago  as  any  one  could  recollect,  water  had 
always  risen  to  the  surface.  There  had  generaUy  been  a  drinking  place  for  cattle  formed 
with  stones,  and  the  overflow  of  the  water  went  down  a  ditch,  and  thence  into  a  waterooune 
to  the  plaintiff's  reservoir: — Meld,  that  the  defendant  was  not  liable  to  the  plaintiff  for 
having  deprived  him  of  the  use  of  such  waters,  he  having  diverted  them  by  draining  his 
land,  for  the  purpose  of  getting  rid  of  the  water,  and  of  supplying  another  portion  of  his 
property  with  it. 

For  upwards  of  twenty  years  water  had  flowed  through  an  old  drain  on  the  defendant's 
land,  and  along  an  ancient  watercourse,  and  thence  along  a  close  of  the  defendant,  called 
0.  B.,  and  had  thence  contributed  to  supply  the  plaintiff's  mills  after  their  erection  in  1845. 
In  that  year  the  defendant  by  deed  conveyed  to  the  plaintiff  the  dose  G.  B.,  "  together  with 
all  ways,  watercourses,  liberties,  privileges,  rights,  members,  and  appurtenances  to  the 
same  close  belonging  or  appertaining,"  subject  to  the  proviso,  that  it  should  be  lawful  for 
the  defendant  to  use,  for  any  manu&cturing,  domestic,  or  agricultural  purposes,  any  water 
flowing  from  or  through  the  contiguous  lands  of  the  defendant  unto  and  into  the  close  Q.  B., 
returning  the  surplus,  or  so  much  as  remained,  after  being  used  for  the  purposes  aforesaid, 
into  its  usual  channel  at  acertain  point,  so  that  the  water  ehould  not  be  diverted  from  its  then 
course,  but  be  allowed  to  flow  into  the  close  O.  B.  The  defendant  erected  a  lock-up-tank 
upon  his  land,  and  caused  the  water  which  arose  on  his  land,  near  to  the  close  Q.  B.,  and 
which  had  previously  been  accustomed  to  flow  along  the  old  drain  and  ancient  watercourse 
into  the  close  O.  B.,  and  he  caused  the  water  to  be  conveyed  from  the  tank  to  a  lower  part  of 
his  land,  to  be  used  by  his  tenants.  This  water  was  used  by  them  for  the  purposes  men- 
tioned in  the  provito  to  ther  deed,  but  the  surplus  could  not  be  returned  to  the  close  O.  B. 

Held,  that  by  the  deed  the  defendant  granted  to  the  plaintiff  the  use  of  the  water,  subject 
only  to  the  use  by  himself  of  it  as  specified  in  the  proviso;  and  that,  by  locking  it  up,  he  had 
diverted  it,  and  was  liable  to  an  action  for  a  breach  of  his  covenant,  by  reason  of  such 
diversion. 
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^J^865^      for  cutting  and  making  certain  pipes  and  drains  near  to 
BiLWBTBON     streams  and  watercourses  which  ought  to  have  supplied  the 

Tatlob.  mills  and  premises  of  the  plaintiff,  and  so  preventing  water 
from  flowing  and  percolating,  under  ground  and  on  the  sur- 
ieuce,  in  its  natural  and  ordinary  course  into  those  streams 
and  watercourses,  whereby  the  supply  of  water  to  the  pre- 
mises of  the  plaintiff  had  been  diminished.  The  third 
count  was  for  lajring  pipes  and  drains  by  the  defendant  in 
his  own  lands,  and  so  preventing  the  flow  and  percolation, 
from  the  lands  of  the  defendant  to  those  of  the  plaintiff,  of 
water  which  the  plsdntiff  allied  he  was  entitled  to,  and  which 
would  have  flowed  to  his  mills  and  manufactorie&  The 
fourth  coimtwas  as  follows: — And  the  plaintiff  also  sues  the 
defendant,  for  that  by  a  certain  deed  bearing  date  the  1 1th 
day  of  August^  A.  D.  1845,  sealed  with  the  seal  of  the  de- 
fendant^ and  by  him  delivered  to  the  plaintiff  for  the  con- 
sideration therein  mentioned,  the  defendant  conveyed  to  the 
plaintiff,  his  heirs  and  assigns,  a  certain  piece  or  parcel  of 
land  therein  described  and  called  Clayfield,  &c.,  a  certain 
other  piece  or  parcel  of  land  therein  described  as  being  part 
of  a  certain  close  called  Oin  Bank,  (excepting  and  reserving 
unto  the  defendant^  his  heirs  and  assigns,  and  their  servants, 
agents,  tenants,  and  workmen,  certain  rights  in  the  said 
deed  specified,  but  which  are  not  material  to  the  plaintiff's 
present  complaint)  ;  and  it  was  by  the  said  deed  declared, 
that  it  should  and  might  be  lawful  for  the  defendant,  his 
heirs  and  assigns,  and  his  and  their  tenants,  lessees,  or 
grantees,  to  use  and  apply  for  any  manufacturing  domes- 
tic or  agrictiltural  purposes,  any  water  flowing  &om  or 
through  the  contiguous  lands  of  the  said  defendant  unto 
and  into  that  portion  of  the  Oin  Bank  thereafter  referred 
to,  returning  the  surplus,  or  so  much  as  might  remain  after 
being  used  for  the  purposes  aforesaid,  into  its  natural  course 
or  channel  at  a  certain  point  marked  (B)  in  a  map  or  plan 
indorsed  upon  the  said  deed,  and  so  that  the  same  water 
should  not  be  at  any  time  diverted  from  its  then  present 
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track  or  course,  but  be  allowed  to  run  and  flow  into  that      ^  ^^^^'  ^ 
portion  of  the  Gin  Bank  so  marked  (B)  as  aforesaid.    And     iuwstboii 
the  plaintiff  says  that  divers  large  quantities  of  water  after-       Tatlor, 
wards,  and  after  the  making  of  the  said  deed,  flowed  from 
and  through  the  said  contiguous  lands  of  the  said  defendant, 
and  would  in  the  natural  and  ordinary  course  of  the  said 
water  have  flowed  unto  and  into  that  portion  of  the  said 
close  called  the  Gin  Bank  so  marked  (B)  as  aforesaid,  and 
that  some  of  the  said  water  was  used  and  applied  by  the 
said  defendant,  and  his  tenants,  lessees,  and  grantees,  for 
manufacturing,  domestic,  and  agricultural  purposes,  but  a 
large  surplus  remained.    Tet  the  plaintiff  says,  that  such 
surplus  was  not  returned  into  its  usual  course  or  channel  at 
the  said  point  so  marked  (B)  as  aforesaid  in  the  said  map 
or  plan,  and  that  a  large  quantity  of  the  said  water  which 
flowed  from  and  through  the  said  contiguous  lands  of  the 
defendant,  and  which  would  in  the  natural  and  ordinary 
course  of  the  said  water  have  flowed  unto  and  into  that 
portion  of  the  said  dose  called  the  Gin  Bank  so  marked  (B) 
as  aforesaid,  and  which  was  not  used  by  the  defendant  or 
his  assigns  or  his  or  their  tenants,  lessees,  or  grantees,  for 
manu&cturing,  domestic,  or  agricultural  purposes,  has  been 
wrongfrdly  diverted  by  the  defendant  from  the  track  or 
course  thereof  in  the  said  deed  mentioned,  to  wit,  its  track 
or  course  at  the  time  of  the  making  of  the  said  deed,  and 
that  the  defendant  has  wrongfully  prevented  large  quanti- 
ties of  the  same  water  from  running  and  flowing  into  the 
said  portion  of  the  Gin  Bank  so  marked  (B)  as  aforesaid, 
and  thereby  the  plaintiff  has  been  prevented  working  cer- 
tain mills  and  manufactories  of  his  which  are  situate  near 
to  the  said  portion  of  the  said  Gin  Bank  as  beneficially  as 
he  might  and  otherwise  could  and  would  have  done,  and 
he  is  otherwise  greatly  injured. 

The  defendant's  pleas  were  asfollows : — First :  Not  guilty. 
Secondly  to  the  first  count,  a  denial  of  the  plaintiff's  right  to 
the  flow  of  the  streams  and  watercourses  therein  mentioned. 


Tatlor. 
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1856         — Thirdly  to  the  second  county  a  denial  of  the  plaintiffs  right 

J     *     '      to  the  flow  of  the  streams  and  watercourses  therein  mention* 
Rawbtbon 

V.  ed — Fourthly  to  the  third  count,  a  denial  that  the  plaintiff 

was  entitled  to  the  benefit  and  advantage  of  the  flow  and  per- 
colation in  that  count  mentioned,  or  that  the  water  would 
have  flowed  to  the  mills  and  manufactories  of  the  plaintiff — 
Fifthly  to  the  fourth  coimt,  that  quantities  of  water  did  not, 
after  the  making  of  the  said  deed,  flow  through  the  lands  of 
the  defendant,  nor  would  they  in  the  natural  and  ordinary 
course  have  flowed  unto  or  into  that  portion  of  the  said  close 
called  the  Gin  Bank  so  marked  (B)  as  in  that  count  alleged. 
— Sixthly  to  the  fourth  county  that  a  surplus  of  the  water 
so  used  and  applied  did  not  remain  as  alleged — Seventhly 
to  the  fourth  coimt,  that  no  water  which  the  plaintiff  was 
entitled  to,  had  been  diverted  by  the  defendant  or  prevented 
by  him  from  flowing  unto  and  into  the  said  portion  of  the 
said  Gin  Bank  marked  (B)  as  in  the  said  count  alleged. 

Issue  in  fact  was  joined  upon  each  of  the  pleas. 

The  cause  came  on  for  trial  at  the  Liverpool  Spring  As- 
sizes, 1854*,  and  an  order  was  then  made,  by  consent,  that  a 
verdict  should  be  entered  for  the  plaintiff,  subject  to  the 
opinion  of  this  Court  upon  a  special  case  in  which  the  facts 
were  to  be  stated  by  an  arbitrator,  and  the  damages  (if 
any)  sustained  by  the  plaintiff  in  consequence  of  the  diver- 
sions complained  of,  specifying  the  particular  damage  (if 
any)  sustained,  to  be  attributed  to  each  diversion  respect- 
ively. 

In  pursuauce  of  this  order  the  following  special  case  was 
stated  for  the  opinion  of  this  Court  Copies  of  the  plead- 
ings, and  a  plan  shewing  the  plaintiff's  lands  and  the  con- 
tiguous lands  of  the  defendant,  accompanied  the  case^  and 
were  to  be  taken  as  part  thereof — 

The  plaintiff  is  the  owner  and  occupier  of  certain  mills 
and  reservoirs  shewn  upon  the  plan.  He  is  also  the  owner 
of  all  the  property  edged  green.  The  defendant  is  the 
owner  of  the  land  upon  the  plan  edged  pink.     The  injury 
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complained  of  is  the  dimmution  of  the  water  conveyed      ^  I8fi5.^ 
down  the  streams  to  the  reservoirs  to  mills  Nos.  1  and  3,      Rawbtbon 
caused  by  certain  works  of  the  defendant     The  streams       tatlob. 
must  be  conadered  respectively. 

In  1832  the  plaintiff  erected  mill  No.  1,  and  placed  the 
reservoir  on  an  old  watercourse  shewn  upon  the  plan.  It 
flows  down  from  a  place  called  the  Long  Acres,  and  de- 
rived some  supply  of  water  from  the  two  sources  which 
will  be  now  adverted  to.  The  land  slopes  principally  from 
the  right  to  the  left  of  the  plan.  The  arrows  shew  more 
accurately  the  direction  of  the  dopes.  At  the  right  hand, 
about  the  top  of  the  plan,  at  the  spot  marked  D,  upon 
moor  land  just  outside  the  defendant's  property,  was  a 
wet,  spongy  spot.  At  most  seasons  of  the  year  some  water 
rose  to  the  surface,  and  sufficient  collected  to  flow  down  the 
slope  of  the  land  It  took  the  direction  down  a  hollow 
place  inside  of  the  wall  along  the  course  of  the  blue  dotted 
line  to  the  Slacks  farm  house.  In  times  of  wet  a  great 
body  of  water  flowed  down,  and  after  a  long  drought  there  ,  . 
was  hardly  any,  and  sometimes  none.  There  was  no  regu- 
lar formed  ditch  or  channel  for  the  water,  the  place  where 
it  flowed  being  constantly  trodden  in  with  cattle.  There 
was  at  times  a  drinking  place  for  cattle  at  the  comer  of  the 
field  near  D.,  but  unless  kept  clear  it  was  soon  trodden  in 
with  cattle.  Near  to  the  Slacks  there  was  a  channel  cut^ 
which  conveyed  the  water  into  a  trough  there,  which  the 
water  flowed  through  and  supplied  the  housa  The  water 
after  leaving  the  trough  took  no  particular  direction.  It 
either  flowed  over  the  meadow  down  the  slope  of  the  land,  or 
the  tenant  of  Slacks  made  it  flow  through  the  manure  heap 
and  then  over  the  meadow;  or  at  times  of  a  great  flow  of 
water  the  tenant  turned  it  to  the  back  of  the  house,  through 
a  hole  in  the  fence,  or  cut  a  channel  to  carry  it  ofi^  which- 
ever was  most  convenient:  but  whichever  direction  was 
given  to  the  water,  so  much  of  it  as  was  not  absorbed  by 
the  land  (and  all  was  not  absorbed  except  in  times  of 
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1655.  drought)  found  its  way  down  the  slope  of  the  land  into  a 
Rawstrom  ditch  which  carried  it  to  Long  Acres  and  thence  down  the 
Tatlob.  ^^^  watercourse.  The  water  had  flowed  in  the  manner 
above  described  for  more  than  twenty  years  before  the  act 
(rf'the  defendant  complained  of,  in  fact,  as  far  back  as  living 
memory  could  speak  to.  The  defendant,  for  the  purpose 
of  procuring  a  supply  of  water  to  some  property  belong- 
ing to  him,  situate  toward  the  bottom  of  the  plan,  and  at 
the  same  time  draining  his  land,  laid  many  pipes  in  his 
field,  as  shewn  by  the  pink  dotted  lines;  and  one  drain  was 
laid  up  to  the  point  D.,  off  his  own  land,  and  this  took  the 
water  away  which  would  otherwise  have  flowed  down  by 
the  Slacks  in  the  manner  stated,  and  diminished  the  supply 
of  water  to  the  reservoir  to  mill  Na  1.  This  is  one  of  the 
acts  of  diversion  complained  of;  and  if  the  plaintiff  is,  un- 
der the  facts  stated,  entitled  to  maintain  an  action  in  re- 
spect of  it,  the  damages  are,  by  consent,  assessed  at  51.  5s. 

The  other  source  from  which  some  supply  of  water  was 
derived  was  at  the  point  EL  in  the  Lower  Bam  Field,  not 
far  from  Long  Acre&  There  had  always,  as  long  as  any 
one  could  recollect,  been  water  rising  to  the  sur&oe  there. 
There  had  generally  been  a  regular  drinking  place  for  cat- 
tle formed  with  stones,  and  the  overflow  of  the  water  went 
down  into  the  ditch  near  K.,  on  the  right  of  the  Long 
Acres  meadow,  and  flowed  to  Long  Acres  and  there  sup- 
plied a  trough,  and  then  flowed  down  the  watercourse. 
There  had  been  a  trough  in  the  Long  Acres  field  about  the 
point  marked  "  Old  Well,''  which  had  been  supplied  with 
water  by  a  drain  from  the  ditch.  The  defendant  carried 
one  of  his  drains  under  the  spot  K.,  where  the  water  had 
formerly  collected  on  the  smface,  and  by  so  doing  conveyed 
the  water,  which  had  formerly  risen  to  the  smface,  to  the 
property  at  the  bottom  of  the  plan  before  referred  to,  and 
since  that  was  done  there  had  been  no  more  water  rise  to 
the  surface  there,  and  the  supply  which  the  reservoirs  for- 
merly derived  from  that  source  has  been  taken  away.     If 
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the  plamtiff  is  entitled  to  maintain  an  action  in  respect  of  ^  ^Q55,  ^ 
the  taking  of  the  water,  the  damages  are,  by  consent^  as-  RA.wBTsoir 
sessed  at  52.  5^.  TatLob. 

The  interference  vrith  the  water  also  complained  of  by 
the  plaintiff,  relates  to  the  supply  of  water  to  the  reservoir 
to  mill  No.  3.  For  much  more  than  twenty  years  before 
the  act  complained  of,  an  old  drain,  shewn  by  the  yellow 
dotted  line,  had  opened  at  the  point  H.  into  an  ancient 
watercourse,  coloured  yellow.  This  watercourse,  after  join- 
ing another  at  the  point  B.,  flowed  to  the  point  A.,  and 
thence  contributed  to  supply  the  plaintiffs  reservoir  to  mill 
No.  3,  firom  the  time  of  its  erection  in  the  year  1845 ;  and, 
as  this  drain  at  its  upper  portion  passed  through  some 
spiingy  ground,  there  was  generally  water  flowing  down  it 
which  ran  along  the  watercouise  and  helped  to  supply  the 
reservoir.  The  defendant^  a  short  time  before  the  com- 
mencement of  the  action,  caused  to  be  constructed  at  the 
point  marked  L.,  a  tank  or  well,  which  he  had  the  means  of 
locking  up,  and  of  which  he  kept  the  key,  and  this  was  so 
constructed  as  to  enable  him  to  send  the  water  collected 
in  it  in  ihe  direction  down  either  of  the  dotted  pink  lines, 
or  down  the  old  drain  (dotted  yellow  line)  leading  to  the 
point  H.^  and  he  caused  the  old  drain  to  be  stopped  up 
near  to  the  well,  and  the  water  flowing  down  it  from  above 
to  be  turned  into  the  well.  By  this  means  the  greater  por- 
tion of  the  water  which  had  formerly  flowed  down  the  old 
drain  was  conveyed  into  the  well,  and,  as  the  defendant  be- 
fore the  commencement  of  the  action  had  caused  all  the 
water  collected  in  the  well  to  flow  down  one  or  other  of  the 
channels  dotted  pink,  the  act  of  the  defendant  in  stopping 
the  drain  had  undoubtedly  caused  the  supply  of  water  to 
the  plaintiff's  reservoir  to  mill  No.  3  to  be  diminished. 
The  drain  shewn  by  the  yellow  dotted  line  was  originally 
constructed  by  the  owner  or  occupier  for  the  purpose  of 
draining  the  land,  and  it  does  not  appear  to  have  been  re- 
paired or  kept  in  order  by  any  other  person  at  any  tima 
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In  the  year  1845  the  defendant  sold  to  the  plaintiff  the  two 
fields  coloured  pink,  and  he  had  previously  to  that  time 
constructed  in  the  upper  of  these  fields  a  tank,  shewn  on 
the  plan  not  &r  from  the  point  A.,  in  which  all  the  water 
coming  down  firom  the  point  B.  was  collected  and  used  by 
him  for  the  supply  of  some  houses  belonging  to  him.  The 
flow  of  water  down  the  old  drain  into  the  watercourse  at  H. 
had  continued,  at  the  time  of  the  sale  to  the  plainti£^  more 
than  twenty  yeara  By  the  terms  of  the  deed  of  convey- 
ance, dated  the  11th  of  August,  1845,  the  defendant  con- 
veyed the  two  fields  described  as  a  close,  and  a  piece  of  land, 
together  with  all  ways,  waters,  watercourses,  liberties,  pri- 
vileges, rights,  members,  and  appurtenances  to  the  same 
close  and  piece  of  land  belonging  or  appertaining.  And 
the  deed  contained  a  proviso  in  the  following  words:  "  Pro- 
vided always,  and  it  is  hereby  declared  and  agreed,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  James  Taylor, 
his  heirs  and  assigns,  and  his  or  their  tenants,  lessees,  or 
grantees,  to  use  and  apply  for  any  manufacturing,  domestic, 
or  agricultural  purposes,  any  water  flowing  from  or  through 
the  contiguous  lands  of  the  said  James  Taylor,  imto  and 
into  that  portion  of  the  Gin  Bank  hereafter  referred  to, 
reserving  the  surplus,  or  so  much  as  remains  after  being 
used  for  the  purposes  afoi*esaid  into  its  usual  course  or  chan- 
nel at  the  point  marked  B.  in  the  said  map  or  plan,  and  so 
that  the  same  water  be  not  at  any  time  diverted  from  its 
present  track  or  course,  but  be  allowed  to  run  and  flow  into 
that  portion  of  the  Gin  Bank  so  marked  B.  as  aforesaid 
The  part  of  the  Gin  Bank  referred  to  is  called  Lower  Gin 
Bank  on  the  plan. 

The  water  diverted  by  the  defendant  from  the  drain  shewn 
by  the  dotted  yellow  line  into  the  lock-up-well,  and  thence 
conveyed  by  him  along  the  pink  dotted  line,  was  then  con- 
sumed by  the  tenants  of  the  defendant's  property  for  domestic 
purposes,  and  the  defendant  was  paid  for  it  either  in  the  rent 
or  otherwise.      If  the  Court  thinks  the  action  maintainable 
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tuider  the .  above  &ct»  in  respect  'of  the  last-mentioned      ^  3855.^ 
diversion,  then  the  damages  are  by  consent  assessed  at     Rawstbov 

51.  Sa.  Tatlob. 

And,  as  regards  the  second  and  third  coimts  of  the  de- 
daration,  the  arbitrator  found  that  the  drains  laid  by  the 
defendant  have  not  so  far  prevented  water  from  percolating 
or  flomng  to  the  watercourses  on  the  lands  of  the  plaintiff 
as  to  affect  his  supply  of  water,  except  in  the  maimer  above 
specified. 

And,  as  regards  the  fourth  count  <^  the  declaration,  which 
is  founded  upon  the  proviso  contained  in  the  before-men- 
tioned deed  of  the  11th  August^  1845,  the  fieicts  are  those 
above  stated,  viz.  the  diversion  by  the  defendant  into  the 
lock-up-well  of  the  water  which  had  been  accustomed  to 
flow  along  the  yellow  dotted  line,  and  the  causing  the  water 
to  be  conveyed  from  the  well  along  the  pink  dotted  lines  to 
be  there  used  by  his  tenants.  It  does  not  appear  that  any 
water  was  conveyed  away  from  the  well  which  was  not  con-  • 
sumed  for  domestic  or  agricultural  or  manufacturing  pur- 
poses by  the  defendant  or  his  tenants  and  granteea  The 
water  conveyed  away  from  the  well  towards  the  bottom  of 
the  plan  could  not  afterwards  be  returned  to  the  point  R 

A  copy  of  the  deed  of  11th  August,  1845,  is  annexed. 
If  the  action  is  maintainable  in  respect  of  the  complaint 
contained  in  the  fourth  count,  the  damages  are  by  consent 
assessed  at  52.  58. 

The  questions  for  the  opinion  of  the  Court  were,  whe- 
ther the  appropriations  by  the  3efendant,  under  the  circum- 
stances above  stated,  of  the  water  at  the  points  D.,  K,  and 
L.,  are  wrongful,  so  as  to  entitle  the  plaintiff  to  maintain  an 
action  in  respect  of  them,  or  either  of  them;  and,  whether 
the  diversion  of  ihe  water  upon  the  yellow  dotted  line  into 
the  lock-up-well  at  L.,  and  the  alleged  use  of  the  water 
described,  was  an  infringement  of  any  covenant  or  agree- 
ment contained  in  the  deed  of  11th  August,  1845,  so  as  to 
make  an  action  maintainable:  and  the  Court  will  determine 
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1855.        how  the  issuefi  are  to  be  entered,  and  for  what  amount  of 
Rawbtbon     damages,  if  any,  the  verdict  is  to  stand  (a). 


V, 

Tatlob. 


Mcmisty  for  the  plaintiff — The  case  raises  three  dis- 
tinct questions,  and  it  is  submitted  that  the  plaintiff  is  en- 
titled to  maintain  this  action  in  respect  of  the  interference 
by  the  defendant  at  the  three  several  places  on  his  landL 

First,  as  to  the  spot  D.  The  defendant  had  no  right  to 
abstract  the  water  rising  at  that  point  in  the  mode  whidi  he 
has  adopted  It  may  be  admitted,  that  the  water  which  rises 
out  of  the  soil  at  that  spot  is  mere  surface  water,  and  does 
not  follow  any  accustomed  or  defined  channel ;  but  it  finds 
its  way  to  the  plaintiff's  reservoir,  and  he  has  lost  a  por- 
tion of  it  by  the  defendant's  mode  of  draining  his  land. 
{Parke,  R — ^The  plaintiff  has  no  right  to  the  rain  water  which 
may  flow  from  that  spot  to  his  land;  an^  what  authority  is 
there  for  saying  that  spring  water  differs  in  this  respect 
from  rain  water  ?  In  Oreatrex  v.  Haywa/rd  (b),  this  Court 
adopted  the  dictum  in  the  judgment  of  the  Court  in  Wood 
v.  Waud  (c),  by  deciding  that  the  flow  of  water  from  a 
drain  made  for  agricultural  improvements  for  twenty  years^ 
does  not  give  a  right  to  the  neighbours,  so  as  to  preclude  the 
proprietor  from  altering  the  level  of  his  drain  for  the  im- 
provement of  his  land.]  In  Oreatrex  v.  Hayward,  the 
proprietor  of  the  land  effected  the  alterations  which  caused 
the  diversion  of  the  water,  for  the  bon&  fide  purpose  of 
drainage  only,  and  not  for  that  of  profit  \Martin^  B. — 
The  proprietor  of  the  soil  has  prim&  &cie  the  right  to  drain 
his  land;  and  unless  there  is  some  express  authority  to 
shew  that  his  motive  in  so  doing  affects  the  question,  in 
my  opinion  the  motive  is  altogether  immaterial] 

Secondly,  as  to  the  spot  E.  The  water  at  this  place 
forms  a  drinking  place  for  cattle,  and  flows  into  a  ditcL  It 
is  a  spring  of  water  which  flows  in  a  particular  direction, 

(a)  See  Plan.  (6)  8  £xch.  291. 

(o)  3  Exch.  748. 
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and  along  a  certain  ooursa  The  judgment  of  this  Ck>urt  in 
Dickinson  v.  Grand  Jv/nction  Ccmal  Company  (a)  is  in 
&vour  of  the  plaintiff's  daim.  The  Court  there  say:  "  We 
consider  it  as  settled  law  that  the  right  to  have  a  stream 
running  in  its  natural  course  is  not  by  a  presumed  grant 
from  long  acquiescence  on  the  part  of  the  riparian  pro- 
prietors above  and  below,  but  is  ex  jure  naturae:  Shury  v. 
Piggot  (6),  Tyler  v.  WUkmaon  (c) ;  and  an  incident  of  pro- 
perty, as  much  as  the  right  to  have  the  soil  itself  in  its 
natural  state,  imaltered  by  the  acts  of  a  neighbouring  pro- 
prietor, who  cannot  dig  so  as  to  deprive  it  of  the  support  of 
his  land."  And  the  Court,  after  referring  to  Acton  v.  Blv/n- 
deU  (d),  where  the  question  as  to  the  right  to  under-ground 
water  was  discussed,  proceed  to  say  that  **  when  water  is  on 
the  surface,  the  right  of  the  owner  of  the  adjoining  land  to 
the  usufruct  of  that  water  is  not  a  doubtful  matter  of  fact; 
it  is  public  and  notorious,  and  such  a  right  ought  as  a  mat- 
ter of  course  to  be  respected  by  every  one;  and  indeed  if 
the  couise  of  a  subterranean  stream  were  well  known,  as 
is  the  case  with  many,  which  sink  underground,  pursue  for 
a  short  space  a  subterraneous  course,  and  then  emerge 
again,  it  never  could  be  contended  that  the  owner  of  the 
soil  under  which  the  stream  flowed  could  not  maintain  an 
action  for  the  diversion  of  it^  if  it  took  place  under  such  cir- 
cumstances as  would  have  enabled  him  to  recover  if  the 
stream  had  been  wholly  above  ground.*'  \Martm,  B. — 
The  dij£culty  on  this  point  arises  from  the  question  as  to 
the  precise  character  of  the  place.  If  the  water  forms  a 
regular  watercourse,  the  plaintiff  may  be  entitled  to  it;  but 
if  it  is  a  mere  springy  and  spongy  spot,  he  would  not  be 
entitled  as  of  right  to  the  surplus  water.] 

Thirdly,  the  plaintiff  is  entitled  to  succeed  as  to  the  di- 
version of  the  water  at  the  spot  L.  This  question  depends 
either  upon  the  deed,  or  on  the  plaintiff's  right  at  common 

(a)  7  Exch.  262.  (c)  4  Mason  American  Bep.  397. 

lb)  3  Bulst  339.  (cQ  12  M.  &  W.  324. 
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1865.  law.  By  the  deed  of  1 845,  by  which  the  defendant  conveyed 
Bawstbon  to  the  plaintiff  the  Oin  Bank,  the  defendant  grants  **  all 
Tatiob.  '^'^ys,  waters,  watercourses,  liberties,  privileges,  rights,  mem- 
bers, and  appurtenances  to  the  same  dose  and  piece  of  land 
belonging  or  appertaining/'  [Parke,  B. — In  the  ordinary 
form  of  the  conveyance  of  such  a  right,  the  terms  used  are 
''  all  rights,  &c.  ordinarily  used  and  enjoyed  therewith.^]  The 
defendant  had  no  right  to  divert  the  water  from  the  course 
it  pursued  at  the  date  of  the  conveyance,  and  he  has  done 
so  by  confining  the  water  in  the  tanks.  He  has  not  re- 
turned the  surplus,  which  he  was  bound  to  da  This  amoimts 
to  a  diversion;  and  though  the  plaintiff  may  not  have,  in 
fact,  lost  any  water  by  such  diversion,  the  defendant  has 
derogated  froxsi  his  grants  and  is  liable  in  damages. for  a 
breach  of  his  covenant :  Northamh  v.  Hurley  (a).  The  plain- 
tiff is  entitled  to  this  water  independently  of  the  convey- 
ance: Magor  v.  Chadiuidc  (b).  [Parke,  B. — In  Wood  v. 
Wavd(c),  the  Court  said,  that  the  general  proposition  laid 
down  by  Lord  Dermum  in  Magor  v.  Chadwidk,  "  that>  un- 
der all  droumsta/ncea,  the  right  to  watercourses,  arising 
from  enjoyment,  is  the  same  whether  they  be  natural  or 
artificial,  cannot  possibly  be  sustained.''  The  plaintiff  has 
not  enjoyed  the  water  as  an  easement^  and  no  grant  can 
be  presumed.  This  question,  therefore,  depends  wholly 
upon  the  conveyance.] 

Cowling  {Hugh  Hill  with  him)  contra. — First,  as  to  the 
water  at  the  spot  D.  The  plaintiff,  by  his  admission  that 
this  is  mere  surface  water,  in  effect  abandons  the  point. 
This  is  not  a  stream  with  banks,  and  there  are  no  riparian 
proprietors.  It  is  a  mere  watershed^  and  the  proprietor 
of  the  adjoining  land  cannot  dispute  the  owner's  right 
to  drain  his  land,  for  the  purpose  of  getting  rid  of  the 
water,  or  for  any  other  object     [Parice,  R — It  must  be 

(a)  1  E.  &  R  665.  (h)  11  A.  &  K  671. 

(c)  3  Exch.  777. 


TRINITY  VACATION,   19  VICT.  381 

shewn  that  the  plaintiff  possesses  some  definite  rights  in        1655. 
order  to  deprive  the  defendant  of  his  general  right  to  cul-     Rawbtbon 
tivate  his  land  in  the  manner  he  may  think  most  advan-       ta^b. 
tageous  to  him,  with  a  view  to  make  the  most  of  it.]     The 
plaintiff  has  gained  no  right  to  the  water,  for,  as  against  him, 
the  tenants  of  Slacks  have  constantly  used  it    [Parke,  B. — 
We  entertain  no  doubt  on  this  point     This  is  not  a  stream 
which  the  plaintiff  is  entitled  ex  jure  naturse  to  enjoy  with- 
out diminution.     If  the  plaintiff's  argument  were  correct^ 
the  defendant  would  not  be  entitled  to  drain  his  land  for 
the  purpose  of  building  upon  it] 

Secondly,  the  argument  as  to  the  water  at  the  spot  K. 
stands  on  the  same  footing.  This  is  not  a  regular  spring. 
The  overflow  is  not  constant  It  is  stated  to  have  been 
'^  generally"  a  place  where  cattle  had  been  accustomed  to 
drink.  It  is  mere  surface  water  during  part  of  its  course. 
The  case  differs  essentially  from  that  oiDichmaon  v.  Grand 
Junction  Ca/nal  Gompa/ay,  where  the  water  flowed  in  a 
r^ular  stream.  The  surface  supply  is  merely  casual  The 
rights  of  the  neighbours  with  reference  to  such  surplus 
water  is  subject  to  the  rights  of  the  owner  of  the  land  to 
cultivate  it 

Thirdly,  as  to  the  spot  L.  The  plaintiff  has  no  common- 
law  right  to  this  water:  Qale  on  Easements,  p.  48 ;  and  the 
conveyance  does  not  pass  it  The  proviso  does  not  pass 
anything  as  to  which  the  covenanting  part  of  the  deed 
is  silent  [Parke,  B. — ^The  proviso  may  be  referred  to, 
for  the  purpose  of  ascertaining  what  the  parties  intended 
should  pass  under  the  terms  of  the  grant  itself.]  The  de- 
fendant has  not  been  guilty  of  a  diversion,  as  he  has  not  used 
the  water  except  for  domestic,  agricultural,  or  manufactur- 
ing purposes,  and  this  he  was  entitled  to  do  according  to 
the  terms  of  the  proviso. 

Parke,  B. — With  respect  to  the  first  question,  as  to  the 
interference  of  the  defendant  with  the  water  at  the  spot  D., 


V. 
TA.TLOR. 
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1856.        I  am  of  opinion  that  the  defendant  is  entitled  to  have  the 
Rawbtron     verdict  entered  for  him.    This  is  the  case  of  common  sur- 
face water  rising  out  of  springy  or  boggy  ground,   and 
flowing  in  no  definite  channel,  although  contributing  to 
the  supply  of  the  plaintiff's  milL     This  water  having  no  de- 
fined course,  and  its  supply  being  merely  casual,  the  defend- 
ant is  entitled  to  get  rid  of  it  in  any  way  he  pleasea    The 
same  observations  apply  to  the  water  rising  at  the  point 
K.     This  water  has  no  defined  course,  and  the  supply 
is  not   constant,  therefore   the  plaintiff  is  not  entitled 
to  it ;  the  case  of  Dickinson  v.  Chrand  Junction  Canal 
Company  does  not  apply ;  and  the  defendant  is  entitled  to 
get  rid  of  this  also,  for'  the  purpose  of  cultivating  his  land 
in  any  way  he  pleases.     With  respect  to  the  last  and  most 
important  point,  which  relates  to  the  interference  with  the 
flow  of  the  water  to  Lower  Gin  Bank,  we  must  look  to  the 
deed,  for  the  plaintiff's  rights  to  that  water  depend  solely 
upon  the  deed.    By  that  instrument  the  defendant  conveys 
to  the  plaintiff  the  Gin  Bank,  '*  together  with  all  ways,  waters, 
watercourses,  liberties,  privileges,  rights,  members,  and  ap- 
purtenances to  the  same  close  and  piece  of  land  belonging  or 
appertaining.''    Now,  this  right  to  this  water  would  not 
pass  independently  of  the  deed,  as  the  plaintiff  would  have 
no  right  to  water  in  alieno  solo.    Natural  watercourses  are 
like  ways  of  necessity.   The  right  to  have  a  stream  running 
in  its  natural  direction  does  not  depend  on  a  supposed 
grants  but  is  jure  naturae:  Shury  v.  PigotL    But  if  the 
stream  is  artificial  no  such  right  exists.    This  is  not  a  na- 
tural watercourse;  but  the  plaintiff  is  entitled  to  the  flow 
of  this  water,  under  the  conveyance  which  gives  it  to  him,  by 
the  terms  of  the  grant.     It  is  unnecessary  to  say  whether 
this  right  passed  under  the  proviso,  which  however  throws 
light  upon  the  grant,  and  shews  that  this  water  was  intended 
to  be  conveyed.    The  proviso  is  for  the  benefit  of  the  de- 
fendanty  and  gives  him  the  right  to  apply  any  water  flow- 
ing through  his  land  for  certain  specified  purposes;  but 
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when  he  has  taken  sudi  water,  he  is  bound  to  return  the  sur- 
plus into  its  usual  channel  in  the  watercourse  at  a  certain 
plaoa  And  I  am  of  opinion  that  the  defendant  has  no 
right  to  make  any  permanent  diversion  of  the  water.  He 
may  take  away  the  water  in  buckets,  or  by  any  other  mode 
of  conveyance  for  domestic,  agricultural,  or  manufacturing 
purposes;  but  when  he  has  taken  what  he  wants,  he  is 
bound  to  return  the  surplus  into  its  usual  channel  at  the 
place  mentioned  in  the  plan  for  the  use  of  the  plainti£^ 
and  he  cannot  divert  the  water.  It  seems  to  me  clear,  on 
looking  at  the  proviso,  what  the  defendant  grants  to  the 
plaintiff  by  the  conveyance;  and  the  defendant  is  not  en- 
titled to  more  than  what  is  reserved  to  him  by  the  proviso. 
He  has  permanently  diverted  the  water  by  placing  it  under 
lock  and  key,  and  by  so  doing  has  deprived  the  plaintiff  of 
the  use  of  it  I  am,  therefore,  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  defendant  as  to  the  two  first 
causes  of  action;  and,  as  to  the  third,  that  the  verdict  en- 
tered for  the  plaintiff  should  stand. 

Platt,  B. — I  am  of  the  same  opinion.  As  to  the  first 
two  points  the  defendant  is  clearly  entitled  to  succeed,  as 
this  was  merely  surface  water,  and  the  defendant  had  a 
right  to  drain  his  land,  and  the  plaintiff  could  not  insist  upon 
the  defendant  maintaining  his  fields  as  a  mere  water-table. 
With  respect  to  the  third  point,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  retain  the  verdict  The  proviso  is  the 
key  to  the  deed.  It  is  an  exception  founded  upon  that  which 
had  been  previously  granted.  By  that  clause  the  defendant  is 
entitled  to  the  use  of  the  water  for  manufacturing,  domes- 
tic, or  agricidtural  purposes;  but  this  is  subject  to  the  con- 
dition that  he  returns  the  surplus  into  the  channel  at  a 
particular  point  The  right  to  these  waters  in  alieno 
solo  would  not  pass  except  by  the  deed,  and  that  is 
clearly  conveyed  by  the  deed.  The  next  question  is,  whe- 
ther the  defendant  has  diverted  the  water.     The  defendant, 


384  EXCHEQUER  BEPOBT& 

1855.        having  a  limited  right  only  to  the  use  of  the  water,  con- 
BAW8TR0V     structs  a  tank,  and  locks  up  the  water,  and  thereby  de- 
Tatlob       prices  the  plaintiflF  of  its  use.    That  is  a  breach  of  his  cove- 
nant.    He  might  make  a  reservoir,  and  cover  it  over; 
merely  using  the  water  for  the  purposes  specified  in  the 
proviso,  but  he  was  bound  to  return  the  surplus. 

Mabtin,  B. — I  am  of  the  same  opinion.  As  to  the  two 
first  points  I  think  that  the  defendant  is  entitled  to  succeed. 
He  is  at  liberty  to  get  rid  of  the  sur&ce  water  in  any  man- 
ner  that  may  appear  most  convenient  to  him  ;  and  I  think 
that  no  one  has  a  right  to  interfere  with  him,  and  that 
the  object  he  may  have  in  so  doing  is  quite  imma- 
terial As  to  the  third  point,  I  think  the  plamtiff  is  enti- 
tled to  retain  the  verdict  At  the  time  the  conveyance  was 
executed  there  were  certain  watercourses  and  drains  upon 
the  defendant's  land,  and  by  the  conveyance  the  defendant 
granted  to  the  plaintiff  a  piece  of  land,  and  a  right  to  the 
waters  and  watercourses  to  that  piece  of  land  belonging  or 
appertaining.  The  defendant  grants  all  the  waters^  and 
cannot  derogate  from  his  own  grant  by  cutting  off  the  sup- 
ply. In  my  opinion  the  grant  is  of  a  flow  of  water  which 
increased  the  stream  in  question.  And  NorthaTfi  v.  Hur- 
ley  (a)  shews,  that  the  correct  rule  of  law  is,  that  where  a 
party  is  entitied  to  a  grant  of  water  under  a  deed,  the 
grantor  is  liable  in  damages  if  he  derogate  from  his  grant 
by  diverting  the  water,  although  the  grantee  be  not  de- 
prived of  the  use  of  any  of  the  water  by  such  diversion. 
When  the  defendant  locked  up  the  water,  and  prevented  it 
firom  flowing  into  the  channel  at  the  place  in  question,  he 
did  divert  it,  and  was  guilty  of  a  breach  of  his  covenant  as 
stated  in  the  fourth  count  of  the  declaration  (6). 

Verdict  accordingly  (c). 

(a)  1  K  &  B.  665.  closion. 

(6)  Aldenon^  B.,  was  present  (c)  See  BroadberU  v.  Ranubot- 

during  part  of  the  argiunent,  bat  toni,  post, 
had  left  the  Court  before  its  con- 
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1865. 


Lord  Feversham  v,  Emerson.  JumIH. 


T 


KESPASS  for  breaking  and  entering  certain  land  of  the  A  replication 

DV  WAV  of 

plaintiff  called  Cranmoor,  in  the  manor  of  Bilsdale,  in  the  estoppel  may 
parish  of  Helmsley,  and  there  digging  and  raising  jet>  ores,  ^JTfU^mm 
&c.,  and  converting  them  to  the  defendant's  use.  tenementum 

°  ,  and  if  the 

The  defendant  pleaded  liberum  tenementum,  not  guilty,  plaintiff  does 

^jxi-         1  "i-*i_»  ''J  not  avail  him- 

and  other  pleas,  on  which  issues  were  jomed.  self  of  that 

At  the  trial,  before  Parke,  R,  at  the  last  York  Spring  ^^y*  ^?* 

'  '       '  ^  .     *^      ^   merely  joins 

Assizes,  it  appeared  that  the  plaintiff  was  lord  of  the  manor  issue  on  the 

of  Bilsdale,  in  the  parish  of  Helmsley,  and  that  the  defend-  ter,  which 

ant  waa  lord  of  the  adjoining  manor  of  Kirkby,  in  the  ^^w^^ 

parish  of  Kirkby,  and  that  the  action  was  brought  to  re-  v^^* «.  not 

^  conolosive  evi- 

cover  damages  for  certain  jet  dug  by  order  of  the  defend*  dence  in  his 
ant  in  land  which  the  plaintiff  claimed  as  his.  On  the  merely  evi- 
part  of  the  plaintiff  evidence  by  acts  of  ownership  was  ad-  ^^  to  go  to 
duced  to  shew  the  boundaries  of  the  manor  of  Bilsdale,  and 
an  award  was  given  in  evidence  made  in  the  year  1812,  at 
the  time  when  the  plaintiff's  father,  Mr.  Dimcombe,  was 
lord  of  the  manor  of  Bilsdale.  The  award  was  made  under 
the  following  circumstances: — In  1811,  one  Cass,  a  free- 
holder of  the  manor  of  Kirkby,  having  claimed  a  right  to 
get  stone  in  the  locus  in  quo,  and  a  tenant  of  Mr.  Dun- 
combe  having  broken  a  stone  trough  in  that  place,  Cass 
brought  an  action  of  trespass  against  Mr.  Duncombe. 
The  action  was  referred  to  arbitration,  and  the  then  lord 
of  Kirkby,  the  plaintiff  and  the  defendant  in  the  ac- 
tion, were  parties  to  the  submission.  The  award,  which 
was  duly  made,  after  reciting  the  claim  of  Cass  to  get 
stone,  the  declaration  in  the  action,  and  plea  of  not  guilty, 
and  that  inasmuch  as  the  question  of  boundary  between  the 
said  manors  of  Bilsdale  and  Kirkby  might  appear  to  be  in- 
volved in  the  said  action,  it  had  been  mutually  agreed  be- 
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^  ^  *^  tween  Mr.  Duncombe,  and  Cass,  and  the  other  party 
Feybbsbax  (under  whom  the  present  defendant  claimed),  that  the  line 
Embbbov.  of  boundary  of  the  two  manors  should  also  be  referred  to  the 
arbitrator,  who  should  have  full  power  to  ascertain  the 
boundary  between  the  said  manors,  and  to  fix  the  same  by 
such  boundary  marks  as  he  might  think  necessary,  pro- 
ceeded to  state  that  the  arbitrator  did  set  out  and  deter- 
mine the  boundary  line  between  the  two  manors  of  Bils- 
dale  and  Kirkby,  including  within  the  former  the  disputed 
spot  in  the  action;  but  the  arbitrator  also  awarded  that 
Cass  had  a  right  to  get  stone  within  certain  boundaries,  and 
also  that  the  lord  of  the  manor  of  Kirkby  had  a  right  to  get 
stone  for  all  purposes  within  certain  limits,  including  the 
locus  in  quo,  and  to  sell  the  same  without  compensation  to 
the  lord  of  Bilsdale.  The  plaintiff  relied  upon  this  award  as 
conclusive  evidence  against  the  defendant  in  answer  to  the 
plea  of  liberum  tenementmn. 

On  the  part  of  the  defendant  it  was  contended,  that  either 
the  award  was  void,  or,  if  it  was  valid,  that  in  effect  it  gave 
the  soil  of  the  locus  in  quo  to  the  defendant,  although  lo^ 
cally  situated  in  the  manor  of  Bilsdale;  and,  lastly,  that  if 
it  supported  the  plaintiff's  title,  it  was  not  conclusive 
against  the  defendant,  as  it  might  have  been  replied  by 
way  of  estoppel,  and  should  have  been  so  replied  The 
learned  Judge  was  of  opinion  that  the  award  was  good,  but 
that  it  was  not  conclusive,  as  it  had  not  been  replied  by  way 
of  estoppel,  although  as  evidence  in  the  plaintiff's  favour  it 
was  entitled  to  great  weight  The  defendant  having  given 
evidence  of  his  title  to  the  locus  in  quo,  the  case  was  left  to 
the  jury,  who  found  a  verdict  for  the  defendant 

CowUng  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. 

KnowleSy  J,  Addison,  and  Aldet'son  shewed  cause  (June 
14*). — Assuming  that  the  award  does  operate  as  an  estoppel 


TRINITY  VACATION,   19  VICT.  387 

between  these  parties,  the  question  is,  whether  it  could        18W. 
have  been  replied  by  way  of  estoppel  to  the  plea  of  liberum     Fetkbsham 
tenementum.     If  it  could,  the  plaintiff  should  have  adopted      bhb^k. 
that  form  of  replication,  as  otherwise  the  matter  is  left  at 
large,  and  the  award  is  not  conclusive  evidence.     It  could 
have  been  so  replied.     10  Viner's  Abr.  title  "Estoppel," 
(L.  2),  pi.  27,  contains  the  following  passage:  "  In  trespass 
the  defendant  said  that  it  is  his  ira;nk  tenement;  the  plain- 
tiff said  S.  recovered  it  by  formedon  against  the  defendant, 
and  had  execution  before  the  trespass,  and  leased  to  him 
at  will:  judgment,  if  the   defendant  shall  say  it  is  his 
frank  tenement,   and  a  good  estoppel  prim&  &cie:   Per 
Cur.   Moyle  asked,  if  a  tenant  at  will  may  plead  this 
estoppel  here?    To  which  none  answered;  and  therefore 
it  seems  that  he  well  may,  and  is  a  good  estoppel  as  well 
against  the  master,  against  whom   it  was  recovered,  as 
against  the  servant  who  justified  by  the  same  master,  and 
the  tenant  at  will  now  plaintiff  confessed  the  reversion  in 
S.  who  recovered,   and  therefore  well:   Br.  Estoppel,  pL 
158,  cites  2  E  4,  21."     And  10  Viner  Abr.  "Estoppel,'' 
(Q.)  14,  has  the  following  authority  for  such  a  replication. 
"  Trespass  of  a  close  broken  and  grass  cut.     The  defendant 
pleaded  his  frank  tenement    The  plaintiff  said,  that,  to  say 
it  is  his  frank  tenement,  he  shall  not  be  received,  for  his 
father,  whose  heir  &c.,  enfeoffed  us  by  his  deed,  which  here 
is  with  warranty :  judgment  if  against  the  deed  of  his  an- 
cestor, which  comprehends  warranty,  shall  he  be  received 
to  say  that  it  is  his  frank  tenement,  and  the  defendant 
shewed  title  how  he  entered  after  &a,  and  so  admitted  for 
a  good  estoppel     Br.  Estoppel,  pi.  89,  cites  22  Hen.  6, 
50  &  51."     The  plea  of  liberum  tenementum  in  direct 
terms  challenges  the  plaintiff's  title  to  the  disputed  place, 
and  the  award,  if  an  estoppel  and  pleaded  as  such,  is  a 
good  answer  to  the  plea;  but  the  plaintiff,  by  omitting  to 
avail  himself  of  his  right  to  treat  that  instrument  as  an 
estoppel,  loses  the  benefit  of  it — ^They  also  contended  that 
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^  ^^'  ^      the  award  was  void,  and  that  it  did  not  in  effect  amount  to 
Feykbshak    an  estoppeL 


V, 

Emkbbon. 


Knowlea,  Cowling,  and  Farrer  in  support  of  the  rule. — 
The  award  could  not  have  been  replied  by  way  of  estoppeL 
There  is  no  precedent  for  such  a  form  of  pleading  appli^- 
cable  to  a  case  like  this.  In  Outram  v.  Morewood  (a),  it 
was  heldj  that  if  a  verdict  be  found  on  any  fact  or  title  dis- 
tinctly put  in  issue  in  an  action  of  trespass,  such  verdict 
may  be  pleaded  by  way  of  estoppel  in  another  action  be- 
tween the  same  parties,  or  their  privies^  in  respect  of  the 
same  fact  or  titla  But  here  there  has  been  a  change  of 
circumstances  since  the  award  was  made;  and  a  matter 
which  requires  additional  facts  to  be  alleged  in  order  to 
shew  how  such  matter  is  to  operate  cannot  be  pleaded  by 
way  of  estoppeL  The  defendant  may  have  acqtdred  a 
title  since  the  award  was  made,  and  the  facts  stated  in 
the  replication,  shewing  how  the  title  came  to  the  plainti£^ 
would  in  effect  amount  to  a  denial  of  the  averments 
in  the  plea.  [Parke,  B. — If  that  argument  is  correct,  an 
estoppel  of  a  matter  which  occurred  some  time  ago  could 
never  be  pleaded;  and  Doe  v.  Wright  (b)  was  wrongly  de- 
cided.] There  the  whole  time  was  covered  by  the  matter 
replied  by  way  of  estoppel.  [Alderson,  B. — In  Voogkt  v. 
Winch{c),  it  was  held  that  a  verdict  obtained  by  the  defend- 
ant in  a  former  action,  and  which,  if  pleaded  in  bar,  would 
be  an  estoppel,  when  given  in  evidence  under  the  general 
issue,  is  not  conclusive  against  the  plaintiff  but  only  evi- 
dence to  go  to  the  jury.]  That  decision  proceeded  upon 
the  assumption  that  the  matter  might  be  pleaded :  2  Smith's 
L.  C.  44.6.  The  passage  in  10  Vin.  Abr.  Estoppel  (L  2),  27, 
is  incorrect,  and  cannot  be  considered  as  law,  for  there  the 
plaintiff  was  not  a  privy  to  the  judgment  recovered  against 
the  defendant ;  and  on  referring  to  the  Tear  Book,  2  Edw.  4, 

(a)  3  East,  346.  (b)  10  A.  &  £.  763. 

(c)  2  B.  &  Aid.  662. 


TRINITY  VACATION,   19  VICT.  389 

foL  17  [R],  10,  where  the  case  relied  upon  is  more  fully  s2^^\y 
reported,  reference  is  made  to  20  Hen.  6,  a  47;  but  the  Feykbsham 
latter  case  has  no  bearing  upon  the  subject  The  passage  EMsnioH. 
is  therefore  no  authority  for  the  defendant.  The  award 
could  not  be  pleaded  by  way  of  estoppel  to  the  plea  of  the 
general  issue,  and  the  plea  of  liberum  tenementum  stands 
on  the  same  footing;  for  on  that  plea  the  plaintiff  cannot 
predict  what  the  title  may  be  upon  which  the  defendant 
will  rely.  The  award,  therefore,  could  not  have  been  re- 
plied, but  was  conclusive  evidence  of  the  plaintiff's  title  to 
the  disputed  placa  The  authorities  upon  the  question  of 
estoppel  are  collected  in  the  notes  to  the  Duchess  of  Ki/ag- 
eton's  case  (a).  [Parke,  B. — We  will  take  time  to  consult 
the  Year  Book&  At  present  we  are  of  opinion  that  the 
award  if  relied  on  as  an  estoppel  should  have  been  replied.] 
— They  also  referred  to  Reg.  v.  Houghton  (6),  Trevivan  v. 
Lavyrence  (c),  Reg,  v.  Blakemore  (d). 

Cur.  adv.  vult 

Pabke,  B.,  now  said — In  this  case  we  have  postponed 
our  judgment  for  a  short  time,  in  order  that  we  might  look 
at  a  case  in  the  Year  Book  22  Hen.  6,  fol.  50,  [B.],  14,  and 
see  whether  it  militated  in  any  way  against  the  Year 
Book  2  Edw.  4,  fol.  17,  [B],  10.  The  case  in  2  Edw.  4, 
clearly  shews,  that,  to  a  plea  of  liberum  tenementum,  the 
plaintiff  may  reply,  by  way  of  estoppel,  that  before  the 
time  in  which  the  seisin  is  alleged — that  is,  at  the  time  of 
the  trespass — there  had  been  a  recovery  of  the  land  by 
proceeding  in  formedon : — ^that  the  Court  held  to  be  a  good 
prima  fade  replication,  which  must  be  answered  by  re- 
joinder. The  case  in  2  Edw.  4  says,  that  it  was  "so  ad- 
judged in  the  time  of  the  late  King;''  and  in  the  margin 
of  the  report,  reference  is  made  to  the  20  Hen.  6,  foL  47. 

(a)  2  Smith  L.  C.  445.  (c)  2  Ld.  Raym.  1048. 

(6)  1  R  &  R  601.  (d)  2  Den.  C.  C.  410. 
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^^^;^  I  cannot  find  that  the  20  Hen.  6,  foL  47,  has  any  bearing 
FsTiRSHAx  upon  the  point ;  but  the  case  in  the  22  Hen.  6,  foL  50,  51, 
Em&Box.  [^-l'  ^^f  h^  ^  direct  bearing,  and  I  have  no  doubt  that  is  the 
case  which  was  meant  to  be  referred  to,  as  having  been  de- 
cided in  the  time  of  the  late  King.  That  case  proves,  that, 
to  a  plea  of  Uberum  tenementum.  ihe  plaintifF  may  reply 
an  estoppel  It  was  an  action  of  trespass,  to  whidi  the 
defendant  pleaded  Uberum  tenementum,  and  the  plaintiff 
replied  by  way  of  estoppel  that  the  defendant's  father  en- 
feoffed the  plaintiff  with  warranty,  and  that  the  defendant 
was  his  heir,  and  therefore  bound  by  it:  then  there  was 
a  rejoinder  that  the  defendant's  father,  being  seised  in  fee, 
enfeoffed  one  Badulph,  who  enfeoffed  the  defendant  and 
his  father,  and  the  heirs  of  the  body  of  the  defendant;  that 
afterwards  the  father  enfeoffed  the  plaintiff: — therefore 
the  rejoinder  shewed  that  before  the  father  enfeoffed  the 
plaintiff  with  warranty,  he  had  already  enfeoffed  another 
person,  and  that  that  person  had  enfeoffed  the  father  and 
the  son,  so  as  to  make  them  tenants  in  common.  Then 
it  was  argued  that  the  rejoinder  was  double.  After  argu- 
ment the  defendant  amended;  then  there  was  an  objection 
that  the  rejoinder  was  a  departure  from  the  plea^  namely, 
that  it  shewed  a  tenancy  in  common,  and  not  a  sole  seisin  in 
the  defendant.  Such  is  the  case,  and  it  admits  that  there 
may  be  a  replication  by  way  of  estoppel  to  a  plea  of  Uberum 
tenementum.  That  is  the  case  referred  to  in  Brook's  Abridg- 
ment, tit  Estoppel,  pi.  89,  which  states  the  same  thing. 
Therefore  there  can  be  no  doubt  that  an  estoppel  may 
be  repUed  to  a  plea  of  Uberum  tenementum ;  indeed  the 
case  in  2  Edw.  4,  is  precisely  in  point.  Then  the  rule  is 
established  by  a  series  of  cases,  that,  if  a  party  means  to  in- 
sist on  an  estoppel,  he  must  plead  it.  If  a  party  intends 
to  rely  on  a  subject-matter  of  defence  which  the  law  does 
not  favour,  he  must  at  his  own  peril  take  the  earUest  op- 
portunity of  setting  it  up.  In  this  case  the  plaintiff  might 
have  replied  the  award  of  the  arbitrator  in  1812,  stating 


V. 

Bmbboov. 
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that  the  defendant  claimed  imder  the  parties  to  the  arbi-  1865. 
tration.  It  is  perfectly  well-settled  law, — and  does  not  now  FavMaHAM 
admit  of  the  least  question,  because  there  are  no  less 
than  seven  or  eight  cases  upon  the  subject, — ^that,  if  a  party 
does  not  take  the  first  opportunity  which  the  pleadings 
afford  him  of  relying  on  an  estoppel,  he  leaves  the  matter 
at  large,  and  it  is  competent  for  the  jury  to  determine 
upon  the  evidence,  without  regard  to  strict  law:  Trevivcm 
V.  Lawrcmce{a),  Magrathy,  Hardy  (6),  Armstrong  y,  Nor- 
ton (c),  Speake  v.  Richards  (d),  RegiTui  v.  Blackemore  («), 
Regina  v.  Haughton(J).  Then  I  apprehend  that  the 
plaintiff  had  this  opportunity,  for  he  was  in  full  possession 
of  the  award,  and  the  freehold  boundaries  of  the  manor  are 
stated  to  have  been  referred  to  the  arbitrator.  It  is  quite 
dear,  looking  to  the  subject-matter  in  dispute,  that  the  true 
point  left  to  the  decision  of  the  arbitrator  was  the  right  in 
the  waste  of  the  manor.  That  matter  remained  at  large  for 
the.  jury  to  decide;  and  my  Brothers  who  heard  the  ar- 
gument entirely  concur,  upon  the  facts  of  the  case,  that 
the  juiy  were  perfectly  right  in  coining  to  the  conclusion 
that  the  boimdary  of  the  waste  was  that  which  was  al- 
leged by  the  defendant^  and  not  by  the  plaintiff.  There 
cannot  be  the  least  doubt  that  the  matter  should  be  de- 
cided in  favour  of  the  defendant,  consequently  the  rule  will 
be  discharged. 

Rule  discharged. 

(a)  2  Ld  Rayin.  1048;  1  Salk.  {d)  nob.  206 

276.  (e)  2  Den.  C.  C.  410. 

(6)  4  Bing.  N.  C.  782.  (/)  1  K  &  B.  601. 
ic)  4  IriBh  Cases,  100. 
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1856. 

FivEBSHAM  MEMORANDA. 

Emersok.  Jj^  jg^  Michaelmas  Vacation,   Henry  Ridgard  Bag- 

shawe,  of  the  Middle  Temple,  Esquire,  was  appointed  one 
of  Her  Majesty's  counsel,  and  in  the  following  Term  took 
his  seat  within  the  bar  accordingly. 

In  last  Hilary  Vacation,  Humphry  WiUiam  Woolrych 
of  the  Inner  Temple,  Esquire,  was  called  to  the  degree  of 
the  coif,  and  gave  rings  with  the  motto  Leges  juraque. 

In  the  present  Vacation,  Mr.  Justice  Mavle  resigned  the 
office  of  Judge  of  the  Court  of  Common  Fleas.  He  was 
afterwards  sworn  in  a  member  of  her  Majesty's  Privy 
Council 

He  was  succeeded  by  James  Shaw  Willea  of  the  Inner 
Temple,  Esquire,  Barrister  at  Law,  ^o  had  previously 
been  called  to  the  degree  of  the  coif,  when  he  gave  rings 
with  the  motto  If  on  sine  vigiliis.  He  afterwards  received 
the  honour  of  Knighthood. 

The  following  gentlemen  were,  in  the  same  vacation,  ap- 
pointed her  Majesty's  counsel: — Charles  Shapland  Whit- 
more,  of  the  Inner  Temple,  Esquire;  William  Overend^ 
of  Lincoln's  Inn,  Esquire;  Percival  Andree  Pickering, 
of  the  Inner  Temple,  Esquire;  James  Plaisted  Wilde, 
of  the  Inner  Temple,  Esquire;  WiUiam  Bovill,  of  the 
Middle  Temple  Esquire. 
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1856. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  Exchequer.) 


Giles  and  Others  v.  Jones  and  Another.  ^^^^  30. 

JL  HIS  was  a  proceeding  in  error  by  the  defendant  on  the  ^  contract  for 

^  ®  "^  the  sale  of  a 

judgment  of  the  Court  of  Exchequer  for  the  plaintifis  non  certain  num- 
obstante  veredicto,  in  the  case  of  Jones  v.  Oilea  (a),  iroti!"  long 

weight,"  is  not 

Keating  argued  for  the  plaintiff  in  error  in  last  Hilary  Si>^ofthe*Bta- 
Vacation  (6),  (February  10) ;  and  O-ray  argued  for  the  de-  *"*«  ^  *  ^._ 

.  rm  •  Will.  4,  C.  68, 

fendant  m  error.     The  arguments  were  m  substance  the  and  5  Geo.  4, 
same  as  those  in  the  Court  below.  sequenSysuch 

Cur.  adv.  vult      ^Tt^Ma 

in  the  Exche- 

The  judgment  of  the  Court  was  now  delivered  by  ^m^thi" 

ju<|^ent  of 

Maule,  J. — In  this  action  the  plaintiffs  below  (the  de-  the  Court  of 
fendants  in  error)  complained  of  a  breach  of  contract  by  the      Semble,  that 

defendants  below,  in  not  delivering  a  large  quantity,  to  wit,  Jjj^n^of  thTfi 

240,000  Iba  weight  of  iron  sold  by  the  defendants  below  to  Geo.4,o  74,  i» 

^  ''  not  repealed 

the  plaintiffi;  the  defendants  pleaded  that  the  contract  for  by  the  5  ft  6 

the  sale  and  purchase  of  the  iron  was  made  between  the  and  conse-    ' 

plaintife  and  the  defendants  after  the  passing  of  the  5  &  6  J^^*^* 

Will  4,  c.  63,  and  was  for  the  sale  and  purchase  of  iron,  to  J<x»l  weight 

may  be  law- 

wit,  100  tons  of  iron,  long  weight,  that  is  to  say,  at  a  cer-  fully  made,  if 
tain  illegal  weighty  to  wit,  by  the  ton  weight,  consisting  of  ^the'sto^iS 
24001b.  avoirdupois,  being  more  than  twenty  hundred  weight  ^**P5®If^ ' 
of  the  standard  weight  in  the  said  Act  mentioned,  contrary  otherwise  with 
to  the  form  of  the  statute.  we^all  local 

measures  bemg 
abolished  bv 
(a)  See  the  case  10  Ezch.  119.      man,  J.,  CresnoeU^  J.,  WUliamSy  the  6th  section 

(6)  Before  MauU^  J.,   WigfU-^      J-.  Crompton,  J.,  and  Crowdcr,  J.  of  the  5  &  6 

WiU.  4,  c.  68. 
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1866.  Issue  being  joined  on  this  plea>  a  verdict  was  given  for 

the  defendants;  but  the  Court  of  Exchequer  gave  judgment 
for  the  plaintifis  notwithstanding  that  verdict ;  and  the  ques- 
tion raised  by  this  proceeding  in  error  is,  whether  the  contract 
appearing  on  this  record  was  one  which  could  be  legally 
enforced.     With  regard  to  the  sense  in  which  the  plea  is  to 
be  understood,  there  seems  no  doubt  that  it  must  be  taken 
to  mean,  not  that  the  contract  was  expressed  to  be  by  the 
ton,  long  weighty  of  2400  lbs. ;  but,  that  the  contract  was 
expressed  to  be  by  the  ton,  long  weight,  with  an  averment 
in  the  plea  of  the  fact,  that  a  ton,  long  weight,  is  a  ton  of 
2400  lbs.  avoirdupois.      Whether  the  plea,  so  understood, 
shews  a  defence  to  the  action,  was  the  question  discussed  on 
the  argument  in  this  Court,  and  that  will  depend  on  the 
effect  of  the  two  Acts  relating  to  weights  and  measures, 
5  Geo.  4,  a  74,  and  5  &  6  Will.  4,  c.  63,  in  force  at  the  time 
of  the  contract.     At  the  time  the  former  of  these  Acts 
passed  there  were  two  kinds  of  pound  weighty  the  pound  troy, 
and  the  pound  avoirdupois,  very  generally  in  use ;  and  the 
exact  quantity  of  these  had  been  ascertained,  and  a  stan- 
dard brass  weight  of  one  pound  troy  had  been  deposited  in 
the  custody  of  the  Clerk  of  the  House  of  Commona    The 
pound  avoirdupois  was  known  and  fixed  as  bearing  to  the 
pound  troy  the  proportion  of  7000  to  5760,  or  175  to  144. 
There  were  at  that  time  in  use  names  given  to  certain  mul- 
tiples of  the  pound  avoirdupois,  such  as  stone,  hundred-weight, 
ton,  which  were  generally  known  and  used  throughout  the 
country,  and  also  some  words  used  and  understood  in  certain 
districts  where  the  avoirdupois  weight  was  in  use,  signifying 
certain  multiples  of  such  pound.     There  were  also  local  and 
customary  weights  not  founded  on  the  avoirdupois  weighty 
but  upon  some  local  pound  or  other  weight  differing  from 
the  avoirdupois. 

With  respect  to  lineal  measure,  the  yard  was  in  very 
general  use,  and  its  parts  and  multiples  were  generally  ex- 
pressed by  words  of  a  known  meaning,  such  as  feet,  inches, 
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poles,  furlongs,  and  milea  There  was  an  accurate  brass  ^  ^^^y 
standard  of  the  yard  in  the  same  custody  as  the  standard 
troy  pound.  The  state  of  things  with  respect  to  measures 
of  capacity  was  different.  These  measures  differed  for  dif- 
ferent kinds  of  goods,  as  well  as  in  the  different  places,  the 
legal  gallon  for  dry  goods  differing  from  that  for  liquids, 
and  those  for  diflferent  kinds  of  Uqvuds  differing  from  one 
another.  There  was  no  gallon  or  other  measure  generally  . 
known  and  used  for  all  goods,  or  for  all  but  some  few,  as  in 
the  case  of  avoirdupois  weight,  which  was  applicable  to  all 
goods  except  precious  metals,  &a  In  this  state  of  things  the 
Act  5  Qeo.  4,  c.  74,  was  passed,  which  repeals  the  former  Acts 
establishing  weights  and  measures,  and  substitutes  the  new 
regulations,  which,  modified  in  some  respects  by  the  Act 
5  &  6  Will  4,  c  63,  now  constitute  the  law  on  the  subject. 
That  Act  of  Qeo.  4  recites  the  necessity  that  weights  and 
measures  should  be  just  and  uniform,  and  that  different 
weights  and  measures  are  still  in  use  in  various  places^  and 
the  true  measures  of  the  present  standards  are  not  verily 
known,  which  is  the  cause  of  great  confiision  and  manifest 
frauds,  and  provides  certain  enactments  for  "  remedy  and 
prevention  of  th^e  evils,  and  to  the  end  that  certain  stan- 
dards of  weights  and  measures  should  be  established 
throughout  the  United  Kingdom."  And,  in  the  first  place, 
it  provides  for  the  establishment  of  a  standard  yard,  a  pound 
troy,  and  a  pound  avoirdupois,  and  a  gallon,  for  the  general 
use  throughout  the  kingdom;  and,  in  so  doing,  it  adopts 
the  yard  and  poimds  in  general  use,  and  the  brass  stan- 
dard before  mentioned.  With  respect  to  the  gallon,  it 
does  not  adopt  any  gallon  in  use,  but  substitutes  a  new  one, 
differing  from  all  gallons  in  use,  and  directs  a  new  brass 
standard  gallon  to  be  made  and  deposited  in  the  Ex- 
chequer; and  it  provides  and  declares  that  this  gallon  shall 
be  the  unit  and  only  standard  measure  of  capacity  from 
which  all  other  measures  of  capacity  shall  be  derived.  There 
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is  a  provision  in  this  Act  as  to  heaped  measure  of  certain 
goods,  which  was  afterwards  abolished,  and  need  not  be  fur- 
ther noticed.  As  the  Act  made  no  alteration  in  the  exist- 
ing pound  weight,  not  only  the  word  pound,  but  all  words 
by  which  any  nimiber  of  poimds  avoirdupois  were  expressed, 
might  subsist  unchanged,  with  the  sense  belonging  to  them 
before  the  Act,  consistently  with  the  establishment  of  the 
.  standard  pound.  Accordingly  the  Act  is  silent  with  respect 
to  any  greater  weight  than  one  pound,  the  effect  of  its  pro- 
visions being  that  all  weights  shall  be  derived  from  the 
standard  pounds,  leaving  unchanged  the  forms  of  speech  in 
which  weighte  according  to  the  standard  had  been  ex- 
pressed.  With  regard  to  measures  of  capacity,  the  case  is 
different  The  standard  gallon  from  which  aU  new  mea- 
sures of  capacity  are  to  be  derived  being  entirely  new,  not 
only  none  of  the  old  gallons  would  be  according  to  the  new 
standard,  but  all  words  expressing  parts  or  multiples  of  the 
old  gallon  would  l)e  no  longer  according  to  the  standard, 
L  e.,  the  new  gallon  established  by  the  Act  For  this 
reason  the  Act  prescribes  expressly  that  certain  words  ex- 
pressing parte  and  multiples  of  the  old  gallon,  i  e.,  the  pint-, 
the  quarts  the  peck,  the  bushel,  and  the  quarter,  shall  ex- 
press like  parts  and  multiples  of  the  new;  it  was  necessary 
to  do  this  unless  it  were  intended  to  allow  the  words  pint 
&c.,  pecks,  &c.,  to  retain  their  old  sense,  or  at  least  it  was 
convenient  to  do  it  in  order  to  make  it  clear  that  it  was  not 
intended  to  allow  them  to  do  so.  These  standards  of  weight 
and  capacity  being  established  by  sects.  4  and  6,  the  Act  in 
sect  9  provides  for  the  mode  in  which  contracts,  &c.,  shall 
be  made  and  had  with  respect  to  these  weights  and  mea- 
sures, by  enacting  ''  that  all  contracts,  bargains,  sales,  or 
dealings  made  or  had  for  any  other  goods,"  &c«  (i.  e.  other 
than  those  sold  by  heaped  measure), "  or  to  be  sold,  delivered, 
done,  or  agreed  for  by  weight  or  measure,  shall  be  made 
and  had  according  to  the  said  standard  of  weighty  or  to  the 


TRINITY  VACATION,   19  VICT.  397 

said  gallon,  or  the  parts,  multiples,  or  proportioiis  thereol"  ^1866^ 
As  this  is  the  principal  enactment  in  force  respecting  the 
forms  of  contracts,  &a,  it  may  be  proper  in  the  first  place  to 
consider  what  effect  this  section  has  on  the  contract  in  ques- 
tion, and  afterwards  to  inquire  how  this  is  affected  by  any 
other  enactments,  premising,  that  as  this  section  requires 
aU  contracts,  &c.,  to  be  made  according  to  the  standard 
pound  or  gallon,  any  person  making  a  contract  is  boimd  to 
make  it  according  to  the  standard;  if  he  make  it  otherwise 
he  disobeys  the  enactment,  and,  as  the  object  of  the  section 
is  to  effect  a  purpose  of  general  benefit  and  importance,  a 
contract  made  in  breach  of  such  an  obligation  is  void. 
Whether  the  present  contract  is  within  the  section  depends 
upon  its  being,  or  not,  a  "  contract  according  to  the  standard 
weight  or  some  multiple  thereof"  This  will  very  much 
depend  on  the  sense  of  the  term  m/aUiple,  This  term  may 
be  imderstood  in  a  restricted  sense,  so  as  to  comprehend  only 
multiples  numerically  expressed,  such  as  10  lbs.,  100  lbs., 
&a,  or  generally  all  multiples,  however  expressed,  such  as  a 
stone,  or  hundred-weight,  or  ton,  or  any  other  weight,  such 
as  a  weigh,  a  tod,  or  a  hobbet,  supposing  these  words 
to  be  in  use  for  expressing  multiples  of  the  pound  avoirdu- 
pois. No  one  has  contended  that  a  multiple,  to'  be  within 
this  section,  must  be  numerically  expressed.  There  is  no- 
thing in  the  Act  so  to  restrict  it:  it  would  be  inconvejiient 
in  dealing  with  large  weights,  such  as  often  occur  in  traffic ; 
to  express  10,000  tons  by  2,400,000  lbs.,  would  fail  to  con- 
vey readily  a  notion  of  the  weight  intended,  and  would  im- 
pose the  trouble  of  an  unnecessary  calculation.  The  now 
repealed  Act,  4  &  5  Will  4,  c.  49,  sl  12,  clearly  assumes 
that  contracts  by  the  ton,  himdred-weight,  &a,  expressed 
by  those  words,  are  contracts  lawful  under  section  9  of  5 
Qeo.  4.  It  seems  dear,  therefore,  that  a  contract  need  not 
express  numerically  the  multiple  of  the  pound,  in  order  to 
be  valid  under  section  9.  It  may,  however,  be  suggested, 
that  though  a  multiple  may  be  lawfully  expressed  within 
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W65^  this  section  by  words,  such  as  hundred-weighty  or  ton,  of 
general  use  and  acceptation  throughout  the  country,  it  does 
not  legalise  the  use  of  words  only  locally  in  use,  though 
meaning  certain  multiples  of  the  pound  avoirdupois;  but 
there  is  nothing  in  the  recital  of  the  Act  shewing  such  in- 
tention, or  in  the  enactments  of  it  depriving  any  words 
expressing  multiples  of  a  pound  avoirdupois  of  the  sense 
that  belonged  to  them  before  the  Act,  or  restricting  the  use 
of  any  words  expressing,  either  generally  or  locally,  mul- 
tiples of  a  pound.  It  requires  that  contracts  should  be  ac- 
cording to  the  standard  pound,  or  some  multiple  &a,  of  it 
All  contracts  which  were  contracts  by  a  multiple  of  the 
standard  pound  before  the  Act,  remain  so  notwithstanding 
this  section. 

That  agreements  in  terms  expressing  multiples  of  pounds 
by  local  customary  words  are  lawful  within  this  Act,  is  far- 
ther  shewn  by  the  enactment  of  the  4  &  5  Will  4,  a  49, 
s.  12,  which  recites,  that  the  stone  by  local  custom  varies, 
being  m  the  country  generally  deemed  to  be  1 4  lb&  avoirdu- 
pois, and  in  London  eight  such  pounds,  or  otherwise,  as 
may  be,  and  provides  that  in  future  the  stone  shall  be  four- 
teen such  pounds,  clearly  shewing,  that  before  that  Act, 
L  e.,  under  the  Act  of  5  Qeo.  4,  it  was  lawful  to  contract  with 
respect  to  stones  of  81b.,  14  lbs.,  or  any  other  number  of 
pounds,  though  such  words  might  be  of  local  meaning.  It 
is  here  proper  to  advert  to  sects.  15  and  16  of  5  Qeo.  4,  the 
former  of  which  provides  that  all  contracts,  bargains,  sales, 
and  dealings  within  the  United  Kingdom,  for  any  work  to 
be  done,  or  for  any  goods,  &c.  to  be  sold,  delivered,  done,  or 
agreed  for,  by  weight  or  measure,  where  no  special  agree- 
ment shall  be  made  to  the  contrary,  shall  be  deemed,  taken, 
and  construed  to  be  made  and  had  according  to  the 
standard  weights  and  measures  ascertained  by  the  Act; 
and,  in  all  cases  where  any  special  agreement  shall  be  made 
with  reference  to  any  weight  or  measure  established  by 
local  custom,  the  ratio  or  proportion  which  every  such  local 
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weight  or  measure  shall  bear  to  any  of  the  said  standard        1855. 
weights  or  measures  shall  be  expressed,  declared,  and  spe* 
cified  in  such  agreement^  otherwise  such  agreement  shall 
be  null  and  void.     The  16th  section  follows,  and  allows 
persons  to  use  weights  and  measures  which  they  may  have 
in  their  possession,  although  such  weights  and  measures 
may  not  be  in  conformity  with  the  standard  weights  and 
measures,  and  to  buy  and  sell  by  such  weights  and  mea- 
sures, provided  that  their  proportion  to  the  standard  be 
maxked  or  painted  upon  them.    The  first  part  of  sect  15, 
which  relates  to  the  construction  of  contracts,  does  no  more 
than  declare  the  law,  which  would  itself  put  the  construction 
prescribed  on  instruments  capable  of  being  so  construed ; 
thus,  a  sale  by  the  bushel  was  construed  to  mean  a  sale  by 
the  legal  or  Winchester  bushel:  Hoakmv,  Cooke  (a),  St, 
Cross  V.  Lord  Howard  de  Wcdden  (b).    This  part  of  the 
section  was  introduced  as  a  foundation  for  the  second  part, 
which  allows  of  contracts,  &a,  not  according  to  the  standard 
weights  or  measures,  when  they  are  made  with  a  special 
agreement  with  reference  to  a  weight  or  measure  established 
by  local  custom,   provided  the  ratio  of  the  local  to  the 
standard  weight  or  measure  is  expressed  in  the  agreement, 
otherwise  it  shall  be  null  and  void;  this  latter  part  of  the 
section  applies  to  cases  where  the  weight  or  measure  in  the 
contract,  Sec  is  not  according  to  the  standard,  L  a,  wnen  it 
is  not  derived  from  the  pound  avoirdupois  or  the  imperial 
gallon,  as  when  the  pound  or  gallon  is  dififerent  from  the 
avoirdupois  or  from  the  standard  gallon;  but,  when  the 
pound  is  the  avoirdupois  pound,  the  contract,  &a  is  accord- 
ing to  the  standard  weight  within  sect  9.     Whatever  word 
may  be  used  to  express  any  multiple  of  a  weight,  with  re-  • 
gard  to  measures  of  capacity,  the  standard  gallon  not  exist- 
ing before  the  Act^  there  could  not  at  that  time  be  any 
system  of  measures  derived  from  that  gallon ;  and  any  con- 

(a)  4  T.  R  314.  ,      (6)  6  T.  R  338. 
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1855.  tracts  &C.  made  by  any  measure  whatever  existing  before 
the  Act,  whether  it  was  derived  from  a  gallon  existing 
before  the  Act,  or  otherwise,  would  be  a  breach  of  the  duty 
imposed  by  the  9th  section,  and,  therefore,  void  under  that 
section,  but  might  be  made  valid  under  sect.  15,  by  ex- 
pressing the  proportion  of  the  local  measure  to  the  impe- 
rial gallon. 

These  considerations  are  sufficient  to  shew  that  the  plea 
in  question  does  not  shew  any  illegality  imder  the  5  Geo.  4. 
It  states  the  contract  to  have  been  for  sale  by  the  ton  long 
weight,  that  is  to  say,  a  certain  ill^al  weight,  consisting 
of  2400  lbs.  avoirdupois,  being  more  than  20  cwi  of  the 
standard  weight  mentioned  in  the  Act  5  &  6  Will  4,  c.  63. 
This  description  of  the  contract  either  shews  it  to  be  a 
contract  by  a  multiple  of  the  potmd  avoirdupois,  or,  at 
least,  does  not  shew  that  it  was  not  by  such  n^ultiple,  as 
was  done  in  the  plea  in  Hughes  v.  Humphreys  (a).  In- 
deed, the  present  plea  is  framed,  not  with  a  view  to  the 
5  Geo.  4,  but  the  other  Act-  which  I  am  about  to  consider. 

Assuming,  then,  that  the  present  contract,  as  stated  in 
the  plea,  is  not  invalid  by  reason  of  anything  in  the  5 
Geo.  4,  it  remains  to  be  considered  whether  it  is  affected 
by  the  5  &  6  Will.  4,  c.  63.     Before  that  Act,  an  Act  of 

4  «&  5  Will  4,  c.  49,  was  passed,  which  was  repealed  by  the 

5  &  ffWill.  4,  c.  63,  by  which  some  of  its  provisions  were 
re-enacted  without  variation,  and  some  with  important 
variations. 

The  first  provision  in  the  Act  of  4  &  6  Will  4,  which  re- 
quires notice,  is  one  at  the  end  of  the  1st  section  (which  is 
re-enacted  in  the  same  words  by  the  Act  of  5  <&  6  Will.  4), 
« repealing  so  much  of  the  Act  6  (5eo.  4,  c.  74,  as  allows 
"  the  use  of  weights  and  measures  "  not  in  conformity  with 
the  standard,  or  allows  ''goods  or  merchandise  to  be  bought 
or  sold  by  any  weights  or  measures  established  by  local 
custom,  or  founded  on  special  agreement'' 

<a)  3  E.  &  B.  954. 
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It  has  been  thought  that  this  repeal  applies  to  sect  15  1^^- 
of  5  Geo.  4,  as  well  as  to  sect  16.  But  if  carefully  ex- 
amined, it  will  appear  that  the  repeal  is  confined  to  sect 
16,  which  recites  the  expediency  of  allowing  persons  to  use 
the  weights  &c.  not  according  to  the  standard  which  they 
may  have  in  their  possession,  and  enabled  them  to  buy  cmd 
sell  by  weights  cmd  measures  other  than  the  standard 
established  by  local  custom,  or  founded  on  special  agree- 
ment, marking  the  proportion  to  the  standard  on  the  weights 
&a,  and  not  to  sect  15,  which  relates  to  the  manner  in 
which  contracts  &c.,  whether  for  sale  or  for  work  to  be  done, 
or  otherwise,  may  be  expressed,  and  has  no  reference  to  any 
use  to  be  made  of  any  substances  to  be  used  as  weights. 
It  seems,  therefore,  that  sect  15  of  5  Geo.  4,  c.  74,  is  tm- 
afFected  by  this  repeal,  and  that  contracts  by  local  weights 
may  be  lawfully  made  if  the  proportion  to  the  standard 
is  expressed,  though  it  may  be  otherwise  with  respect  to 
measures,  all  local  measures  being  abolished  by  sect  6  of 
5  &  6  Wia  4. 

The  12th  section  of  the  Act  4  &  5  Will  4,  abready  re- 
ferred to  as  throwing  light  on  the  construction  of  the  word 
multiple  in  the  5  Geo.  4,  requires  particular  attention  with 
regard  to  the  immediate  question  in  the  present  case. 
That  section  recites,  that,  by  local  custom  in  the  markets 
&a,  throughout  the  United  Kingdom,  the  denomination  of 
the  stone  weight  varies,  being  in  the  coimtry  generally 
deemed  to  contain  141b&  avoirdupois,  and  in  London  com- 
monly eight  of  such  pounds,  or  otherwise  as  may  be;  and 
enacts,  that  the  weight  denominated  the  stone  shall  in  all 
cases  consist  of  fourteen  standard  pounds  avoirdupois,  and 
that  the  weight  denominated  an  hundred-weight  shall  con- 
sist of  eight  of  such  stones,  and  that  the  weight  denominated 
a  ton  shall  consist  of  twenty  such  hundred-weights;  and  all 
contracts  made  by  any  other  stone,  h:mdred-weight,  or  ton 
shall  be  null  and.  void.  It  appears,  from  the  recital  of  this 
section,  that  it  was  mainly  directed  to  the  variations  in  the 
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2865^  stone  weight,  which,  when  it  expressed  any  multiple  of  a 
pound  avoirdupois,  was  untouched  by  the  provisions  of  5 
Geo.  4,  c  74.  It  does  not  recite  any  variations  in  the  de- 
nomination of  ton  and  hundred-weighty  and  the  mention  of 
them  was  made,  probably,  because  it  might  have  been  con- 
sidered, if  they  had  not  been  mentioned,  that  in  places 
where  the  stone  was  8 lbs.,  and  the  hundred-weight  llSibs., 
and  the  ton  20  cwt,  that,  as  before  the  Act  the  hundred- 
weight was  14  stone  of  SlbsL,  and  the  ton  £0  such  hundred- 
weights, the  hundred-weight  and  ton  not  being  mentioned, 
the  hundred-weight  after  the  Act  must  be  considered  as  14 
stone  of  141bs.,  or  1961b6.,  and  a  ton  20  such  hundred 
weights. 

The  provision  with  which  this  section  concludes,  making 
void  all  contracts,  &a,  by  any  other  stone,  hundred-weight, 
or  ton,  would,  if  it  were  still  in  force,  apply  to  the  present 
case.  It,  indeed,  is  of  a  highly  prohibitory  nature,  and 
would  imreasonably  restrain  contracts  made  according  to 
the  standard  weight,  such  as  a  contract  expressed  to  be  by 
the  stone  of  8  lbs.,  or  the  hundred-weight  of  1 12  lbs.  Such 
contracts  were  restrained  by  this  section,  though  contracts 
expressed  to  be  by  the  pound  of  18  oz.  would  be  valid  by 
5  Geo.  4,  c.  74,  B.  J  5.  It  was  probably  for  this  reason  that 
this  part  of  the  section  was  repealed  before  it  had  been  a 
year  in  operation.  The  Act  of  5  &  6  Will  4,  a  63,  repeals 
by  sect  1  the  whole  of  the  Act  of  4  &  6  WilL  4,  and, 
though  it  re-enacts  a  part  of  sect  12,  it  omits  the  clause 
making  void  contracts  by  any  other  stone,  &c.  The  section 
in  5  &  6  WilL  4,  c.  63,  which  is  substituted  for  the  12th 
section  of  the  4  &  5  Will.  4,  is  the  11th,  which  recites  that 
the  denomination  of  the  stone  weight  varies  by  local  cus- 
tom, and  proceeds  to  enact,  as  in  the  former  Act,  that  the 
stone  shall  be  14  lbs.,  the  hundred-weight  8  stones,  and  the 
ton  20  cwt  It  then  proceeds  to  enact,  that  nothing  herein 
contained  shall  prevent  any  bargain,  sale,  or  contract,  being 
made  by  any  multiple,  &a,  of  the  pound  weight     It  is 
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clear  that  the  restrictive  clause  at  the  end  of  sect  12  of        '^^^' 
4  &  5  Will  4  was  purposely  omitted  in  sect.  11  of  the  pre- 
sent Act^  inasmuch  as  that  section  not  only  omits  the  re- 
striction but  substitutes  for  it  an  enabling  proviso,  giving 
validity  to  contracts  even  if  not  in  accordance  with  the 
preceding  part  of  the  section,  provided  they  are  made  by 
any  multiple,  &c.,  of  a  pound  weightw    The  effect  of  the 
whole  sect.  1 1  taken  together  seems  to  be,  that  the  words 
stone,  hundred-weight,  ton,  shall  no  longer  be  ambiguous 
in  themselves,   or  dependent  for  their  meaning  on  local 
custom,   but  when  used  simply  shall  have  the  meaning 
given  by  the  Act;  but  that  a  contract  expressed  to  be  by  a 
certain  number  of  pounds  shall  be  valid,  notwithstanding  it 
may  conflict  with  the  regulation  as  to  the  meaning  of  the 
words  stone,  hundred-weight,  and  ton,  contained  in  the  first 
part  of  the  section.    This  section,  indeed,  does  not  in  terms 
prohibit  any  kind  of  contract;  it  imposes  on  certain  words 
a  certain  sense;  they  must  be  understood  in  such  sense  if 
the  contract  itself  do  not  shew  that  they  are  used  in  a  dif- 
ferent sense;  if  it  do  shew  that  a  different  sense  is  intended, 
perhaps  it  might  be  impliedly  void  under  the  first  part  of 
the  section;  but  if  in  the  different  sense  a  multiple  of  a 
pound  avoirdupois  is  expressed,  it  is  rendered  valid  by  the 
proviso  at  the  end  of  the  section,  by  being  exempted  fi'om 
the  effect  of  the  first  part  of  the  section,  and  left  to  the 
validity  which  it  had  under  5  Geo.  4,  c.  74,  s.  9. 

The  plea»  therefore,  as  it  does  not  shew  that  the  contract 
was  not  for  a  multiple  of  a  pound,  shews  no  defence  under 
sect.  11  of  5  &  6  Will  4,  c.  63.  Sect.  21  of  5  &  6  WilL  4 
has  been  suggested  as  affecting  this  case;  but  on  a  careful 
examination  it  appears  that  that  section  applies  only  to  the 
actual  weights  and  measures,  which  it  requires  to  be  ac- 
cording to  the  standard  to  be  properly  stamped,  and  not 
to  be  light  or  otherwise  unjust,  and  that  the  provision  (that 
every  person  who  shall  use  any  weight  or  measure  other 
than  those  authorised  by  this  Act,  or  some  aliquot  part 
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18fi5.  thereof  as  hereinbefore  described,  or  which  has  not  been  so 
OiuB.  stamped  as  aforesaid,  or  which  shall  be  found  light  or 
JoNKs.  otherwise  unjust^  shall  forfeit  a  sum  not  exceeding  51. ;  and 
any  contract  or  sale  made  by  any  such  weights  shall  be 
wholly  null  and  void,  and  eveiy  such  Ught  or  unjust  weight 
and  measure  shall  be  forfeited)  applies  to  cases  of  the  use 
o^  or  contract  for  sale  &c.  by,  certain  actual  and  particular 
weights,  unstamped,  light,  or  different  from  the  standard, 
and  not  to  contracts  not  having  reference  to  such  actual 
weights  or  measure&  That  a  sale  by  a  denomination  of 
measure  different  from  the  imperial  is  not  comprehended 
in  the  prohibition  in  sect  21,  if  using  any  measure  other 
than  those  established  by  the  Act,  would  also  appear  from 
the  consideration  that  sect  6  prohibits  a  sale  by  a  denomi- 
nation of  measure  not  imperial,  under  a  penalty  of  40^.; 
whereas,  the  use  of  a  prohibited  measure  is,  by  sect  21, 
subjected  to  a  penalty  of  5L 

Thus,  having  examined  aU  the  enactments  which  have 
been  suggested  as  affecting  the  contract  in  question,  it  ap- 
pears that  there  is  nothing  in  them  to  deprive  it  of  that 
.  legality  which  it  certainly  has  at  common  law.  It  follows 
that  the  judgment  of  the  Court  of  Exchequer  should  be 
affirmed 

Judgment  affirmed 


TRINITY  VACATION,   19  VICT.  *06 

1855. 


CUTHBKBT  V.  CUMMING.  June  14. 

JL  HIS  was  an  appeal  by  the  plaintiff,  under  the  34th  sec-  By  charter- 

tion  of  "The  Common  Law  Procediire  Act,  1854.."    The  g^tl^^ 

pleadings  and  facts  are  ftdly  stated  in  the  report  of  the  case  ^^^^  ^^V, 

in  the  Court  below  (a).  at  Trinidad 

"a  full  and 
oomplete  cargo 

BramwM  (Bumie  with  him)  for  the  appellant— First,  <^^«^e^o- 

the  custom  has  no  application  to  a  charter-party  of  this  ^^  ®' 

*  *  *     "^  other  pro- 

description,  by  which  the  charterer  has  the  option  of  load-  duoe."   It  imp- 
ing in  one  or  other  of  three  ways,  viz.  either  a  full  and  ^  tKe  cub- 
complete  cargo  of  sugar  and  molasses  and  other  produce,  Jjl^  ^Sid* 
or  a  full  and  complete  cargo  of  sugar  and  molasses,  or  a  s^^gv  in  hogs- 

heada,  and  mo- 

full  and  complete  cargo  of  other  produce.   A  custom,  which  lasBes  in 
relates  solely  to  the  loading  of  sugar  and  molasses,  cannot  wUcb  mode"^ 
control  a  contract  by  which  other  produce  may  be  loaded,  tjiey'^o'^  o"^ 

•^  r  J  jjg^  more  con- 

[Crampton,  J. — Would  it  not  be  a  good  plea,  that  the  de-  veniently  and 
fendant  had  loaded  a  full  and  complete  cargo  of  sugar  and  to  the  mor- 
molasses?]     That  might  mean  either  an  absolute  full  and  chant,  and  that 

Jo  1^  full  and  com- 

complete  cargo,  or  a  customazy  full  and  complete  cargo;  pletecamof 
but  as  the  custom  is  inapplicable,  the  plea  would  not  be  laaseameanta 
supported  by  the  facts.     [CreseweU,  J, — ^The  defendant  has  2??^^/?  on 
loaded  a  full  and  complete  cargo  of  sugar  and  molasses,  and  ^Pf^  ^^  ^® 
also  other  produce;  and  it  does  not  render  the  cargo  of  chamber 
sugar  and  molasses  the  less  a  complete  cargo  because  he  judgment  of  ^ 
has  loaded  something  more.]     If  the  obligation  had  been  to  f^^w^I^th^ 
load  sugar  and  molasses  aUmSy  the  plaintiff  would  have  cuatom  was 
been  bound  to  take  that  cargo,  and  could  not  have  com-  evidence;  for  it 
plained  that  the  defendant  had  only  loaded  the  customary  J^'JuS'aThi^ 

ter-party,  and 
did  not  con- 
trol, but  only  explained  the  contract,  which  ought  to  be  construed  with  reference  to  the 
uange  at  the  port  of  lading :  alao  that  the  custom  was  reasonable  and  good  in  law. 

(a)  10  Exch.  809. 
VOL.  XL  E  E  EXCH. 
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cargo;  but  the  defendant's  undertaking  is  to  load,  not  a  fiill 
and  complete  cargo  of  sugar  and  molasses,  but  a  full  and 
complete  cargo  of  merchandise.     [WiUiams,  J. — ^The  only 
points  reserved  at  the  trial  were,  that  the  custom  was  in- 
admissible in  evidence,  and  was  bad  in  law.   Coleridge,  J. — 
This  is  the  first  appeal  under  "The  Common  Law  Pro- 
cedure Act,  1854;''  and  unless  the  point  was  reserved,  we 
are  not  disposed  to  hear  it  argued.      Crompton,  J. — It 
would  be  attended  with  mischief,  if  a  party  might  lie  by,  and 
then  raise  in  this  Court  a  point  which  was  never  taken  at 
the  trial,  and  consequently  not  argued  in  the  Court  below.] 
The  point  is  open  under  the  objection  that  evidence  of  the 
custom  was  inadmissible;  for  it  was  inadmissible,  because 
it  was  irrelevant  to  the  subject-matter. — Secondly,  the  con- 
tract must  be  construed  according  to  the  usage  of  the  place 
where  it  was  made,  and  not  of  the  place  where  the  vessel 
was  loaded.     It  is  proposed  to  alter  the  terms  of  the  con- 
tract by  evidence  of  a  custom  at  the  port  of  loading,  but 
that  would  be  to  make  the  meaning  of  the  contract  depend 
on  the  place  at  which  the  vessel  might  happen  to  load.    It 
is  conceded  that  the  custom  of  the  port  of  loading  must 
regulate  the  mode  of  packing  particular  merchandise;  but 
if,  when  properly  packed,  it  does  not  make  up  a  full  and 
complete  cargo,  the  charterer  must  load  other  produce. — 
Thirdly,  the  custom  controls  the  written  contract,  and  is 
therefore  not  admissible  in  evidence.     Brown  v.  Byrne  (a) 
was  relied  on  in  the  Court  below,  but  in  the  marginal  note 
of  that  case  the  word  "  explained"  should  be  substituted  for 
"  controlled"    Alderson,  B.,  in  delivering  the  judgment  of 
the  Court,  says(&) :  "  If  the  word  means  to  alter  the  efifect  of 
that  which  was  clearly  expressed  on  the  bill  of  ladings  we 
think  that  evidence  of  the  custom  was  not  admissible  for 
that  purpose;  but  if  the  word  'controlled'  was  used  (as  it 
probably  was)  in  the  sense  of  explain,  it  is  perfectly  right** 

(a)  3  E.  &  B.  703.  (6)  10  Exch.  816. 
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— Lastly,  the  custom  is  unreasonable ;  for  its  effect  is  to 
render  an  incomplete  cargo  a  full  and  complete  cargo,  and 
consequently  to  deprive  the  shipowner  of  a  portion  of  his 
freight 


IBM. 


CnTHBKBV 
V. 

CowaxGL 


Hugh  ffill  (J.  Hmderaan  with  him)  for  the  respondent 
— By  the  terms  of  the  contract^  the  charterer  had  the  option 
of  loading  sugar  and  molasses  either  with  or  without  any 
other  produce,  and  it  was  proved  that  he  loaded  a  full  and 
complete  cargo  of  sugar  and  molasses  packed  in  hogsheads 
and  puncheons.  JUoo^^aom  v.  Page  (a)  is  an  authority  that 
the  charterer  was  not  bound  to  furnish  other  produce,  but 
only  to  load  a  full  and  complete  cargo  of  sugar  and  mo- 
lassea  Then  according  to  the  usage  of  trade  at  the  port  of 
loading,  a  full  and  complete  cargo  of  sugar  and  molasses 
means  a  full  and  complete  cargo  packed  in  hogsheads  and 
puncheons.  There  is  nothing  unreasonable  in  such  a  cus- 
tom, for  it  was  proved  that  sugar  and  molasses  packed  in 
that  manner  are  brought  home  more  conveniently  and  with 
less  loss  to  the  merchant  The  custom  does  not  control  the 
contract,  but  merely  explains  it  In  Benson  v.  Schneider{b)y 
the  custom  of  compressing  bales  of  cotton-wool,  to  improve 
their  stowage,  was  peculiar  to  the  port  of  loading.  The 
rules  of  law  as  to  the  admissibility  of  the  usages  of  trade 
to  explain  written  contracts  are  laid  down  in  HvMon  v. 
Warren  (c),  Spartaliv,  Benecke  (oQ,  sndBravm  v.  Byrne  (e). 
When  the  parties  entered  into  a  contract  by  which  the 
vessel  was  to  be  loaded  at  a  West  Indian  port,  they 
must  be  taken  to  have  contracted  with  reference  to  the 
custom  of  that  port  No  wrong  is  done  to  the  ship- 
owner, for  he  may  protect  himself  by  stipulating  for  broken 
stowage. 


(a)  4  Camp.  103. 
(6)  7  Taunt  272. 
(c)  1  M.  &  W.  466. 


(d)  10  C.  B.  212. 

(e)  3  K  &  B.  703. 
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Bra/rawell  replied. 

Coleridge^  J. — ^We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  is  right  The  first  question  is, 
whether  the  custom  relied  on  is  applicable  to  the  state  of 
facts  ?  In  order  to  try  that,  I  will  assume  for  the  present 
that  the  custom  is  good  in  law,  and  was  properly  received 
in  evidence;  and  that  being  so,  we  have  a  right  to  con- 
strue this  as  a  contract  to  load  a  full  and  complete  cargo, 
according  to  the  usual  mode  of  stowage  of  sugar  and  mo- 
lasses or  other  produce,  so  that  the  charterer  would  have 
the  option  of  loading  sugar  and  molasses  either  with  or 
without  other  produca  Then  if  the  contract  is  to  be  so 
understood,  the  evidence  shews  that  the  defendant  did  load 
a  full  and  complete  cargo  of  sugar  and  molasses  according 
to  the  custom;  and  therefore  the  custom  is  applicable. 
That  brings  us  to  consider  the  construction  of  the  con- 
tract, whether  the  custom  is  good  and  admissible  in  evi- 
dence to  explain  the  contract  As  to  the  custom  being 
reasonable,  we  have  heard  nothing  against  the  opinion  of 
the  Court  below,  that  "the  custom  is  a  reasonable  cus- 
tom, because  it  enables  sugar  to  be  carried  in  a  way 
most  advantageous  to  the  merchant^  and  the  other  party 
is  not  without  his  remedy."  Then  it  is  said  that  the 
contract  must  be  construed  according  to  the  usage  of 
the  port  of  London,  where  it  was  mada  But  there  is 
no  usage  at  the  port  of  London  as  to  loading  sugar  and 
molasses;  and  the  question  is,  whether,  when  the  parties 
contracted  at  London,  they  did  not  mean  that  the  con- 
tract was  to  be  performed  according  to  the  custom  at 
the  port  of  loading  ?  That  brings  us  to  the  last  considera- 
tion, viz.  whether  the  custom  controls  or  is  inconsistent 
with  the  contract,  or  is  merely  explanatory  of  it?  We 
think  that  the  custom  does  nothing  more  than  explain  the 
meaning  of  the  term   "  full  and  complete  cargo."    For 
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these  reasons,  we  agree  with  the  judgment  of  the  Court        1855. 
below. 


Cresswell,  J.,  added. — ^After  taking  the  first  step,  and 
saying  that  under  this  contract  the  charterer  had  a  right 
to  elect  whether  he  would  load  a  full  and  complete  cargo  of 
sugar  and  molasses  alone,  all  the  rest  follows.  Therefore, 
the  contract  must  be  read  as  if  the  charterer  had  under- 
taken to  load  a  full  and  complete  cargo  of  sugar  and  mo- 
lasses without  any  other  things ;  and  that  means  a  full  and 
complete  cargo  according  to  the  custom  at  the  port  of 
loading. 

Hugh  Hill  applied  for  costs  under  the  42nd  section  of 
'*  The  Common  Law  Procedure  Act,  1854." 

Feb  Curiam. — ^The  judgment  must  be  affirmed,  with 
costs. 

Judgment  accordingly. 


CUTHBKBT 

v. 

CUMMINO. 
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1855. 


Juw  30.         Rebs  V.  Watts,  Administrator  of  J.  Watts,  deceased 


To  an  action 
by  an  admin- 
iatrator,  who 
Biiea  in  hia  re- 
presentative 
character  for  a 
debt  due  after 
the  death  of 
the  intestate, 
the  defendant 
catinot  set  off 
a  debt  due  to 
him  from  the 
intestate  in  his 
lifetime.    So 
held  in  the 
Exchequer 
Chamber, 
affirming  the 
judgment  of 
the  Court  of 
Exchequer. 


jQjRBOIl^  by  the  defendant,  on  the  judgment  of  the  Court 
of  Exchequer  for  the  plaintiff  in  the  case  of  WoMa  v. 
Rees  (a). — ^The  pleadings  are  fiilly  stated  in  the  report 
of  the  case  in  the  Court  below. 

BoviU  argued  (6)  for  the  plaintiff  in  error  (the  defendant 
below)  in  Trinity  Vacation,  1854  (July  3). — ^ITiis  is  a  case  of 
"  mutual  debts  between  the  plaintiff  and  defendant,''  within 
the  meaning  of  the  2  Geo.  2,  c.  22,  s.  13.  The  principle 
on  which  the  right  of  set-off  under  that  statute  depends, 
is  explained  by  Parke,  B.,  in  Forater  v.  WUaon  (c).  The 
object  of  the  enactment  was  to  prevent  cross  actions,  and 
whenever  a  cross  action  is  maintainable,  the  debt  may  be 
set  off  This  declaration  charges  the  defendant  with  receiv- 
ing the  money  of  the  intestate,  not  of  the  plaintiff  In 
some  cases  an  administrator  has  the  option  of  suing  either 
in  his  representative  or  his  personal  character :  Jenkins  v. 
Plombe  [d) ;  and  if  he  elects  to  sue  in  the  former,  the 
defendant  may  set  off  a  debt  due  to  him  from  the  testator. 
In  Skipman  v.  Thompson  (e)  the  executor  sued  in  his  own 
name  for  money  received  by  the  defendant  after  the  death 
of  the  testator,  and  on  that  ground  it  was  held  that  the 
case  was  not  within  the  statute.  Schofield  v.  Oorbett  (/), 
which  is  relied  on  by  the  other  side,  was  decided  on  the 
authority  of  two  cases  referred  to  in  a  note  in  WiUes,  264, 
Tegetmeyer  v.  LuTrUey,  KUvington  v.  Stevenson ;  but  in 
MardaU  v.  Thelluson  (g)  Lord  CampbeU,  in  delivering  the 


(a)  See  the  case,  9  Exch.  696. 

(6)  Before  Coleridge,  J.,  Maule, 
J.,  Wightman,  J.,  Cresgwell,  J., 
ErU,  J.,  Williams,  J.,  Crompton, 
J.,  and  Crotoder,  J. 


(c)  12  M.  &1V.  191. 

(d)  6  Mod  92, 181 ;  1  Salk.  207. 

(e)  Willes,  103. 

(/)  11  Q.B.  779;  6N.&M.627. 
(£f)  21  L.  J.,  Q.  R,  410. 
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judgment  of  the  Court,  observes  that  "  upon  examination  1855. 
those  authorities  do  not  appear  to  support  the  position 
contended  for."  In  MardaU  v.  Thdluaon  it  was  held,  that 
where  a  defendant  is  sued  as  executor,  for  a  debt  due  from 
the  testator  in  his  lifetime,  he  may  set  off  a  debt  which 
accrued  to  him  as  executor  since  the  death  of  the  testator. 
The  only  difference  between  that  case  and  the  present  is, 
that  the  position  of  the  parties  is  reversed,  but  that  can- 
not affect  the  principla  One  objection  to  this  plea  in 
the  Court  below  was,  that  if  allowed  it  might  defeat  the 
due  administration  of  assets,  but  the  statute  must  be  con- 
strued according  to  its  meaning  and  not  with  reference  to 
any  supposed  inconvenience.  {WUliaTOSy  J. — If  the  de- 
claration had  allied  that  the  money  was  received  to 
the  use  of  the  testator  in  his  lifetime,  precisely  the  same 
question  would  have  arisen  as  to  the  administration  of  as- 
sets. ColeridgeyJ, — It  is  dear  that  there  are  some  cases 
within  the  statute,  though  the  course  of  the  distribution  of 
assets  would  be  affected.  Maule,  J. — ^The  contract  alleged 
in  the  declaration  is  a  contract  between  the  plaintiff  and 
the  defendant ;  but  the  defendant  seeks  to  set  off  a  debt 
arising  from  a  contract  between  him  and  the  intestate.] 
The  meaning  of  the  declaration  is,  that,  after  the  death  of 
the  intestate^  the  defendant  received  money  which  accrued 
due  from  a  contract  between  the  defendant  and  the  intestate 
in  his  lifetime.  [.Ifavle,  J. — ^The  law  implies  a  new  con- 
tract between  the  plaintiff  and  the  defendant.  Formerly, 
there  would  have  been  no  doubt;  because  the  plaintiff  would 
have  stated  that  the  defendant  was  indebted  to  him,  and  in 
consideration  of  the  premises  the  defendant  promised  to 
pay  him.]  It  is  consistent  with  this  declaration  that  the 
money  was  received  in  the  lifetime  of  the  intestate.  Where 
money  has  been  received  by  a  banker  and  remains  in  his 
hands  after  the  death  of  the  owner,  if  his  executor  does  not 
sue   upon  the    new   implied  contract^  but   in  his  repre- 
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^^      Bentative  character,  the  defendant  may  set  off  a  debt  due 
from  the  testator  to  him. 

Pashley  for  the  defendant  in  error  (the  plaintiff  below). 
— Beading  the  statute  according  to  its  ordinazy  meaning, 
this  debt  cannot  be  set  off  The  first  branch  of  the  section 
applies  to  mutual  debts  between  the  plaintiff  and  defend- 
ant The  section  then  provides  for  the  case  of  executors  and 
administrators,  and  enables  them  to  plead  a  set-o£^  "  where 
there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party."  The  general  words  of  the  first  part 
of  the  section  are  restrained  where  either  the  plaintiff 
or  defendant  is  executor  or  administrator.  In  MardaU 
V.  Thellu8(m{a)  the  Court  of  Queen's  Bench  treated 
the  first  part  of  the  section  as  if  it  applied  generally  to 
all  casea  But  the  term  ''  mutual  debts "  cannot  apply  to 
debts  which  are  not  mutual  at  the  time  of  action  brought, 
notwithstanding  they  might  have  been  mutual  before  the 
death  of  the  testator  or  intestate.  Here  the  plaintiff  is 
suing  as  administrator  on  a  contract  made  between  him- 
self and  the  -defendant  [ErUy  J. — Suppose  an  action  by 
an  administrator  on  an  accoimt  stated  between  him  and 
the  defendant  in  respect  of  monies  received  by  the  latter 
in  the  lifetime  of  the  intestate,  could  not  the  defendant 
set  off  a  debt  due  to  him  from  the  testator  ?]  That  would 
not  be  a  case  of  "  mutual  debts  "  within  the  first  branch  of 
the  section,  inasmuch  as  the  action  is  founded  on  a  new 
consideration  moving  from  the  administrator.  BlaJcealey  v. 
Smallwood  (b)  is  distinguishable,  because  that  was  an  ac- 
tion againet  the  defendant  as  executor,  on  an  account 
stated  by  him  as  executor,  and  therefore  it  must  have  been 
in  respect  of  a  debt  due  from  the  testator  in  his  lifetime. 
But  in  that  case  it  was  admitted  that  the  law  was  cor- 
rectly stated  in  Williamson  Executors,  p.  1596,  4ih  ed.,  viz. 


(a)  21  L.  J.,  Q.  B.,  410.  (6)  8  Q.  R  538. 
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that  "in  an  action  by  an  executor  in  his  own  name  to  1866. 
recover  money  due  to  the  testator  in  his  lifetime  and  re- 
ceived by  the  defendant  after  his  death,  the  defendant 
cannot  set  off  a  debt  due  from  him  to  the  testator.  [  WU- 
liama,  J. — If  it  were  otherwise,  the  executor  might  be 
rendered  liable  for  a  devastavit,  for  in  the  case  of  an  in- 
solvent estate,  a  party  by  pleading  a  s^t-off  would  get  his 
debt  paid  in  fiilL]  Schofidd  v.  Corhett  (a)  is  an  express 
authority  that  this  plea  is  bad.  Shipmcm  v.  Thompson  (6) 
and  Tegetmeyer  v.  Lv/ndey  (c),  are  referred  to  in  Dale  v. 
Cooibc (d), where  Chancellor  KerU  says,  "It  is  an  estab- 
lished rule  in  the  Courts  of  law,  that^  if  executors  sue  for 
a  debt  created  to  them  since  the  testator's  death,  the  de- 
fendant cannot  set  off  a  debt  due  to  him  from  the  tes- 
tator/'— ^He  also  referred  to  Hottston  v.  Robertson  {e),  and 
Selwyn's  N.  E  p.  156,  11th  ed. 

BoviU  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — ^The  question  in  this  case  arises  on  a 
demurrer  to  a  plea  of  set-off  The  plaintiff  sues  for  money 
of  the  intestate  had  and  received  by  the  defendant  to  the 
plaintiffs  use  as  administrator,  for  interest  upon  the  for- 
bearance of  money  due  to  the  plaintiff  as  administrator  from 
the  defendant,  and  by  the  plaintiff  forborne  to  him  at  his 
request,  and  for  money  due  from  the  defendant  to  the 
plaintiff  as  administrator  on  accounts  stated  between  them. 
In  answer  to  a  portion  of  the  amount  demanded,  the  de- 
fendant by  his  third  plea  seeks  to  set  off  money  lent  by 
himself  to  the  intestate,  work  done  and  materials  provided 

(a)  11  Q.  B.  779;  6  N.  &  M.  (c)  Willes,  264,  note. 

627.  (d)  Johuson's  Chanc.  Cas.  11. 

(6)  WiUes,  103.  (e)  4  Cazop.  342. 
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by  hixnfielf  for  the  intestate,  and  money  dae  from  the  intee- 
tate  to  him  on  accounts  stated  between  them.  To  this  plea 
the  plaintiff  has  demurred.  Judgment  passed  in  the  Court 
below  for  the  plaintiff,  and  we  are  of  opinion  that  that 
judgment  ought  to  be  affirmed. 

The  words  of  the  statute  upon  which  the  question  in  the 
cause  depends  are  these :  *'  Where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  or  if  either  party  sue  or 
be  sued  as  executor  or  administrator  where  there  are  mutual 
debts  between  the  testator  or  intestate  and  either  party,  one 
debt  may  be  set  against  the  other/'  The  expressions  are 
not  very  happily  chosen,  but  the  meaning  seems  to  us  very 
clear.  The  case  of  mutual  debts  was  to  be  provided  fc»-,  and 
the  necessity  for  cross  actions  in  such  cases  put  an  end  ta 
In  the  first  branch  of  the  sentence  the  simplest  case  is  men- 
tioned— ^that  of  mutual  debts  between  two  living  persons — 
that  is,  of  debts  existing  between  them,  contracted  respec- 
tively in  their  individual  chsuracier.  In  the  second,  the  case 
supposed  is  that  of  one  of  these  mutual  debtors  dying  and 
being  represented  by  an  executor  or  administrator,  in  which 
case  such  representative  will  stand,  in  relation  to  the  survivor 
if  suing  or  being  sued,  exactly  in  the  same  situation  as  his 
testator  or  intestate  would  have  stood  in,  and  the  same 
right  of  set-off  is  given.  In  this  latter  case,  it  is  quite  as 
necessary  as  in  the  former,  that  the  debts  should  originally 
have  existed  between  the  two  living  parties.  The  executor 
or  administrator  to  come  within  the  statute  must  sue  or  be 
sued  necessarily  in  his  representative  character :  if  not,  al- 
though he  may  be  called  executor,  he  is  really  a  third  party 
introduced  (whereas  it  is  essential  that  there  should  be  only 
two  concerned),  and  the  mutuality  of  the  debts,  without 
which  there  can  be  no  set-ofi^  does  not  exist  Whether  the 
statute  in  either  of  its  branches  ext^Okds  beyond  its  mere 
words  to  the  case  of  two  mutual  debtors,  both  dying,  and 
the  representative  of  one  suing  the  representative  of  the 
other,  it  is  not  necessary  now  to  decide.     In  the  present 
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case  the  defendant  asserts  that  he  has  lent  money  to  the  1865. 
intestate,  whom  the  plaintiff  represents  as  administrator. 
This,  then,  was  a  debt  originally  existing  between  the  de- 
fendant and  the  intestate.  The  plaintiff  alleges  that  the 
defendant  owes  him  money  for  money  had  and  received  by 
him,  the  defendant,  to  the  use  of  the  plaintiff  as  adrndiikr 
ietrator.  This,  then,  is  a  debt  originally  existing  between 
the  plaintiff  and  defendant  themselvea  The  money  was 
not  received  to  the  use  of  the  intesiata  The  intestate  had 
no  claim  on  the  defendant  in  respect  of  this  receipt,  which 
took  place  after  his  death.  He  and  the  defendant,  so  far 
as  appearsf,  never  stood  in  the  relation  of  mutual  debtors  to 
each  other,  and  consequently  there  is  no  setroff  between  the 
one  and  the  representative  of  the  other. 

This,  we  think,  would  be  the  obvious  conclusion  to  be 
drawn  from  the  language  of  the  statute;  and  it  is  not  de- 
nied, that,  on  a  review  of  the  decisions,  beginning  from 
within  a  few  years  after  the  passing  of  the  statute  down  to 
and  including  Schofield  v.  Corbett  (a),  decided  in  1836, 
there  is  a  decisive  preponderance  of  authority  in  accordance 
with  this  conclusion.  Two  later  cases  in  the  Court  of 
Queen's  Bench  have  been  relied  on  as  supporting  a  different 
interpretation :  these  are  Blakedey  v.  SmaUwood  (b),  and 
MardaU  v.  Thelliison  (c).  It  is  very  doubtful  whether 
ihe  former  of  these  cases  is  at  all  inconsistent  with  the  for- 
mer decisions.  Upon  reference  to  the  report,  it  appears 
that  at  least  notliing  was  intended  to  be  decided  in  it  at  all 
conflicting  witii  them.  It  was  an  action  against  an  exe- 
cutor on  an  account  stated  with  him  of  monies  due  from 
him  as  executor;  and  it  was  held  that  to  this  might  be 
pleaded  a  set-off  for  debts  due  from  the  plaintiff  to  the  tes- 
tator in  his  lifetime.  Mr.  Feacock,  in  support  of  this,  did 
not  deny  the  rule  laid  down  in  Williams'  ExOTa  1596,  4th 
edit.,  that  "in  an  action  by  an  executor  in  his  own  name  to 

(a)  U  Q.  B.  779;  6  N.  &  M.  (6)  8  Q.  B.  638. 

527.  (c)  21  L.  J.  Q.  B.,  410. 


416  EXCHEQUER  REPORTS. 

1865.  recover  money  due  to  the  testator  in  his  lifetime,  and  re- 
ceived by  the  defendant  after  his  death,  the  defendant  can- 
not set  ofifa  debt  due  to  him  ^rom  the  testator."  But  he 
said  *'  if  it  is  merely  a  statement  of  account  in  respect  of 
liabilities  of  the  testator  (and  it  is  difficult  to  conceive  any 
other  statement  made  by  a  party  as  executor),  there  is  a 
mitttuil  ci^edit  ehevm  between  the  testator  and  plaintiff." 
And  this  was  the  foundation  mainly  relied  on  by  Lord 
Denman  in  giving  the  judgment  of  the  Court;  and  in  this 
he  was  borne  out  by  the  dictum  of  Holroyd,  J.,  in  Ashby 
V.  Ashby  (a),  who  said,  that  on  such  a  count  the  only  evi- 
dence admissible  would  be  an  account  of  debts  due  from 
the  testator.  Whether,  on  the  whole,  the  decision  was  cor- 
rect or  not  is  immaterial  to  the  present  argument,  for  it  is 
only  an  authority  to  this  extent — ^that  an  accoimt  stated  by 
an  executor  as  such,  must  be  taken  to  shew  a  debt  due 
from  his  testator  to  the  other  party,  and  against  this  it  is 
clear  that  a  debt  due  from  that  other  party  to  the  testator 
may  be  set  off. 

MardaU  v.  Thelluson  and  Others,  Executors  of  Theo- 
bald, is  not,  however,  so  easily  disposed  of.  There  it  was 
held  that  defendants,  being  sued  as  executors  for  a  debt 
which  accrued  due  from  the  testator  in  his  lifetime,  might 
set  off  a  debt  which  accrued  due  from  the  plaintiff  to  them 
as  executors  since  the  death  of  his  testator.  In  the  course 
of  the  argument,  Lord  Campbell  pointed  out  "  that  the  de- 
claration alleged  the  testator  to  be  indebted  to  the  plaintiff, 
and  the  plea  did  not  allege  that  the  plaintiff  was  indebted 
to  the  testator,  but  to  the  defendants  as  executors,  and  there- 
fore that  the  debt  did  not  seem  to  be  mutual."  In  the  judg- 
ment, however,  subsequently  delivered,  this  view  was  aban- 
doned; and  it  was  held  that  these  debts  were  mutual  within 
the  meaning  of  the  first  clause  in  the  statute. 

(a)  7  B.  &  C.  444. 
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We  think  this  case  not  rightly  decided.  The  principle 
on  which  the  judgment  mainly  proceeds  appears  to  be,  that 
unless  the  set-ofiF  be  admitted^  the  plaintiff  being  a  debtor 
to  the  estate  and  wrongfully  withholding  the  payment,  may 
recover  the  debt  due  to  himself  out  of  the  estate,  and  so  dis- 
turb 4;he  assets;  while  he  leaves  the  executor  to  the  risk 
and  costs  of  an  action  for  recovering  the  equivalent  debt 
firom  him.  But  considerations  of  this  kind  do  not  alter 
the  construction  of  the  statute;  neither  the  words  nor  the 
spirit  of  it  lead  one  to  think  that  they  were  at  all  present  to 
the  mind  of  the  legislatiure ;  and  Shipman  v.  Thomson  (a) 
is  an  authority  against  such  a  view. 

We  are  therefore  compelled  to  abide  by  the  more  natural 
construction  of  the  statute,  and  the  authorities  older  and 
more  numerous,  and  to  dissent  from  this  later  and  single 
case  Our  judgment,  therefore,  will  be  for  the  defendant 
in  error. 

Judgment  affirmed. 

(a)  Willes,  106,  d.  (a). 
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1855. 


Reynolds  v,  Peto. 


-Dill  of  exceptions  to  the  niling  of  Coleridge,  J.,  in  the 
case  of  Peto  v.  Reynolds  (a). — ^The  first  count  of  the  de- 
claration stated,  that  one  A.  Righton,  on  the  3rd  of  Sep- 


parts,  and  directed  the  same  to  the  defendant;  and  by  that 
his  third  of  exchange  requested  the  defendant^  at  sight  of 
that  his  third  of  exchange  (the  first  and  second  of  the  same 
tenor  and  date  being  unpaid),  to  pay  to  the  plaintiff  or 
order  the  sum  of  2002. ;  and  the  said  A.  Righton  delivered 
the  said  third  part  to  the  plaintifi^  and  the  defendant  had 
sight  of  and  accepted  the  said  third  part,  but  did  not  pay 


Jtme  30. 

The  defend- 
ant's agent  at 
Cameroons  in 
Africa,  made 
and  deliyered 

to  the  plaintiff  tember,  1852,   in  parts  beyond  the  seas,  at  Cameroons, 

an  mBtrument     .  ^j.  j     i  •        • 

in  the  fonn  of  Amca,  made  his  bill  of  exchange,  now  overdue,  in  three 

a  foreign  bill 
of  excfaiuige, 
payable  cU 
sighL    The 
bill  was  not 
addressed,  to 
any  one,  but 
across  it  the 
defendant's 
agent  wrote 
the  word  "  ac- 
cepted," and 

ant's  name  and  ^6  Said  bill,  or  any  of  the  parts  thereof. 

ffiiff  pil^^       Plear-That  the  defendant  did  not  accept  the  said  bill  of 

sented  the  bill  exchange :  upon  which  issue  was  joined. 

to  the  defend-  rrn  . 

ant,  and  re-  The   cause  was  tried  at  the  Bristol  Summer  Assizes, 

paymentlwben  ^^^^>  when  the  plaintiff  gave  in  evidence  the  following  un- 
the  defendant    stamped  instrument:— 

denied  that  he  *■ 

owed  the 
amount,  but 
admitted  the 
signature  to  be 
that  of  his 

*f*°Vff  th  second  of  the  same  ieiSir  fAd^te  being  unpaid,  please  pay 
said,  '<As  you   to  S.  M.  Peto,  E^,  ^£^  ord^,   the  sum  of  two  hundred 

adcnowledire  \9      «%    ipuk 

the  signati^,  poimds  Sterling,  foi^^ame  |e09ved,  and  place  the  same,  as 
W  ^  wir  '  ^y  ^^^^^  ^^  ^"^^  ^^^  ^P^'  ^  ^^^  account  of 

The^defendant  ^    ^  "ALFRED  RiGHTON." 

pay  the  bill,  ^ 

but  I  cannot  pay  it  now:  I'll  give  you  a  biU  at  three  months."  The  plaintiff  then  said, 
"  There  is  something  suspicious  about  it;  it  is  almost  a  foxgery ;  you  had  better  pay  it  at 
once."  The  defendant  replied,  'Til  pay  the  bill;  I  cannot  pay  it  now,  but  I  wiU  g^Te  my 
note  or  bill  for  it  at  three  months:" — Held,  in  the  Exchequer  Chamber  (assuming  the  in- 
strument to  be  a  bill  of  exchange),  that  there  was  no  eyidence  of  an  acceptance  of  it. 

(a)  See  Peto  v.  Reynolds,  9  Exch.  410. 


"  :i^h^ge  for  2002. 

^    I    "  Cameroons,  Sept.  3,  1852. 
''At  sight  of  thj^  my  Ihird  of  exchange,  the  first  and 


TRINITY  VACATION,   19  VICT.  419 

The  above  iDStniment  was  written  and  made  at  Came-  1855. 
roons,  in  Africa,  by  A.  Righton;  and  the  words  "accepted/' 
&c.,  were  written  by  him  at  Cameroons.  The  plaintiff 
called  a  witness,  who  deposed  that  he  was  treasurer  to  the 
Baptist  Missionary  Society;  that,  on  the  18th  of  January, 
1853,  he  went  with  the  bill  to  the  residence  of  the  defend- 
ant, and  told  him  that  he  (the  witness)  called  for  payment 
of  a  bill  of  2002.  The  defendant  said  that  he  did  not  owe 
2002.,  nor  anything  like  it  The  witness  asked  the  defend- 
ant if  he  knew  any  one  in  Africa;  the  defendant  said  he 
had  a  son-in-law  there  with  a  cargo  in  a  ship  of  the  de- 
Cendant^  that  his  name  was  Righton,  and  that  he  was 
captain  of  the  ship.  The  witness  shewed  the  defendant 
the  aforesaid  instrument,  and  the  defendant^  after  looking 
at  it^  said  the  signature  was  Righton'&  The  witness  told 
the  defendant  that  the  bill  was  for  a  vessel  called  the 
'*  Dove,''  which  the  Baptist  Society  had  had  in  Africa,  and 
which  had  been  pmrchased  by  Bighton,  who  paid  for  it 
partly  in  gold  dust,  and  the  rest  by  this  bill;  that  the 
society  had  bought  this  vessel  to  go  among  the  creeks,  and 
perhaps  Bighton  had  bought  it  for  the  same  purpose.  The 
defendant,  in  answer,  said  he  supposed  that  was  the  case. 
The  witness  said  to  the  defendant,  "  As  you  acknowledge 
the  signature  to  be  Bighton's,  you  had  better  pay  the  bill'' 
The  defendant  replied,  ''  I'll  pay  the  bill,  but  I  cannot  pay 
it  now;  I'll  give  you  a  bill  at  three  immths."  The  witness 
then  said  to  the  defendant,  ''  There  is  something  suspicious 
about  it;  it  is  ahnost  a  forgeiy;  you  had  better  pay  it  at 
onca"  The  defendant  replied,  "It  is  not  convenient  to 
pay  cash  now;  I'll  pay  the  bill;  I  can't  pay  it  now,  but  I 
will  give  my  note  or  bill  for  it  at  three  montha"  The 
witness  then  said,  "  You  had  better  pay  it  now,  or  I  must 
return  it  to  London,  and  then  it  will  be  out  of  my  hands; 
you  had  better  let  me  hear  from  you  in  a  day  or  two."  The 
witness  then  left  the  defendant 

The  defendant's  counsel  submitted  that  the  instrument 
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1866.  was  not  a  bill  of  exchange,  and  that  there  was  no  evidence 
for  the  juiy  in  support  of  the  issua  The  learned  Judge 
ruled  that  there  was  evidence,  and  he  left  the  consideration 
of  it  to  the  jury,  who  found  a  verdict  for  the  plaintiff  The 
defendant's  coimsel  having  tendered  a  bill  of  exceptions  to 
the  ruling  of  the  learned  Judge,  the  case  was  aigued  in  last 
Easter  vacation  (a)  (May  10),  by 

Montague  Smith  (Prideaux  with  him),  for  the  defend- 
ant— First,  the  instrument  in  question  is  not  a  bill  of 
exchange.  (On  this  point  he  cited  Peto  v.  Reynold8(b); 
Reg.  V.  Hawkes  (c) ;  1  Chit  Jun.  on  Bills,  p.  1 ;  Pothier, 
Contrat  de  Change,  No.  39,  cited  in  Miller  v.  Thomaan  (d) ; 
Oray  v.  MUmer  (e),  Davie  v.  Clarke  (/),  Stoeeiger  v.  South 
Saetem  Railway  Company  (g)). — Secondly,  assuming 
the  instrument  to  be  a  bill  of  exchange,  there  was  no  evi- 
dence of  an  acceptance.  In  order  to  constitute  an  accept- 
ance, there  must  be  an  absolute  promise  to  pay  the  bill 
according  to  its  tenor  and  effect  Here  the  bill  was  pay- 
able at  sight;  but  the  defendant  said  that  he  could  not 
then  pay  it,  and  he  offered  his  note  or  bill  at  three 
montha  It  lb  dear  that  the  witness  did  not  imderstand 
the  defendant  as  then  promising  to  pay  the  bill,  for  the 
witness  replied,  ''You  had  better  pay  it  now."  [Maule, 
J. — Both  parties  seem  to  have  treated  the  matter  as  in 
fieri  Coleridge,  J. — The  view  which  the  jury  adopted 
was,  that  there  was  an  absolute  promise  to  pay  the  bill; 
but  that  as  to  the  time  or  mode  of  payment  there  was  a 
craving  of  indulgence.]  It  is  the  province  of  the  Court  to 
decide  whether  an  acceptance  is  conditional  or  absolute: 
Sproat  V.  Matthews  (g).     Here  was  no  promise  to  pay  *'  at 

ft 

(a)  Before  Coleridge^  J.,  Mattle^  {d)  3  M.  &  G.  576. 

J.,  Wightman,  J.,  £rle,  J.,  WU-  (e)  8  Taunt.  739. 

liamsy  J.,  Crawder,  J.  (/)  6  Q.  R  la 

(6)  9  Exch.  410.  (^)  3  K  &  R  549. 

(c)  2  Moo.  O.  C.  60. 
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sights"  and,  consequently,  no  such  acceptance  as  that  declar- 
ed on.  It  was  a  mere  conditional  acceptance,  which  required 
the  assent  of  the  holder  of  the  bill  to  render  it  of  any  avail 
Where  the  holders  of  a  foreign  bill  presented  it  to  the 
drawees  for  acceptance,  which  being  refused,  they  protested 
it  for  non-acceptance,  and  on  the  day  when  it  became  due 
presented  it  to  the  drawees  for  payment,  making  a  charge 
for  the  expenses  of  protesting  it,  to  which  the  drawees  said, 
"  This  bill  will  be  paid,  but  we  cannot  allow  you  for  dupli- 
cate protest,"  and  the  holders  refused  to  receive  payment 
without  the  charges,  and  afterwards  the  drawees  revoked 
their  offer  to  pay,  it  was  held  that  they  might  well  do  so, 
for  this  did  not  amount  to  an  acceptance  of  the  bill  by  the 
drawees:  Anderson  v.  Heath  (a).  In  that  case  the  judg- 
ment of  Lord  EUenborough,  C.  J.,  proceeds  on  the  ground, 
that,  up  to  the  time  when  the  drawees  revoked  their  pro- 
mise to  pay,  neither  of  the  parties  were  treating  about  the 
acceptance  of  the  bill,  but  only  its  payment  So  here,  the 
parties  were  only  considering  about  the  payment  of  the 
bill;  and  it  would  be  against  their  plain  intent  to  hold 
this  an  absolute  promise  to  pay  amoimting  to  an  accept- 
anca 

Ki/nglake,  Serjt  {Barstow  with  him),  for  the  defendant 
in  error. — [He  argued,  first,  that  the  instrument  in  ques- 
tion was  a  bill  of  exchange.  On  this  point  he  cited  Edia 
V.  Bury  (6),  Story  on  Bills,  sect  33,  ShutUeworth  v.  Ste- 
phens (c),  Jtex  V.  Hunter  (d),  Stiddand  v.  Mansfield  (e).] 
— Secondly,  there  was  sufficient  evidence  of  an  acceptance. 
It  was  a  question  for  the  jury,  whether  the  language  of  the 
defendant  amounted  to  a  promise  to  pay  the  bill,  and  the 
jury  have  found  that  it  did.  In  Anderson  v.  Heath  (a),  the 
drawees  had  refused  to  accept  the  bill  when  it  was  presents 

(a)  4  M.  &  Sel.  303.  (cQ  Buss.  &  R  C.  C.  511. 

(6)  6  B.  &  C.  433.  (e)  8  Q.  B.  675. 

(c)  1  Camp.  407. 

VOL.  XL  F  r  £XC£L 
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1855.  ed  to  them  for  tliat  purpose,  and  the  sabeequent  conversa- 
tion related  solely  to  its  payment  Days  of  grace  are  allow- 
able on  bills  payable  at  sight:  Story  on  Bills,  sect  342. 
The  defendant  in  effect  said,  ''  I  will  pay  the  bill,  but  I 
hope  that  instead  of  requiring  cash  you  will  take  another 
bill  in  payment" 

Montague  Smith  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. — ^This  was  an  action  upon  an  instrument 
treated  as  a  foreign  bill  of  exchange^  against  the  plaintiff 
in  error,  sued  as  the  acceptor  on  a  supposed  part  accept- 
ance ;  and  two  points  were  raised  for  consideration,  the  firsts 
whether  the  instrument  was  indeed  a  bill  of  exchange; 
and  if  so,  the  second,  whether  there  was  any  evidence  to  go 
to  the  jury  of  an  acceptance.  At  the  trial,  I  thought  there 
was  some  evidence,  but  as  the  Court,  after  argument  and 
consideration,  is  of  opinion  that  there  was  none,  the  deci- 
sion upon  this  second  point  makes  it  unnecessaiy  to  consi- 
der the  first  upon  which  there  might  be  more  difficulty. 
[His  Lordship  read  the  evidenca] 

The  instrument  assuming  it  to  be  a  bill,  was  a  biU  pay- 
able at  sight;  and  the  acceptance,  to  prove  which  this  evi- 
dence was  offered,  must  have  been  an  acceptance  according 
to  its  tenor  and  effect,  an  agreement  to  take  upon  himself 
the  relation  of  acceptor  to  that  bill  Now,  looking  at  the 
circumstances  and  taking  all  that  the  defendant  below  says 
together,  it  seems  to  the  Court  that  it  would  be  a  perversion 
of  its  meaning  to  understand  it  in  that  sense.  He  does  in- 
deed twice  use  the  words,  "  111  pay  the  bill,"  and  if  these 
had  stood  alone,  and  seeing  that  the  witness  may  be  taken 
to  have  called  on  him  to  pay  it  as  acceptor,  they  would 
haire  farnished  good  evidence  of  an  agreement  to  accept; 
but  when  we  look  at  the  circumstances  and  the  context  of 
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the  language,  it  seems  to  us  clearly  otherwise.  This  was  J^^^ 
not  the  case  of  a  pre-existing  liability  or  duty.  It  was  en- 
tirely at  the  option  of  the  defendant  below  to  accept  or  not, 
and  the  resolution  to  which  he  comes,  may  be  expressed  thus 
— "  From  the  motives  suggested,  and  the  manner  in  which 
my  son-in-law  may  be  implicated,  I  will  pay  the  bill,  if  you 
will  take  payment  at  a  future  date,  or  in  a  bill  at  three 
months,  but  I  cannot  pay  it  now."  From  language  bear- 
ing this  import,  it  is  obvious  that  no  inference  arises  of  an 
agreement  or  intention  to  become  the  present  acceptor  of  a 
bill  payable  at  sight  There  must^  therefore,  be  a  venijre 
de  novo. 

Award  of  venire  de  novo. 


rr2 
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Nov.  22.  Grace  v.  Bishop. 

The  protection  ^^  l^^^^  the  defendant  in  this  case  became  bankrupt 

^t^dtf a      ^^  *®  ^^^  ^^ ^^7'  ^ ^^^'  ^^  ^^  ordered  by  the  Court  of 
bankrupt  dui^   Bankruptcy,  that  the  defendant's  certificate  be  suspended 

mg  the  BUS- 

pension  of        for  three  years  from  that  date,   and   that  protection  be 
does  not  oto-*    granted  to  him  for  six  months,  to  be  renewed  from  time  to 

teot  him  from    f^j^Q  foj  ^^^  same  period,  if  no  cause  be  shewn  to  the  con- 
arrest  m  re-  ^  . 
speot  of  debts    trary.     His  protection  was  accordingly  renewed  up  to  the 

sinoe  his  bank-  ^^  of  November,  on  which  day,  at  12  o'clock,  it  expired; 

fttptcy.  j^^  j^i^  12  o'clock  the  defendant  was  taken  in  execution  on  a 

judgment  obtained  by  the  plaintiff  as  the  holder  of  a  bill  of 
exchange  accepted  by  the  defendant  since  his  bankruptcy. 

Prideaux  moved  (Nov.  10),  on  an  affidavit  of  the  above 
facts,  to  discharge  the  defendant  out  of  custody. — ^The 
112th  section  of  "  The  Bankrupt  Law  Consolidation  Act» 
1849,"  enacts,  ''  That,  if  the  bankrupt  be  not  in  prison  or 
custody  at  the  date  of  the  adjudication,  he  shall  be  free 
from  arrest  or  imprisonment  by  any  creditor  in  coming  to 
surrender  and  after  such  surrender  during  the  time  by  this 
Act  limited  for  such  surrender,  and  for  such  further  time  as 
shall  be  allowed  him  for  finishing  his  examination,  and  for 
such  time  after  finishing  his  examination  until  his  certifi- 
cate be  allowed  as  the  Court  shall  from  time  to  time,  by 
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indorsement  on  the  summons  of  such  bankrupt^  think  fit  to  1856. 
appoint''  The  object  of  the  protection  is  to  enable  the 
bankrupt  to  appear  before  the  Court  when  called  upon  by 
the  assigneea  So  long  as  he  remains  uncertificated  he  is 
liable  to  be  examined  as  to  his  earnings,  which  belong  to 
his  creditora  Unless  cause  is  shewn  to  the  contrary,  the 
Court  is  bound,  firom  time  to  time,  to  renew  the  protection. 
[MaHin,  B. — If  the  whole  section  be  read,  it  will  be  found 
that  the  legislature  is  treating  of  a  bankrupt  haying  debts 
imder  the  control  of  the  commissioners.  It  could  never 
have  been  intended  that  an  uncertificated  bankrupt  should 
go  on  contracting  debts,  and  that  his  creditors  should  have 
no  remedy  either  against  his  property  or  his  person.]  In 
Darby  v.  Baugham  (a),  it  was  held,  that  the  acceptor  of  a 
bill  of  exchange,  which  becomes  due  and  is  paid  by  him 
after  the  bankruptcy  of  the  drawer,  cannot  arrest  the  drawer 
during  the  time  allowed  him  by  5  Geo.  2,  a  30,  &  5,  for 
attending  the  commissioners  to  be  examined.  [Piatt,  B. — 
In  that  case  the  debt  was  provable  under  the  commission.] 
The  198th  section  enables  the  Court  of  Bankruptcy  either 
to  allow  the  certificate  **  or  refuse  or  suspend  the  allowance 
thereof,  or  annex  such  conditions  thereto  as  the  justice  of 
the  case  may  require."  Here  the  Court  has  suspended  the 
certificate,  and  has  annexed,  as  a  condition,  the  protection 
of  the  bankrupt  firom  arrest  [Alderson,  B. — ^That  section 
must  be  read  as  if  the  words  were  ''  conditions  within  the 
jurisdiction  and  power  of  the  commissioners."  They  may 
have  power  to  annex  conditions  binding  on  the  creditors 
under  the  fiiat^  but  it  is  different  with  respect  to  creditors 
who  are  not  before  the  Court] 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — In  this  case  it  appeared,  that 
in  1849  the  defendant  had  become  bankrupt,  and  that  he 

(a)  6  T.  R.  209. 
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l^^-  had  previously  conducted  himself  so  little  to  the  satisfac- 
tion  of  the  commissioner,  that  he  suspended  the  defendant's 
certificate,  but  granted  him  protection  from  arrest  Whilst 
the  defendant  was  thus  uncertificated,  he  accepted  a  bill  of 
exchange,  and  the  plaintifi*,  who  was  the  holder,  obtained 
judgment  in  an  action  on  the  bill,  and  took  the  defendant 
in  execution.  The  defendant  applied  to  be  discharged  out 
of  custody,  on  the  ground  that  he  was  protected  firom 
arrest, — or,  in  other  words,  that  he  was  protected  fix)m  lia- 
bility for  every  species  of  debt^  because  some  years  before 
he  was  a  bankrupt,  and  had  so  misconducted  himself  that 
his  certificate  was  suspended.  If  we  were  to  entertain  such 
an  application,  a  fraudulent  bankrupt  would  be  privileged 
to  run  in  debt  without  the  slightest  personal  responsibility, 
and  would  in  fact  be  in  a  better  position  than  if  he  had 
conducted  himself  to  the  satisfaction  of  the  commissioner 
and  had  obtained  his  certificate.  We  are  of  opinion  that^ 
if  an  uncertificated  bankrupt  accepts  a  bill  of  exchange 
which  is  dishonoured,  and  judgment  is  obtained  against 
him,  he  is  liable  to  be  taken  in  execution.  If  he  were  not 
liable,  the  creditor  would  have  no  remedy,  for  the  bankrupt^ 
being  uncertificated,  can  have  no  property,  smce  it  vests 
in  his  assignees.  We  are  of  opinion  that  the  commissioner 
had  no  jurisdiction  to  protect  him  ftx)m  this  debt^  and  that, 
therefore,  he  is  not  entitled  to  be  discharged 

Bule  refused 
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Worms  v.  Storey.  -^<w.  23. 

jJECLARATION  on  a  charterparty,  whereby   it  waa  If  a  chartered 

vessel  is  bqij 

agreed  between  the  plaintiff  and  defendant  that  the  defend-  worthy  at  the 

ant's  vessel,  caUed  the  "  Army,"  then  in  Penarth  Roads,  m^Hf  the 

being  tight,  staunch,  and  strong,  and  every  way  fitted  for  ^^*^'^"* " 

the  voyage,  should,  with  all  convenient  speed,  sail  and  pro-  daoofl^  by 

oeed  to  Bute  Dock,  Cardiff,  and  there  load  in  turn,  not  |^  Uiough^ 

exceeding  twelve  days  after  ready,  in  the  usual  and  cus-  ^noT^und 

ternary  manner,  from  the  factors  of  the  plaintiff,  a  full  and  ^o  re?^  the 

▼esse],  yet  if 

complete  caigo  of  Mayner  s  steam  coal,  and  being  so  loaded  he  electa  not 
should  therewith  proceed  to  Havre,  and  deliver  the  same  to  ought'notto 
the  order  of  the  plaintiff  on  being  paid  freight,  &c.  (the  act  ^°^'***^  T^.*^ 
of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other  *n  unseewop- 

.  thy  conditicn. 

unavoidable  hindrances,  dangers,  and  accidents  of  the  seas,     Adecloratinr 
rivers,  and  navigation,  riots  and  strikes  of  the  pitmen,  of  ^*yr°(wbich 
whatever  nature  or  kind  soever,  during  the  said  voyage  co^^**!?*!  ^ 
always  excepted).   And,  although  the  said  vessel  proceeded  "all  unavoid- 
to  Bute  Dock,  Cardiff  and  there  loaded  from  the  factors  of  oes,  dangers, 
the  plaintiff  a  fiiU  and  complete  cargo  of  Mayner's  steam  ^theMaiT'^ 
coal,  and  afterwards  proceeded  on  her  said  voyaye  to  Havre ;  ^^®fi^  Jf  * 
and  although  the  defendant  was  not  prevented  by  anv  of  although  after 
the  matters  of  excuse  mentioned  in  the  charterparty  from  menTS'JS""" 
performing  his  said  contract,  and  although,  after  the  com-  ^^^^ 
mencement  of  the  voyage,  the  said  vessel  was  greatly  dam-  damaged  by 

"I     i       the  dangers 

aged  by  the  dangers  and  accidents  of  the  seas,  and  the  and  accidento 
defendant  had  notice  that  the  said  vessel  then  was  unsea-  Jnd^waTun- 

8eaworthy,and 
waa  in  a  place 
where  she  could  have  been  repaired,  of  all  which  the  defendant  then  had  notice,  yet  the 
defendant  did  not  cause  the  vessel  to  be  repaired,  and  carelessly  and  negligently  caused  the 
vessel  to  proceed  on  her  voyage  in  an  unseaworthy  state,  and  by  reason  of  the  premises  the 
vessel  was  unable  to  meet  the  perils  of  the  sea,  and  a  lai^e  quantity  of  the  plaintiff's  g^ods 
was  obliged  to  be  thrown  overboard: — Plea,  that  at  the  commencement  of  the  voyage  the 
vessel  was  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  same,  and  was  seaworthy : 
— ffdd,  on  demurrer,  that  the  breach  disclosed  a  good  cause  of  action,  and  that  the  plea 
afforded  no  answer  to  it. 
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1855.  worthy,  and  the  said  vessel  then  was  in  a  place  where  she 
could  and  might  and  ought  to  have  been  repaired  before 
she  proceeded  on  her  said  voyage,  of  which  the  defendant 
then  had  notice,  yet  the  defendant  did  not  cause  the  said 
vessel  to  be  repaired  before  she  proceeded  on  her  said  voy- 
age, and  the  defendant  carelessly  and  negligently  caused  the 
said  vessel  to  proceed  on  the  said  voyage  with  the  said 
coals  on  board  in  an  unseaworthy  state  and  condition;  and 
by  reason  of  the  premises,  the  said  vessel  was  unable  to 
meet  the  perils  of  the  seas  as  she  otherwise  would  have 
been,  and  a  large  quantity  of  the  coals  of  the  plaintiff  were 
obliged  to  be  thrown  overboard. 

Plea. — ^That,  at  the  commencement  of  the  said  voyage, 
the  said  vessel  was  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  same,  and  was  seaworthy. 

Demurrer  and  joinder  therein. 

MMish  in  support  of  the  demurrer. — ^The  question  is, 
whether,  taking  the  facts  alleged  in  the  plea  in  connection 
with  the  breach  in  the  declaration,  there  is  a  good  cause  of 
action.  It  is  submitted  that  there  is.  At  the  conmienoe- 
ment  of  the  voyage  the  vessel  was  seaworthy,  but  in  the 
course  of  the  voyage  was  damaged  by  perils  of  the  seas ; 
and,  although  the  owner  had  notice  of  that  fact,  and  that 
the  vessel  might  have  been  repaired,  yet  he  proceeded  on 
the  voyage  with  the  unseaworthy  vessel,  whereby  the  plain- 
tiff's goods  were  lost  It  was  the  duty  of  the  shipowner 
safely  to  carry  and  deliver  the  goods  at  Havre;  and  not  hav- 
ing done  so,  he  is  responsible,  unless  the  non-performance  of 
his  contract  is  excused  by  some  of  the  exceptions  in  the 
charterparty.  This,  however,  is  not  a  loss  arising  from 
"unavoidable  accident,"  but  from  the  negligence  of  the 
shipowner  in  proceeding  with  an  unseaworthy  vessel  Sup- 
pose a  leak  had  sprung  in  the  side  of  the  vessel  in  such  a 
position,  that  by  lightening  it  the  leak  would  be  above 
water,  if  the  master  had  an  opportimity  of  repairing  the 


MICHAELMAS  TEBM,  19  VICT.  429 

leak,  he  would  not  be  justified  in  throwing  the  cargo  over- 
board. Or,  suppose  the  cargo  was  slightly  damaged  by  salt 
water,  but  by  reasonable  care  might  be  preserved,  the  mas- 
ter would  not  be  justified  in  taking  no  care  of  it,  because 
the  damage  had  arisen  from  a  peril  of  the  seas.  [Parke,  B. 
— ^The  plea  is  clearly  bad.  The  owner  discharges  bis  duty 
if  he  sails  with  a  seaworthy  vessel,  and,  therefore,  if  the 
vessel  is  afterwards  damaged  by  perils  of  the  seas,  he  is  not 
bound  to  repair  it;  but,  if  he  does  not  choose  to  repair  the 
vessel  when  he  has  the  opportunity,  he  ought  not  to  pro- 
ceed with  it  in  an  unseaworthy  stata]  Laurie  v.  Doug^ 
las  (a),  shews,  that  although  a  cargo  is  damaged  by  perils 
of  the  seas,  the  shipowner  is  bound  to  take  reasonable  care 
of  it  Here,  the  conduct  of  the  owner  in  proceeding  with 
the  vessel  in  an  unseaworthy  state  was  in  direct  breach  of 
his  contract  safely  to  carry  the  goods. — He  also  referred  to 
Dixon  V.  Sadler  (fc). 

Ma/aisty  contrk — Tlie  breach  is  bad  The  vm/raediate 
cause  of  the  loss  was  the  perils  of  the  sea,  and  it  is  attempted 
to  bring  back  the  loss  to  the  next  prior  cause,  viz.  the  state 
of  the  vessel  It  is  not  alleged  that  the  vessel  was  in  port, 
and  proceeded  from  thence  in  an  unseaworthy  state.  The 
defendant  was  only  bound  to  do  what  a  prudent  owner 
would  do;  and  he  discharged  his  duty  when  he  sent  the  ves- 
sel to  sea  in  a  seaworthy  state,  and  with  a  competent  mas- 
ter and  crew.  If  the  defendant  could  have  recovered  on  a 
policy  of  insurance  against  losses  by  perils  of  the  seas,  the 
plaintifiF  cannot  maintain  his  action.  [Parke,  B. — In  the 
case  of  iosurance  the  shipowner  does  not  lose  the  benefit  of 
the  insurance  by  the  misconduct  of  the  master;  as,  for  in- 
stance, if  he  were  to  get  drunk,  and  thereby  cause  the  loss 
of  the  vessel;  but»  in  this  case,  the  act  of  the  master  is  the 
act  of  the  owner.]  The  defendant  only  undertook  to  carry 
and  deliver  the  goods  subject  to  certain  exceptions,  and  this 

(a)  15  M.  &  W.  746.  (6)  6  M.  &  W.  405;  8  M.  &  W.  895. 
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1855.        case  £Edls  within  one  of  them,  viz.  lofis  by  "  unavoidable  acci- 
dent"— He  also  cited  HoUingwortii  v.  Brodrick(a). 

Parke,  B. — It  is  clear  to  my  mind  that  the  breach  is 
sufficient.  Under  a  charteiparty  contaming  such  an  ex- 
ception,  if  the  vessel  sails  in  a  seaworthy  state,  and  in 
the  comrse  of  the  voyage  is  damaged  by  perils  of  the  sea, 
the  owner  is  not  bound  to  repair  it;  but,  if  he  does  not 
choose  to  repair,  he  ought  not  to  go  to  sea  with  the  ves- 
sel in  an  unseaworihy  state,  and  so  cause  a  loss  of  the 
cajgo.  He  ought  either  to  repair  or  stop.  In  this  case  it 
is  alleged  that  the  defendant  n^ligently  caused  the  vessel 
to  proceed  in  an  tmseaworthy  condition,  and  thereby  caused 
a  loss  of  the  goods.  In  order  to  make  out  negligence,  it 
must  be  proved  that  he  proceeded  with  the  vessel  in  such  an 
unseaworihy  state,  that  he  was  obliged  to  throw  the  goods 
overboard.  If  so,  the  loss  was  the  consequence  of  the 
wrongful  and  negligent  act  of  the  defendant,  and  for  that 
he  is  responsibla  There  must  therefore  be  judgment  for 
the  plaintiff. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  7  A.  &  E.  40. 
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Johnson  v.  Diamond.  j^^  ^ 

L  HE  above-named  plaintiff  having  obtained  judgment  in  The  oosu  of 
an  action  brought  against  him  by  one  Courtis,  a  rule  was  ^!°J^*JP 
made  absolute  that  he  be  at  liberty  to  proceed  against  the  garnialiment 

under  the 

above-named  defendant,  garnishee,  under  the  64th  section  64th  section  of 
of  the  Common  Law  Procedure  Act^  1854.    A  writ  was  Li^pro^^** 
accordingly  issued,  and  the  plaintiff  having  declared,  the  ??fJi^^  . 
defendant  demurred  to  the  declaration,  and  obtained  judg-  the  discretion 
ment,  but  no  mention  was  made  of  costs  (a).    The  defend-  but  if  liberty 
ant  proceeded  to  tax  his  costs;  but  the  plaintiff  objected  il^^the*writ. 
before  the  Master  that  he  had  no  power  to  tax,  inasmuch  without  sny 

.  order  us  to 

as  the  Court  had  not  awarded  costs  under  the  67th  section,  coste,  the  suo- 
The  Master  was  of  opinion  that  the  defendant  was  entitled  |g  entitledto 
to  costs,  and  taxed  them;  whereupon  **^«°^' 

Maynard  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  Master  should  not  review  his  taxation; 
against  which 

Kingdon  shewed  cause. — ^The  defendant,  having  suc- 
ceeded in  the  garnishment  suit^  lb  entitled  as  of  right  to  his 
costa  The  60th  section  of  the  "  Common  Law  Procedure 
Act,  1 854,"  enables  a  judgment  creditor  to  obtain  an  order 
for  the  oral  examination  of  the  judgment  debtor  as  to  what 
debts  are  owing  to  him.  By  section  64,  "  If  the  garnishee 
disputes  his  liability,  the  Judge,  instead  of  making  an  order 
that  execution  shall  issue,  may  order  that  the  judgment 
creditor  shall  be  at  liberty  to  proceed  against  the  garnishee 
by  writ^  calling  upon  him  to  shew  cause  why  there  should 
not  be  execution  against  him  for  the  alleged  debt,  or  for  the 
amount  due  to  the  judgment  debtor  if  less  than  the  judg- 

{a)  See  the  case,  ante,  p.  73. 


p. 
Diamond. 
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1866.  ment  debt,  and  for  costs  of  suit;  and  the  proceedings  upon 
Johnson  ^^^^  ^^  Bha3l  be  the  same,  as  nearly  as  may  be,  as  upon  a 
writ  of  revivor  issued  under  "  The  Conmion  Law  Procedure 
Act^  1852.''  The  ISlst  section  of  that  Act  prescribes  the 
mode  of  proceeding  by  writ  of  revivor,  and  declares  that 
**  the  pleadings  and  proceedings  thereupon,  and  the  rights 
of  the  parties  respectively  to  costs,  shall  be  the  same  as  in 
an  ordinary  action/'  Therefore,  if  those  enactments  had 
stood  alone,  the  successful  party  would  be  entitled  to  costs. 
The  plaintifiF however  relies  on  the  67th  section  of  "The  Com- 
mon Law  Procedure  Act,  ]  854,"  which  enacts,  that  "  The 
costs  of  any  application  for  an  attachment  of  debt  under  this 
Act^  and  of  any  proceedings  arising  from  or  incidental  to 
such  application,  shall  be  in  the  discretion  of  the  Court  or  a 
Judga"  But  that  enactment  only  applies  to  proceedings 
which  are  preliminary  to  the  suit^  as,  for  instance,  the 
examination  of  the  judgment  debtor  (sect  60),  the  attach- 
ment of  the  debt,  and  rule  calling  on  the  garnishee  to  shew 
cause  why  he  should  not  pay  the  judgment  creditor  the 
debt  due  from  him  to  the  judgment  debtor  (sect  61),  and 
the  execution  (sect  63).  When  proceedings  are  commenced 
against  the  garnishee  by  writ^  under  the  64th  section,  the 
right  of  the  parties  to  costs  is  the  same  as  in  an  ordinary 
action.  If,  however,  it  is  necessary  that  the  Court  should 
exercise  its  discretion  as  to  giving  costs,  it  has  done  so  when 
it  allowed  the  writ  of  garnishment  to  issue. 

The  Court  then  called  on 

Maynard  to  support  the  rule. — ^The  131st  section  of  "  The 
Common  Law  Procedure  Act,  1852,"  says,  that  the  plead- 
ings and  proceedings  on  a  writ  of  revivor,  "  and  the  rights 
of  the  parties  respectively  to  costs/*  shall  be  the  same  as  in 
an  ordinary  action.  The  64th  section  of  the  "  Common 
Law  Procedure  Act  1854/'  merely  says  that  the  "proceed- 
ings in  such  suit "  shall  be  the  same  as  on  a  writ  of  re- 
vivor, omitting  all  mention  of  costs.      There  must  have 
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been  some  reason  for  the  adoption  of  one  portion  of  the 
previous  enactment,  and  the  exclusion  of  the  other.  In  the 
70th  section  distinct  provision  is  made  not  only  for  the  pro- 
ceedings, but  also  for  the  costs  in  an  action  for  mandamu& 
If  it  had  rested  there,  the  inference  would  have  been  strong 
that  the  legislature  never  intended  that  the  successful  party 
in  a  garnishment  suit  should  have  costs  without  an  order  of 
the  Court  But,  further,  the  67th  section  expressly  provides 
that  the  costs  of  "  any  proceedings  arising  from  or  inci- 
dental to  such  application  "  shall  be  in  the  discretion  of  the 
Court  or  a  Judge.  It  is  no  new  provision  which  makes  it 
incumbent  on  a  party  to  apply  to  the  Court  for  costs. 
Under  the  43  Qeo.  3,  c.  46,  s.  4,  the  plaintiff  in  an  action 
on  a  judgment  cannot  get  his  costs  except  by  leave  of  the 
Court  So  also  in  cases  within  the  County  Courts  Act,  15 
&  16  Vict  c.  54,  s.  4.  The  order  that  the  judgment  creditor 
be  at  liberty  to  proceed  against  the  garnishee  cannot  be  con- 
sidered as  an  order  for  costa  If  the  party  is  not  entitled 
to  costs,  a  rule  of  Court  giving  them  would  be  ultra  vires : 
Fisher  v.  Bridges  (a).  Statutes  which  give  costs  should 
be  construed  strictly :  Cone  v.  Bowles  (b),  [Alder son,  B. 
— Where  a  Court  of  equity  directs  a  feigned  issue,  the  costs 
are  in  the  discretion  of  the  Court;  but  where  an  action  is 
directed  the  costs  follow  the  event] 


V. 
DlAMOlTD. 


It  having  been  intimated  to  the  Court  that  a  similar 
question  was  pending  in  the  Court  of  Queen's  Bench,  in  a 
case  of  La  Forest  v.  Flavell  (c),  this  case  stood  over  that 


(a)  4  R  &  B.  666. 

(6)  1  Salk.  204 

(o)  In  this  case — 

Vernon  Harcourt  (Nov.  12)  ob- 
tained a  rale  calling  on  the  plain- 
tiff to  shew  cause  why  the  Master 
should  not  tax  the  defendant's 
costsofaganiishmentsuit.  Needr 
ham  shewed  cause  (Nov.  26),  and 


objected  that  the  application  was 
premature,  since  a  point  was  re- 
served at  the  trial  which  was  not 
yet  disposed  ot  It  was  idti- 
mately  arranged  that  a  special 
case  should  be  stated  for  the 
opinion  of  the  Court.— ^j;  rda^^ 
Hone  Blackburn. 
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1855.        inquiry  might  be  made  on  the  subject ;  and  on  a  subsequent 
Johnson      part  of  the  day, 


V. 

Diamond. 


Pollock,  C.  R,  said — ^The  rule  must  be  discharged. 
According  to  the  practice  in  Courts  of  equity  (a),  where  the 
Court  has  given  the  liberty  of  bringing  an  action  at  law, 
which  in  its  form  imports  the  carrying  of  costs,  the  suc- 
cessful party  is  entitled  to  costs  unless  the  order  of  the 
Court  deprives  him  of  his  right.  That  beiug  the  principle, 
we  are  now  called  upon  to  say  whether  the  defendant  in  this 
case  is  entitled  to  have  his  costs  taxed.  I  am  of  opinion 
that  he  is,  and  that  there  is  no  occasion  for  the  Court  to 
exercise  any  discretion  on  the  subject 

Aldebson,  B. — On  inquiry  we  find  that  the  case  referred 
to  as  pending  in  the  Court  of  Queen's  Bench  is  one  in  which 
the  Master  has  refused  to  tax  the  costs,  and  that  the  appli- 
cation is  to  order  him  to  do  sa  Now,  it  may  be  that  he 
is  required  to  tax  on  the  ground  that  by  the  order  to  tiy 
the  question  in  the  form  mentioned,  it  must  be  treated  as 
if  an  order  has  been  made,  or  if  not^  it  may  be  that  the  ap- 
plication is  to  the  Court  not  to  exercise  its  discretion,  but 
to  order  the  Master  to  tax  the  costa  Therefore  the  ques- 
tion is  open,  and  we  are  not  concluded  by  authority.  The 
true  principle  seems  to  me  to  be  that  enimdated  by  the 
Lord  Chief  Baron,  viz.  that  the  costs  of  the  proceedings  are 
in  the  discretion  of  the  Court ;  but  if  the  Court  has  direct- 
ed an  action  si/mpliciter,  the  costs  foUow  the  event.  It  is 
competent,  however,  for  the  Court  to  say,  in  directing  the 
action,  that  the  proceedings  shall  be  without  costa  It  is  to 
be  observed  that  they  do  not  direct  the  judgment  creditor 
to  issue  the  writ  against  the  garnishee,  but  only  give  hvm 
liberty  to  do  so,  and  it  may  be  that  under  the  peculiar  cir- 
cumstances the  Court  may  think  the  costs  ought  not  to 

(a)  See  Seton  on  Decrees,  523,  Frac.  517,  5th  edit;  DanieH's 
512,  2nd  edit. ;  Smith's  Chanc.      Chanc.  Prac.  1089. 
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abide  the  event,  and  may  so  give  a  qualified  permission  to         l^^- 
issue  the  writ.   If  however  the  Court  do  not  make  any  such      Johnsok 
direction  as  to  costs,  they  must  be  considered  as  ordering     diamond. 
costs  when  they  allow  the  writ  to  issue.     For  it  is  the 
natural  result  of  the  proceedings  that  the  costs  should 
abide  the  event  of  it 

Plait,  B. — I  am  of  the  same  opinion.  Mr.  May- 
nard  says  that  there  must  have  been  some  reason  for 
the  omission  to  mention  costs  in  the  64th  section  of  "  The 
Conmion  Law  Procedure  Act,  1854;"  and  he  argues,  that, 
because  the  language  of  that  and  the  131st  section  of  the 
former  Act  is  different,  the  legislature  could  never  have  in- 
tended to  give  costs.  Now,  it  is  to  be  observed  that  the 
131st  section  has  the  words  ''pleadings  and  proceedings,'' 
whereas  the  64th  section  uses  the  words  "  proceedings"  only. 
But  "proceedings"  must  include  ''pleadings,"  for  the  suit 
cannot  go  on  without  them.  In  like  manner,  although  costs 
are  not  mentioned,  they  are  incidental  to  the  proceedings 
in  the  suit 

Mabtin,  B — I  am  of  the  same  opinion.  When  the 
Court  ordered  that  the  judgment  creditor  should  be  at 
liberty  to  proceed  against  the  garnishee,  without  giving  any 
direction  as  to  costs,  it  exercised  its  discretion  by  saying 
that  whichever  party  was  successful  in  that  litigation  should 
have  his  costs. 

Eule  discharged. 
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Nov.  26.  Thatcher  v.  D'Aquilab. 

On  an  applicar   Xl  AYMOND  had  obtained  a  rule  caUinff  on  the  plaintiflF's 

tion  by  a  de-  ^  r 

fendant,to  attorney  to  Bhew  cause  why  all  proceedings  in  this  case 

L^  on^  '  should  not  be  stayed.     The  rule  was  obtained  on  an  affi- 

S^'"li^8  ^^^*  ^^  *^®  defendant's  attorney,  which  stated  that  the  ac- 

attorney  is  tion  was  brought  for  a  breach  of  promise  of  marriage,  and 

going  on  with  ,  _.  «•    • 

the  suit  oon-  stood  for  trial  at  the  London  Sittings  after  last  Term,  but 
elroross  dirco-  ^^  made  a  remaoet  to  the  present  Term.  In  the  mean- 
*r  **  ?^^  time  the  plaintiff  wrote  a  letter  to  the  defendant's  attorney^ 
plaintiff  stating  that  she  had  written  to  her  attorney  desiring  him 

made  a  party    ^0  withdraw  the  record,  and  to  discontinue  all  proceedings, 
to  the  rule.       ^^  j  ^j^^^  ^^  wished  the  defendant's  attorney  would  inti- 
mate the  same  to  his  client    The  plaintiff's  attorney  re- 
fused to  withdraw  the  record  unless  his  costs  were  paid. 

Prentice  shewed  cause,  and  objected  that  the  rule  only 
called  on  the  plaintiff's  attorney  to  shew  cause,  whereas,  on 
such  an  application,  the  plaintiff  herself  ought  also  to  be 
before  the  Court. 

Pabke,  B. — The  rule  must  be  discharged.  The  attorney 
in  a  Court  of  law  is  not,  like  a  proctor  in  the  Ecclesiastical 
Courts,  the  dominus  litis,  but  he  is  the  mere  agent  of  the 
suitor.  We  ought  not^  therefore,  to  stay  the  proceedings 
without  having  the  plaintiff  before  the  Court 

Aldebson,  B. — ^The  rule  ought  certainly  not  to  be  abso- 
lute without  the  plaintiff  being  called  upon  to  answer. 

Pollock,  C.  B,  and  Platf,  B.,  concurred. 

Rule  discharged. 
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Leech  v.  Lamb.  Nov,  24. 


T 


HIS  was  a  rule  calling  on  the  defendant  to  shew  cause  A  canae  wm 
why  a  certificate  for  a  special  jury  should  not  be  set  aside,     oial  jury  at  tho 


The  cause  was  tried  before  Lord  Campbell,  C.  J.,  and  a  iggs'^da 
special  jury,  at  the  last  StaflFord  Spring  Assizes,  when  a  I*^^*^^'^ 
verdict  was  found  for  the  defendant     Immediately  after  fendant  The 
the  verdict  was  pronounced,  the  defendant's  counsel  ap-  oouDselthen 
plied  to  the  learned  Judge  for  a  certificate  for  a  special  jjj^to^oer- 
jury,  and  his  lordship  verbally  granted  it,  but  the  associate  ^  for  the 

special  J  uiy, 

omitted  to  indorse  the  certificate  on  the  record.     In  Easter  and  he  con- 
Term,  a  rule  nisi  was  obtained  for  a  new  trial,  which  was  th^^^nocUte 
»  not  disposed  of  until  the  following  Trinity  Vacation,  when  2°"**^*°  "*' 
a  rule  was  made  absolute  to  enter  a  nonsuit     On  the  taxa-  tificate  on  the 
tion  of  costs,  it  was  discovered  that  no  certificate  was  in-  following 
dorsed  on  the  record,  and  the  matter  stood  over,  in  order  ?u7!!l!  ^ 

'  '  niai  waa  od- 

that  an  application  might  be  made  to  Lord  CampbeU  for  tained  for  a 
his  certificate.     On  the  14th  of  August,  a  summons  was  which  waa  not 
taken  out  for  that  purpose,  and  Lord  Campbell,  after  hear-  unST^^ty 
ing  the  parties,  signed  the  certificate.  t^^^^  t  ^ 

ooflta  it  was 
diacoTOfod 

Pigott  shewed  cause. — ^The  question  turns  on  the  34th  that  the  oerti- 
section  of  the  6  Geo.  4,  a  50,  which  provides  that  the  f^^^^J^^ 
party  who  shall  apply  for  a  special  jury  shall  only  be  al-  the  record, 

*  **•'  *  ^.f  ,f  j^^  ^jj  apph- 

lowed  the  cost  of  a  common  jury,  ''unless  the  judge  before  cation  to  the 
whom  the  cause  is  tried  shall,  immediately  after  the  ver-  iJt^f  au-* 
diet,  certify  under  his  hand  upon  the  back  of  the  record,  g^***  ^a*^®*^. 

bne  ceixi  n  ca te  i 

that  the  same  was  a  cause  proper  to  be  tried  by  a  special  — iTeU,  that 
jury."    The  word  "immediately*'  has  been  construed  lo  ^tooUite, 
mean  "within  a  reasonable  time:"  Christie  v.  Richardr  ^"^^^8^^"* 
eon  (a).    A  similar  construction  has  been  put  upon  the 

(a)  10  M.  &  W.  688. 
VOL.  XI.  G  O  EXCH. 
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1855.  word  in  the  3  &  4  Vict  c.  24.  That  statute  enacts,  that  if 
the  plaintiff  in  any  action  of  trespass  diall  recover  less 
damages  than  408.,  he  shall  not  have  any  costs,  unless  the 
Judge  before  whom  the  verdict  was  obtained  "  shall  imme- 
diately afterwards  certify"  that  the  action  was  brought  to 
try  a  right;  and  in  Thom/pson  v.  Gibson  (a),  it  was  held 
that  a  certificate  under  that  statute  was  valid,  though 
given  by  the  Judge  at  his  lodgings,  after  an  adjournment 
of  the  Court  In  Pajge  v.  Pearce  (6),  which  was  also  a  de- 
cision on  that  statute,  the  sheriff,  on  a  writ  of  inquiry,  took 
time  to  consider  whether  he  would  certify,  and  the  Court 
was  adjourned  later  on  the  same  day,  but  aft^r  the 
Court  again  met  he  granted  the  certificate,  and  that  was 
held  to  be  in  time.  A  similar  construction  has  been  put 
on  the  Wilful  Trespass  Act^  8  &  9  WilL  3,  c.  11,  a  4 : 
WooUey  v.  Whitby  (c).  Provided  the  Judge- within  a  rea- 
sonable time  after  the  verdict,  and  whilst  the  facts  are 
fresh  in  his  mind,  consents  to  grant  a  certificate,  the  minis- 
terial  act  of  signing  it  may  be  done  nunc  pro  tunc:  Serrell 
V.  The  Derbyshire  Ao,  Railway  Company  (d).  Where, 
immediately  after  the  trial,  an  informal  certificate  was 
given  under  the  3  &  4  Yict  c.  24,  a  2,  it  was  held  that  the 
Judge  might  afterwards  amend  it,  it  being  a  misprision  of 
the  officer:  ShuUleworih  v.  Cocker  (e).  Here  there  was  a 
misprision  of  the  associate  in  not  drawing  up  the  certificate, 
and  presenting  it  to  the  Judge  for  signature  In  Davis  v. 
Cole  (/),  the  Judge  at  the  trial  intimated  his  intention  to 
certify  under  the  43  Eliz.  a  6,  but  four  days  afterwards  the 
plaintiff  obtained  the  record  from  the  associate,  no  certi- 
ficate being  indorsed  on  it;  and  the  Court  ordered  the 
plaintiff  to  produce  the  record,  in  order  that  the  Judge 
might  indorse  his  certificate.      In  Waggett  v.  8haw{g), 

(a)  8  M.  &  W.  281.  (e)  1  Man.  &  G.  829. 

(6)  8  M.  &  W.  677.  (/)  6  M.  &  W.  624. 

(c)  2  B.  &  C.  680.  (ff)  3  Camp.  316. 
{(l)  10  C.  B.  910. 


MICHAEUCAS  TSBM,   19  YlOr.  4A9 

where  it  was  held,  that,  under  the  24  Geo.  2,  a  18,  a  certi-        1856. 
fioate  could  not  be  given  on  the  day  after  the  trial,  the 
statute  required  the  certificate  to  be  given  in  open  Court 
[Mofliva,  B. — (Trace  v.  Clindi  (a)  is  an  express  authority 
that  this  certificate  is  too  late.] 

Keating  appeared  in  support  of  the  rule,  but  was  not 
called  upon  to  argua 

Pollock,  C.  B. — ^The  rule  must  be  absolute.    The  case 
of  Orace  v.  Olmch  (a)  is  an  authority  on  this  point    That 
case  was  tried  at  the  Spring  Assizes,  1842,  by  a  special 
jury,  who  retired,  and,  while  another  cause  was  going  on, 
brought  in  a  verdict  for  the  defendant.     The  defendant's 
counsel  immediately  applied  for  a  certificate  for  a  special 
jury;  and  the  Judge  verbally  granted  the  application.  The 
associate  thereupon  indorsed  the  certificate  on  the  record; 
but,  owing  to  the  hurry  occasioned  by  the  trial  of  the  other 
causey  and  the  departure  of  the  Judge  firom  the  assize  town, 
he  did  not  obtain  the  Judge's  signature  to  the  certificate. 
In  the  foUowing  Term  a  rule  nisi  was  obtained  for  a  new 
trial,  which  was  discharged  in  Hilary  Vacation,  1843.     On 
the  taxation  of  costs,  on  the  3rd  of  March,  1843,  the  record 
was  produced,  with  the  certificate  indorsed  thereon,  not 
signed  by  the  Judge;  but  at  a  subsequent  meeting  to  com* 
plete  the  taxation  the  record  was  produced  with  the  Judge's 
signature  to  the  certificata    The  Court  of  Queen's  Bench, 
however,  held  that  too  late,  and  set  aside  the  certificata 
That  case  is  not  distinguishable  firom  the  present    When 
a  statute  requires  an  act  to  be  done  immiediatdy,  I  do  not 
see  how  we  can  construe  it  to  mean  that  the  act  may  be 
done  some  weeks  afterwards.     It  is  unnecessary  to  advert 
to  the  cases  which  have  been  cited;  it  is  enough  to  say 
that  our  decision  is  in  accordance  with  an  authority  ex«- 

(a)  4  Q.  B.  606. 

oq2 
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pressly  in  point  I  should  have  been  contented  if  it  had 
been  sufficient  for  the  Judge  to  intimate  his  consent  at  the 
time  of  trial,  and  afterwards  to  sign  the  certificate;  but  as 
the  Legislature  has  enacted  otherwise  we  must  administer 
the  law  as  we  find  it 


Aldersok,  B. — I  am  of  the  same  opinion.  The  ques- 
tion in  Thompson  v.  Oibson  never  could  have  arisen,  if 
the  Court  had  not  been  disposed  to  take  a  literal  view  of 
the  word  "  immediately/'  Unless  we  are  to  lay  down  that 
an  intention  to  grant  a  certificate  is  the  same  as  granting 
it,  we  must  decide  this  case  against  the  defendant 


Platt,  B.,  and  Martin,  B.,  concurred 


Rule  absolute. 


{Before  Alderson,  B„  and  MaHin,  B.) 


Nov.  26. 


The  defend- 
ant, being  in- 
debted to  the 
plaintiff  in  a 
Bum  above  202., 
before  judg- 
ment, paid  to 
the  plaintiff  a 
Bum  sufficient 
to  reduce  the 
debt  below 
202.    The 
plaintiff  hav- 
signed  judg- 
ment, and  is- 
Bued  a  ca.  sa. 
for  the  whole 
amount: — 
Held,  that  the 
oa.  sa.  waa  not 
a  nullity. 


Blew  v.  Steinau. 

JrULLINO  had  obtained  a  rule  to  shew  cause  why  exe- 
cution should  not  be  set  aside,  on  an  affidavit  that  the  ac- 
tion was  brought  in  April,  1 853,  for  30Z.  only ;  that  after  writ 
issued  the  defendant  paid  to  the  plaintiff  202.  on  account; 
that  judgment  was  afterwards  signed;  and  that  defendant 
was  arrested  by  ca.  sa.  for  the  whole  amount  in  September, 
but  discharged  on  payment  of  13Z.  in  full  of  debt  and  costs. 

Ch^ffiis  shewed  cause. — ^The  writ  of  ca.  sa  was  not  a 
nullity.  The  plaintiff  had  a  good  cause  of  action  for  a 
sum  above  20Z.,  and  recovered  judgment  The  irregu- 
larity y  if  any,  was  waived  by  the  defendant  s  lachea  The 
defendant  having  paid  part  of  the  simi  due  pending  pro- 
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ceedings,  allowed  judgment  to  be  signed  in  May  for  the        1855. 
full  amount.     Having  been  arrested  in  September,  he  was 
at  once  released  on  payment  of  the  sum  really  due,  and  no 
application  was  made  to  set  aside  the  proceedings  till 
November. 

Putting  in  support  of  the  rule. — ^The  7  &  8  Vict  c.  96, 
8.  57,  prohibits  the  arrest  by  ca  sa.  upon  any  judgment 
wherein  the  sum  recovered  shall  not  exceed  201.  exclusive 
of  costs.  It  has  been  decided  that  the  word  recovered 
means,  not  the  nominal  amount  of  the  judgment,  but  the 
sum  really  due  under  it:  Harris  v.  Johnson  (a).  Under 
the  Irish  Act^  limiting  the  power  of  arrest  (11  &  12  Vict 
c.  28),  it  has  been  held  that  a  writ  of  ca.  sa.  under  such  cir- 
cumstances is  null  and  void:  Jack,  Leasee  of  ShvMham, 
V.  Boles  (6).  [Marti/n,,  B. — ^The  Irish  Act  positively  pro- 
hibits the  issuing  a  ca.  sa.  where  the  sum  due  or  to  be 
paid  under  the  judgment  does  not  exceed  101.  The  words 
of  the  7  &  8  Vict  c.  96,  s.  57,  are,  where  the  sum  re- 
covered shall  not  exceed  20Z.  The  plaintiff  here  recovered 
judgment  for  a  sum  above  201.]  At  all  events,  the  execu- 
tion was  an  irregularity.  Bule  Hil.  T.,  1853,  no.  76,  re- 
quires the  writ  to  be  indorsed  with  the  sum  really  due; 
here  it  was  indorsed  for  the  amount  of  the  judgment 

Aldebson,  B. — ^The  c&  sa.  was  not  a  nullity,  as  it  pur- 
sued the  judgment  aJid  the  judgment  was  right.  The 
plaintiff  was  guilty  of  an  irregularity  in  issuing  the  ca.  sa. 
when  less  than  20Z.  remained  due  from  the  defendant;  but 
the  defendant  came  too  late  to  the  Court  to  have  the  pro- 
ceedings set  aside.  The  justice  of  the  case  requires  that 
the  plaintiff  should  pay  the  costs  of  the  present  rule ;  and 
upon  payment  of  such  costs  the  rule  must  be  discharged. 

Rule  discharged  accordingly. 

(a)  16  C.  B.  357 ;  8.  (7.,  24  L.         (b)  2  Irish  Law  Eep.,  N.  S., 
J.,  N.S.,  C.  P.,  40.  140. 
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Nov.  26. 

A  pexvon  who 
has  recovered 
judgment  in 
ejectment 
upon  A  forfei- 
ture of  aleaae, 
but  has  not 
actually  ob- 
tained poaeeo- 
uon,  ii  not  by 
statute  15  k 
16Vict.c.76, 
a.  172,  ena- 
bled to  come 
in  and  defend 
an  action  of 
^ectment. 


(Before  Alderaon,  B.,  cmd  Piatt,  B.) 
Thompson  v.  Tomkikson,  Webster,  and  Othere. 

LAXTON,  on  a  former  day,  had  applied  for  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  William  OUbert 
should  not  be  at  liberty  to  appear  and  defend  this  action, 
though  not  named  in  the  writ^  under  the  provisions  of  stat. 
15  &  16  Vict  a  76,  s.  172.  It  was  an  action  of  ejectment. 
The  writ  bore  date  October  23,  1 855.  The  affidavit  stated, 
ibat^  by  a  lease  made  in  1821,  between  Jeremiah  Keen  of 
the  one  part,  and  Joseph  Blunt  of  the  other  part,  Keen  de- 
mised the  premises  in  question  to  Blunt  for  the  term  of  fifty 
years,  at  the  annual  rent  of  S{.  Sa.  The  lease  contained 
covenants  for  the  payment  of  rent  and  to  repair,  with  a  pro- 
viso for  re-entry  in  case  of  default.  The  interest  of  Keen 
in  the  premises  had  become  vested  in  Gilbert,  who  on  the 
l7ih  of  May,  1855,  brought  an  action  of  ejectment  against 
Webster,  the  tenant  in  possession,  relying  on  a  forfeiture 
by  breaches  of  covenant;  which  action  Tomkinson  defend- 
ed as  landlord.  The  action  was  tried  on  the  8th  of  No- 
vember, and  a  verdict  found  for  the  plaintiff;  and  judg- 
ment was  signed  in  the  action  on  the  15th  of  November. 
The  Master  had  refused  to  draw  up  the  rule,  on  the  ground 
that  the  affidavit  was  insufficient.  Laaton  now  again 
mentioned  the  case  to  the  Court 


Alderson,  B. — ^No  writ  of  possession  has  been  executed. 
The  applicant  has  not  obtained  possession,  and  we  do  not 
know  that  he  may  ever  get  it. 


Ride  refused  (a), 
(a)  Sec  Croft  v.  Lumley,  4  £.  &  B.  274,  614. 
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King  v.  The  Parental  Endowment  Assurance  2^av.  S6. 

Company. 

BEASLEY  had  obtained  a  rule,  calling  on  one  Hornby  to  An  applion^ 
shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  7  &  g  vjct.  e. 
issue  execution  against  him  as  a  shareholder  for  the  time  ment^croiuop 
beinf  of  the  Parental  Endowment  Assurance  Company.—*  ofajoint-atook 

*•      **  company,  for 

In  support  of  the  application,  there  was  an  affidavit  of  a  leave  to  issue 
clerk  to  the  plaintiff's  attorney,  which  stated  "  that  on  the  ^mu  sharo- . 
2nd  of  May,  1856,  the  plaintiff  obtained  a  judgment  against  f^^JJ^^'^'^*" 
the  company  for  75Z.  ]9«.,  which  was  still  due;  that  the  affidavits, 
company  was  completely  registered  under  the  7  &  8  Y ict  that  a  writ  of 
c  110 ;  that  a  writ  of  fieri  £EM;ias  was  issued  by  the  plaintiff  |^^by^ 
on  the  3rd  of  May,  1856,  against  the  goods  of  the  com-  plaintiff 

Sffsinst  the 

pany,  and  placed  in  the  hands  of  the  Sheriff  of  Middlesex  goods  of  the 
to  be  executed,  and  the  sheriff  on  the  4th  of  May,  1855,  ^^^^i^'^^ 
returned  nulla  bona  to  the  said  writ:  that  at  the  time  when  ^4"  ®f  ^* 

'  sheriff,  to  be 

the  action  was  commenced  the  chief  office  of  the  company  executed;  that 

was  closed,  and  no  business  was,  to  the  best  of  deponent's  turned  nulla 

belief^  carried  on  there,  and  that  the  same  still  remains  so;  chj^'offioe  of^ 

and  that  deponent  believes  that  any  writ  of  execution  the  company, 

was  closed, 

issued  against  the  property  and  effects  of  the  company  and  that  no 
would  be  wholly  unavailing;  and  that  the  only  chance  of  thehwt'ofthe 
obtaining  satisfaction  of  the  plaintiff's  claim  is  by  proceed-  ?fR°f  *****' 
ing  against  the  individual   members  of  the   company."  ried  on  there; 
There  was  an  affidavit  of  one  of  the  directors  of  the  com-  belieyed  that 
pany,  which  stated  "  that  the  business  of  the  company  J^^^^**"" 
was  carried  on  at  No.  24,  Leicester-square,  in  the  county  of  pJ'P®'*^  ^^ 
Middlesex,  from  the  24th  of  Februaiy,  1 854  (being  the  day  company, 
of  complete  registration  of  the  company),  until  near  the  whoUyima- 

vailing: — 
Hdd,  that  the 
&cUi  disclosed  did  not  shew  that  the  plaintiff  had  used  due  diligence  to  obtain  satisfaction 
of  his  judgment  by  execution  against  the  company,  since  there  was  no  affidavit  of  the 
sheriff's  offioer  shewing  what  he  had  done  under  the  writ. 
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1855.  end  of  December.  1 854,  when  the  offices  of  the  company 
'*'2wG  ^^^^  closed."  There  was  also  an  affidavit  that  Hornby  had 
^    *•  executed  the  deed  of  settlement  and  still  remained  a  shar&- 

Pabsntal  '  J.        •     1 

Endowmeitt    holder ;  that  he  had  not  paid  up  the  full  amount  of  capital 

CoMFABT.      on  his  shares;  and  that  he  had  been  served  with  notice  of 

the  proceeding  as  required  by  the  68th  section  of  the  7 

&8  Victc.  110. 


Hawkins  shewed  cause  (a). — ^By  the  7  &  8  Vict  c.  1 10,  a 
66,  a  judgment  creditor  is  only  authorised  to  issue  execution 
against  the  shareholders  of  a  joint-sl<x;k  company,  "  if  due 
diligence  shall  have  been  used  to  obtain  satisfaction  of  such 
judgment  by  execution  against  the  property  and  effects  of 
such  company."  The  plaintiff  must,  therefore,  satisfy  the 
Court  that  he  has  used  due  diligence  in  that  respect 
These  affidavits  are  insufficient  for  that  purpose.  They 
only  state  that  the  chief  office  is  closed;  and  one  of  the 
deponents  says  that  he  ''believes"  that  any  execution 
against  the  company  would  be  unavailing.  It  is  not  sworn 
that  the  company  has  no  goods  upon  which  the  .execution 
might  be  levied,  nor  that  there  are  no  debts  due  to  the 
company  which  could  be  attached  under  the  Common  Law 
Procedure  Act,  1854.  No  exertions  have  been  used  be- 
yond the  deliveiy  to  the  sheriff  of  a  writ  of  fieri  faciaa  It 
is  indeed  said  that  the  sheriff  retiuned  nulla  bona  to  the 
writ,  but  that  may  have  been  done  at  the  request  of  the 
plaintiff  There  should  have  been  an  affidavit  of  the  she- 
riff's officer,  shewing  what  he  did  under  the  writ 

Beasley  in  support  of  the  rule. — ^The  affidavits  are  simi- 
lar to  those  upon  which  the  rule  was  obtained  in  Thomp- 
son V.  Ths  Universal  Salvage  Oompa/ay  (b).  It  is  suffi- 
cient for  the  plaintiff  to  disclose  a  prima  fi^de  case;  and 
the  shareholder  oughts  in  answer,  to  shew  that  the  com- 


(a)  Before  Pollock,  C.  B.,  and  Farke,  B. 


(6)  3  £xch.  310. 
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pany  has  property :  Raatrick  v.  The  Derbyshire  &c.  Rail- 
way Gompam,y  (a). 

Parke,  B. — ^The  Court  ought  not  to  allow  execution  to 
issue  against  a  shareholder,  unless  they  are  satisfied  that 
due  diligence  has  been  used  to  obtain  satisfaction  of  the 
judgment  by  execution  against  the  company.  Now  what 
has  been  done  for  that  purpose  is  a  matter  peculiarly  within 
the  plaintiff's  knowledge ;  and  therefore  he  is  bound  to  shew 
to  the  Court  that  he  has  used  all  reasonable  exertions. 
Here  the  principal  objection  is,  that,  although  a  writ  of 
fieri  facias  issued,  it  does  not  appear  what  was  done  under 
that  writ  It  may  be  that  the  return  of  nulla  bona  was  at 
the  instance  of  the  plaintiff  himself  The  afiSdavits  are  not 
su£Scient  to  satisfy  me  that  all  has  been  done  which  might 
have  been  done,  and,  consequentiy,  due  diligence  has  not 
been  used.  With  respect  to  the  case  of  Thompson  v.  The 
Universal  Salvage  Company,  it  may  be  observed,  that  it 
was  not  objected  that  the  affidavits  were  insufficient,  or 
probably  the  rule  would  have  been  discharged  on  that 
ground. 
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Kino 

V. 

Pabkntax. 
Endowment 

ASSUBAHOa 

Company. 


Pollock,  C.  B.,  concurred. 


Rule  discharged. 


(a)  9  Exch.  149. 
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Nov,  26.  COBBETT  V.  LXJBLAM,  ExecutOT  of  J.  OLDFIELD. 

0.,  the  defend-  1  HIS  was  a  rule  calling  on  the  defendant  to  ahew  cause 
instituted  a  '    ^^7  ^^  Order  of  MaHvn,  B.,  staying  all  further  proceedings 

^  for^tbS""     '^  ^^  ^^^^'  ^^^^  ^^  ^  rescinded. 

admiiiiBtration      It  appeared  from  the  affidavits  that  the  plaintiff  was 

of  the  estftte  

and  effects  of  executor  of  his  father  W.  Cobbett;  and  that  in  July,  1835, 
tir  B  Lstator.  '^'  Oldfield  instituted  a  suit  in  Chancery  for  the  administrar 
An  order  was    tion  of  the  estate  and  effects  of  W.  Cobbett    A  i^ceiver 

made  by  the 

Court  of  was  appointed;  and  on  the  13th  of  July,  1835,  an  inter- 

the^kwtiff  be  locutory  Order  was  made  by  the  Court  of  Chancery,  that  the 

ilSjuMSo^  ^^  plaiRtiff  be  restrained  by  injunction  from  interfering  with 

from  inter-  the  estate  or  effects  of  W.  Cobbett      That  injunction 

fenng  with  ^^ 

the  estate  or  was  continued  by  an  order  of  the  1st  of  Aug^ust^  1835, 
The  plaintiff  ^^^  ^  ^^  Order  was  made  on  the  16th  of  December, 
^^n"*^*  nst**^'  1835,  but  no  writ  of  injunction  issued  Proceedings  from 
the  defendant   time  to  time  took  place  in  the  suit,  which  is  still  pending. 

for  an  alleged      -^ 

infringement  On  the  14th  of  July,  1853,  J.  Oldfield  died,  and  the  de- 

oopyright  in  fcndant  became  his  executor.     On  the  3rd  of  April,  1855, 

^ffdd^S^^'  ^®  plaintiff  brought  an  action  against  the  defendant,  in 

that  the  action  which  he  claimed  11,6002.  as  due  to  him  as  such  executor 

dience  of  the  foT  money  received  by  the  defendant's  testator.     On  the 

Cmirt  of  Swin-  ^^  ^^  ^^^  ^^  order  was  made  by  the  Court  of  Chancery 

eery,  since  the  restraining  the  proceedings  in  this  action,  and  also  restrain- 

damages,  when  .        ,  -  '  . 

recovered,  ing  the  plaintiff  from  proceeding  m  any  other  action  against 

wtol^f  a  iT  the  defendant  as  executor  of  W.  Oldfield.     On  the  9th  of 

h'^d^'^^d  ^^^y*  1855,  the  plaintiff  commenced  the  present  action,  in 

It,  that  under  which  he  sued  for  an  alleged  infringement  by  the  defendant 

tion  of  the"^  of  the  copyright  of  certain  books  belonging  to  his  testator, 

SlooS^^^  W.  Cobbett    A  summons  was  taken  out  to  stay  proceed- 

Act,  1862,  this  ings  in  that  action;  and  Martin,  B.,  before  whom  it  was 

Court  had  ju-         *  ' 

risdiction  to 

stay  proceed- 

ings  in  the  action,  aihough  no  writ  of  injunction  had  iiisued. 
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heard,  on  production  of  the  orders  of  the  Court  of  Chancery        I86d. 
of  the  13th  of  July,  1835, 1st  of  August,  1835,  and  16th  of     'ca^m 
December,  1835,  made  an  order  accordingly.     The  plain- 
ti£f  then  obtained  the  present  rule;  against  which 

Lush  shewed  cause  (Nov.  17). — The  order  of  the  learned 
Judge  was  correct.    The  226th  section  of  the  Common 
Law  Procedure  Act,  1852,  enacts  "  That  in  case  any  action, 
suit,  or  proceeding  in  any  Court  of  law  or  equity  shall  be 
commenced,  sued,  or  prosecuted  in  disobedience  of  or  con- 
trary to  any  writ  of  injunction,  rule,  or  order  of  either  of 
the  superior  Courts  of  law  or  equity  at  Westminster,  or  of 
any  Judge  thereof,  in  any  other  Court  than  that  by  or  in 
which  such  injunction  may  have  been  issued,  or  rule  or 
order  made,  upon  the  production  to  any  such  other  Court 
or  Judge  thereof  of  such  writ  of  injunction,  rule,  or  order, 
the  said  other  Court  in  which  such  action,  suit,  or  pro- 
ceeding may  be  commenced,  prosecuted,  or  taken,  or  any 
Judge  thereof  shall  stay  all  further  proceedings  contrary  to 
any  such  injunction,  rule,  or  order;  and  thenceforth  all 
further  and  subsequent  proceedings  shall  be  utterly  null 
and  void  to  all  intents  and  purposes,"  &c.     This  action  is 
in  direct  violation  of  the  orders  of  the  Court  of  Chancery, 
by  which  the  plaintiff  is  restrained  from  interfering  with 
the  estate  of  his  testator.     An  action  for  the  infringement 
of  the  testator's  copyright  is  within  the  terms  of  those 
orders,  for  whatever  damages  are  recovered  will  be  assets 
in  the  hands  of  the  plaintiff:  2  Wms.  Exors.  1409.  [Parke, 
B. — In  moving  for  the  rule  the  plaintiff  contended  that 
we  had  no  power  to  interfere,  since  no  writ  of  injunction 
had  issued.]      The  case  is  within  the  language  of  the 
statute,  for  it  is  a  disobedience  of  an  "  order  of  a  superior 
Court  of  equity."  [Parke,  B.— The  latter  part  of  the  226th 
section  omits  the  word  "  writ."]     The  obvious  intention  was 
that  the  enactment  should  extend  to  all  prohibited  proceed- 
ings.    This  being  a  remedial  clause,  the  Court  will  put  a 
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1855.  liberal  construction  upon  it  In  practice  a  writ  of  injunc- 
tion seldom  issues,  and  proceedings  are  taken  on  the  order. 
In  Daniell's  Chan.  Prac.,  Vol.  2,  p.  1547,  2nd  ed.,  it  is  said, 
"  that  an  injunction  operates  from  the  date  of  the  order, 
and  not  from  the  sealing  of  the  writ''  Also,  at  p.  1548,  it 
is  said,  that  "  In  some  cases  a  committal  may  bo  ordered, 
where  neither  the  writ  nor  the  minutes  of  the  order  have 
been  served,  nor  any  personal  notice  given ;  thus  it  was 
held  by  Lord  Hardwidce,  that  if  the  person  was  in  court 
at  the  time  the  ordt^  for  an  injunction  was  pronounced, 
that  alone  would  be  sufficient  notice  (a) ;  and  if  the  party 
shoidd  remain  in  court  until  the  order  was  about  to  be 
made,  he  cannot,  by  getting  out  of  the  hall  at  that  instant, 
avoid  its  consequences"  (6).  [Alderaon,  R — ^Will  the  Court 
of  Chancery  commit  a  person  for  the  breach  of  an  injunc- 
tion where  no  vrrit  of  injunction  has  issued  at  the  time  of 
the  application  for  the  conmiittal?]  In  EUerton  v.  Thirsk^c) 
Lord  Eldon  is  reported  to  have  said,  that  a  motion  to  com- 
mit for  the  breach  of  an  injunction  could  not  be  made  with- 
out producing  the  writ;  but  on  that  case  bdng  cited  in 
M'NeU  V.  Oarratt  (d),  Lord  Cottenkam,  C,  said,  "  It  is  the 
established  rule  of  the  Courts  that  a  party  who  has  notice 
of  an  order  is  bound  by  it  from  the  time  it  is  pronounced  ; 
and  if  he  presumes  to  disobey  it  he  is  liable  to  the  censure 
of  the  Court  for  so  doing.  But  now  it  is  said,  that  the 
Court  cannot  punish  the  party  for  disobedience  till  after  the 
writ  has  issued,  and  Lord  Eldon'a  authority  is  cited  for 
that  proposition.  I  cannot  suppose  that  Lord  Eldon  ever 
laid  down  any  such  rule.  The  writ  bears  date  when  the 
order  is  passed.  If  therefore  the  proposition  were  correct^  a 
party  would  have  all  the  interval  between  the  making  and 
passing  of  the  order,  to  conmiit  the  act  which  the  injunc- 
tion is  intended  to  restraiit"    [Alderaon^  B. — In  M'Neil 

(a)  Anonymous,  3  Atk.  567;      136. 
Skip  V.  Harwood,  Id.  564.  (c)  IJ.  &  W.  376. 

(6)  Heam  v.  Tenfiani,  14  Ves.         (cQ  1  Cr.  &  Ph.  98. 
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V.  Garratt  the  writ  had  actually  issued  at  the  time  the  ap-  1856. 
plication  was  made  for  the  defendant's  dischai^  so  that 
there  was  no  ground  for  discharging  him.  It  is  like  the 
case  of  an  application  for  a  habeas  corpus  to  dischaige  a 
person  in  custody  under  a  bad  warrant  of  commitment^  and 
where,  at  the  time  of  his  being  brought  before  the  Court,  a 
good  warrant  is  produced]  Under  the  clause  in  question 
the  Court  has  authority  to  act  wherever  a  party  has  notice 
of  an  order  of  a  Court  of  equity  restraining  him  from  pro- 
ceeding. 

Plaintiff  in  person.  —  According  to  the  true  construc- 
tion of  the  226th  section  of  the  Common  Law  Procedure 
Act,  1852,  this  Court  has  no  jurisdiction  to  stay  proceed- 
ings, unless  a  writ  of  injunction  has  been  actually  issued 
and  served.  The  word  "  order  "  in  that  section  has  no  re- 
ference to  an  order  of  a  Court  of  equity.  The  term  "  writ 
of  injunction "  designates  the  process  which  is  peculiar  to 
the  Court  of  Chancery;  "  rule  "  means  a  rule  of  a  Court  of 
common  law ;  and  "  order"  refers  to  the  order  of  a  Judge  at 
Chambera  [Parke,  B. — If  there  is  any  decretal  order  of 
the  Court  of  Chancery,  whether  interlocutory  or  final, 
which  by  implication  stays  these  proceedings,  we  are  en- 
abled to  give  effect  to  it  by  the  enactment  in  question] 

The  plaintiff  having  then  suggested  that  no  final  decree 
containing  any  order  in  the  nature  of  an  injunction  had  in 
fact  issued,  the  case  stood  over,  in  order  to  ascertain  whe- 
ther such  an  order  had  been  made.  On  the  26th  of  No- 
vember the  plaintiff  was  again  heard;  when 

Pollock,  C.  B.,  said — I  am  of  opinion  that  we  are 
enabled,  by  the  15  &  16  Vict.  c.  76,  s.  226,  to  stay  proceed- 
ings in  this  action.  Many  years  ago  a  suit  was  instituted 
in  the  Court  of  Chancery  which  in  reality  deprived  the 
plaintiff  of  all  control  over  the  affairs  of  his  testator;  for 
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1856.  that  Court  took  upon  itself  the  administmtion  of  the  assets 
CoBBCTT  of  the  deceased.  It  is  true  that  no  final  decree  has  been 
LuDLAM,  ^^^  ^  the  suit;  but  there  is  an  absolute  order  that  the 
plaintiff  shall  not  meddle  with  the  estate  or  effects  of  his 
testator.  He  has  now  brought  an  action,  in  which  he  seeks 
to  recover  damages  for  an  *  alleged  infringement  of  the 
copyright  of  his  testator  s  books;  and  if  that  action  is  well 
founded,  there  can  be  no  difficulty  in  applying  to  the  Court 
of  Chancery  for  leave  to  proceed  with  it;  and  without  that 
liberty  the  plaintiff  is  only  incurring  expenses,  either  on 
his  own  psirt  or  that  of  the  estate,  which  he  has  no  right  to 
da  However,  the  question  now  is,  what  is  the  construc- 
tion of  the  Act  of  Parliament — does  it  require  that  a  writ 
of  injunction  should  issue  before  we  can  interfere  ?  In  my 
opinion  it  certainly  does  not^  and  that  it  is  only  necessary 
that  there  should  be  an  order  of  the  Court  staying  pro- 
ceedinga 

Fabke,  B. — ^I  am  of  the  same  opinion.  The  Court 
granted  the  rule  principally  upon  a  doubt,  whether,  under 
the  226th  section  of  the  Common  Law  Procedure  Act, 
1852,  they  had  jurisdiction  to  stay  proceedings,  imless  a 
writ  of  injunction  had  actually  issued.  Upon  considera- 
tion of  that  question,  I  am  satisfied  that^  according  to  the 
true  construction  of  the  Act,  the  Court  has  power  to  inter- 
fere, not  only  where  a  writ  of  injunction  has  issued,  but  also 
where  there  is  an  order  for  an  injunction.  The  next  ques- 
tion is,  whether  the  plaintiff  has  been  restrained  by  an 
order  of  the  Court  of  Chancery  from  bringing  this  action. 
Now,  the  effect  of  the  final  order  of  the  16th  of  December, 
1835,  is,  that  the  Court  prohibits  him  from  meddling  with 
the  assets  of  his  testator;  and  that  prevents  him  from 
bringing  any  action  which  may  interfere  with  the  distri- 
bution of  the  asseta  Therefore,  in  bringing  this  action,  he 
is  guilty  of  a  disobedience  of  that  order.  The  plaintiff  sues 
as  executor  of  his  father,  for  the  purpose  of  establishing 
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his  right  to  a  certain  copyright;  and  if  the  plaintiff  re-  1855. 
covers,  the  damages  must  be  distributed  amongst  the  im- 
paid  creditors  of  his  father.  This  rule  must  therefore  be  dis- 
charged. If  there  be  a  good  ground  of  action,  the  order  of 
my  Broths  Martin  does  not  prevent  the  plaintiff  from  apply- 
ing to  the  Court  of  Chancery  for  permission  to  proceed ;  but 
without  that  permission,  any  step  which  he  may  now  take 
will  be  null  and  void.  I  entertained  no  doubt  about  the 
point  when  it  was  first  argued,  but  it  was  then  suggested 
by  the  plaintiff  that  there  was  no  final  decree.  It  turns 
out^  however,  that  the  order  for  the  injunction  is  still  in 
force,  and  that  impliedly  prohibits  the  plaintiff  from  bring- 
ing this  action. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


4o2 
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In  the  Matter  of  John  Najhaniel  Micklethwait,  and 
The  C!ommissiokebs  of  Inland  Revenuk 

A.,  by  Bottle-  X  HIS  waj9  a  petition  against  the  decision  of  the  Commis- 
m^rii^ofhia  ^ioners  of  Inland  Revenue,  under  "The  Succession  Duty 
daughter  with  Act,  1858,"  (16  &  17  Vict.,  c.  51,  s.  50).     The  petition 

B.,  covenftnted  ^ 

to  pay  them      stated,  that,  by  indenture  dated  the  28th  May,  184>9,  and 

fiOOZ  a  vear 

during  their  niade  between  Nathaniel  Micklethwait  of  the  first  part, 
t^'ifCby*^  John  Branthwayt  Micklethwait  of  the  second  part,  the  pe- 
reaaon  of  the    titioner  of  the  third  part,  Charles  Mills  of  the  fourth  part, 

death  of  hia 

brother  with-  Emily  Mills  of  the  fifth  part^  Francis  Astley,  &c.  of  the 

8hould"<»me  sucth  part,  and  Edward  Mills  and  Frederick  Micklethwait 

^*®P?Jf®^°°  of  the  seventh  part,  being  a  settlement  made  upon  the 

estates,  the  marriage,  then  intended  and  shortly  afterwards  solemnised, 

Bhotdd  cease,  between  the  petitioner  and  Emily  Mills,  the  said  Charles 

be*void"%n***  Mills,  on  behalf  of  himself,  his  heirs,  executors,  and  adminis- 

1858,  B/sbro-  trators,  covenanted  to  pay  to  the  said  Edward  Mills  and 

therdied  with-  . 

out  issue,  and  Frederick  Micklethwait  an  annual  sum  of  5001.  during  the 

possession  of  ^^^^^^  of  the  petitioner  and  the  said  Emily  Mills,  and  the 

ffdd^nA'~  ^^^  ^^ ^®  survivor,  payable  haK  yearly,  &c. ;  and  it  was  by 

peaU  against  the  said  indenture  declared,  that  the  said  Edward  Mills 

the  Commis-  and  Frederick  Micklethwait,  their  executors,  administra- 

UmdrRevenue  ^^»  ^^^  assigns,  should  hold  the  said  annuity  of  500i.  upon 

that,  inasseas-  trust>  to  pay  the  same  to  the  petitioner  during  his  life,  and 

mg  the  duty  *"  _  _ 

chargeable  un-  after  his  death  to  the  said  Emily  Mills,  during  her  life, 
oeasion  Duty  And  it  was  by  the  said  indenture  provided,  that  if  the  peti- 
waB'ai^Ue<L^    tioner  should,  by  reason  of  the  death  without  issue  male  of 

under  the  88th 

■action  of  that  Act,  to  an  allowance  in  respect  of  the  loss  of  the  annuity. 
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Sir  Soiherton  Micklethwait^  oome  into  possession  of  certain         1855. 
estates,  therein  mentioned  to  have  been  devised  to  the  peti-         /^  ^.^ 
tioner  and  his  assigns,  for  his  life,  by  the  will  of  the  said       ^^ 
John  Micklethwait,  deceased,  and  which  will  bears  date  the 
24th  October,  1822,  then  the  said  covenant  thereinbefore 
contained  on  the  part  of  the  said  Charles  Mills,  his  heirs, 
&c,  for  the  payment  of  the  said  annuity  or  yearly  sum  of 
500^.,  should  absolutely  cease,  determine,  and  be  void 

The  said  Sir  Sotherton  Micklethwait  died  on  the  3rd 
September,  1853,  without  issue  mala  Upon  such  death, 
the  petitioner  came  into  possession  of  the  estates,  in  the 
said  proviso  mentioned  to  have  been  devised  to  him  and  his 
assigns  for  his  life  by  the  said  will  bearing  date  the  24th 
October,  1822,  and  thereupon  he  was  deprived  of  the  said 
annuity  so  payable  to  him  as  aforesaid. 

The  petitioner  made  a  return  to  the  Commissioners  of  all 
the  succession  on  real  property  accruing  to  him  upon  such 
death  as  aforesaid,  and  in  such  return  claimed  to  have  an 
allowance  made  to  him,  under  the  provisions  of  ''  The  Sue* 
cession  Duty  Act,  1853,"  in  respect  of  the  value  of  the  said 
annuity  of  which  he  had  been  so  deprived  as  aforesaid. 
The  Commissioners  have,  in  the  assessment  made  by  them 
in  respect  of  such  succession,  refused  to  make  such  allow- 
ance as  aforesaid. 

Prayer — ^That  the  assessment  of  the  Commissioners  may 
be  rescinded  as  far  as  the  same  omits  to  make  to  the  peti- 
tioner an  allowance  in  pursuance  of  the  provision  of ''  The 
Succession  Duty  Act,  1853,"  in  respect  of  the  value  of  the 
said  annuity  of  oOOl,  per  annum  of  which  he  has  been  so 
deprived  as  aforesaid;  and  that  such  allowance  as  aforesaid 
may  be  ordered  to  be  made  to  the  petitioner. 

BoviU  and  Thrimg  for  the  petitioner  (a). — ^The  petitioner 

(a)  Pigatt  claimed  the  right  to  ment  of  the  Commissioners ;  but 
begin,  on  the  ground  that  he  ap-  the  Court  held  that  the  peti- 
peared  in  support  of  the  assess-     tioner  was  entitled  to  begin. 

VOL.  XI.  H  H  EXCH. 
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1856.  is  entitled  to  an  allowanoe  in  fespeci  of  the  annuity  which 
In  re  he  has  lost  It  is  conceded,  that  the  property  which  the 
petitioner  took  under  the  will  of  the  24th  October,  1822, 
conferred  on  him  a  «  succession"  within  the  meaning  of  the 
16  &  ITYict  a  51,  a2,  and  that  it  is  subject  to  duty  under  the 
10th  section;  but  throughout  the  Act  care  has  been  taken 
to  prevent  persons  from  being  charged  with  duty,  except  on 
the  value .  of  the  property  which  they  have  obtained.  The 
principle  has  been  to  render  the  tax  co-extensive  with  the 
actual  benefit  derived  from  the  succession.  Thus  the  14th 
section  provides,  that  where  the  interest  of  any  successor 
in  personal  property  shall,  before  he  becomes  entitled 
thereto  in  possession,  have  passed  by  reason  of  death  to 
any  other  successor,  only  one  duty  shall  be  paid,  and  shall 
be  due  from  the  successor  who  first  becomes  entitled  in 
possession.  By  the  20th  section,  the  duty  is  to  be  paid 
when  the  successor  becomes  entitled  in  possession  to  his 
succession,  and  in  the  case  of  outstanding  interests  on  the 
determination  thereof.  The  28th  section  allows  a  deduc- 
tion for  fines,  &a,  on  charges  incident  to  the  tenure  of 
copyhold  or  real  property.  [Alderson,  B. — ^That  shews 
that  the  word  "value  *'  means  "net  value."]  By  the  34th 
section  an  allowance  is  to  be  made  in  respect  of  monies 
which  the  successor  may,  previously  to  his  possession,  have 
laid  out  in  repairs  or  improvement  of  real  property.  The 
35  th  section  enables  the  successor  to  claim  a  return  of  duty 
in  the  event  of  a  contingent  inctrmbrance  taking  effect  as 
an  actual  burden.  The  37th  section  provides,  that  where 
the  successor  shall  not  have  obtained  the  whole  of  his  suc- 
cession at  the  time  of  the  duty  becoming  payable,  he  shall 
only  be  chargeable  on  the  value  of  the  property  or  benefit 
obtained  by  him;  and  it  also  provides  for  refunding  the 
duty  where  it  has  been  paid  in  respect  of  property  which 
the  successor  has  been  unable  to  recover,  or  from  which 
he  has  been  evicted.  Then  by  the  38th  section,  "  Where 
any  successor,  upon  taking  a  succession,  shall  be  bound  to 
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relinquish  or  be  deprived  of  any  other  property,  the  Com-  1855. 
missioners  shall,  upon  the  computation  of  the  assessable  j^^ 
value  of  his  succession,  make  such  allowance  as  to  him      Mioklk- 

'  THWAIT. 

may  be  just  in  respect  of  the  value  of  such  property."  The 
present  case  £sdls  within  that  enactment.  If  the  petitioner 
is  not  entitled  to  an  allowance  in  respect  of  the  loss  of  his 
annuity,  there  will  be  a  double  tax,  for  the  settlor  became 
a  successor  within  the  meaning  of  the  5th  section,  and  by 
the  12th  section  he  is  chargeable  with  duty  in  respect  of 
his  succession. 

Pigott  for  the  Crown. — This  is  a  mere  personal  covenant 
by  the  settlor  to  pay  the  petitioner  5002.  a  year  until  he 
shall  come  into  possession  of  other  property;  and  when 
the  annuity  ceased,  that  was  not  a  relinquishment  or  de- 
privation of  property  within  the  meaning  of  the  38th  section. 
The  petitioner  lost  the  annuity,  not  because  he  had  come 
into  possession  of  the  other  property,  but  by  reason  of  the 
covenant  having  ceased.  [Parkey  B. — He  is  deprived  of 
"  other  property,"  if  this  covenant  to  pay  500i.  a  year  is 
"property."  AlderaoThy  B. — The  interpretation  clause 
(section  1)  declares  that  the  term  "personal  property 
shall  include  "money  payable  under  any  engagement. 
Then  the  38th  section  may  be  thus  read — "  Where  any  suc- 
cessor upon  taking  a  succession  shall  be  bound  to  relinquish 
or  be  deprived  of  any  money  payable  under  any  engage- 
ment,'' &a  Here  the  petitioner  upon  taking  a  succession 
is  deprived  of  money  payable  under  an  engagement,  viz. 
5002.  a  year,  payable  under  a  covenant  contained  in  his 
marriage  settlement.]  That  means  money  payable  under  a 
subsisting  engagement :  here  the  covenant  is  at  an  end. 
This  annuity  was  merely  a  provision  for  the  petitioner  until 
he  should  acquire  his  succession,  and  therefore,  when  he  ob- 
tained it,  he  cannot  be  said  to  have  been  deprived  of  pro- 
perty within  the  meaning  of  the  Act.  [Parke,  B. — He  has 
lost  the  benefit  of  a  covenant  to  pay  him  5001.  a  year.     If 
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1855.  the  words  had  been,  that^  on  the  event  taking  place,  he 
^"J^  '  "shall  give  up"  the  500L  a  year,  he  would  have  been 
MicKLs-  ''bound  to  relinquish  "  it;  but  as  the  language  of  the  cove- 
nant  is,  that  the  annuity  '*  shall  oease,  determine,  and  be 
void,"  he  is  **  deprived''  of  it.}  It  was  never  intended  that  a 
successor  should  only  be  taxed  upon  the  balance  of  benefit 
which  he  might  derive  from  his  succession.  The  object  of 
the  legislature  was  to  tax  all  property  acquired  by  succession. 
The  settlor  would  not  be  chargeable  in  respect  of  this  an- 
nuity, for  it  has  ceased  to  exist  What  allowance  could  be 
made  in  respect  of  a  covenant  which  is  at  an  end  ? 

.  Parke,  B. — I  am  of  opinion  that  our  decision  ought  to 
be  in  &vour  of  the  petitioner.  It  is  a  well-established  rule^ 
that  the  subject  is  not  to  be  taxed  without  clear  words  for 
that  purpose ;  and  also,  that  every  Act  of  Parliament  must 
be  read  according  to  the  natural  construction  of  its  words. 
Now  the  38th  section  of  this  Act  provides,  that  "where  any 
successor  upaa  taking  a  succession  shall  be  bound  to  relin- 
quish or  be  deprived  of  any  other  property,  the  Commis- 
sioners shall,  upon  the  computation  of  the  assessable  value 
of  his  succession,  make  such  an  allowance  to  him  as  may  be 
judt  in  respect  of  the  value  of  such  property."  The  inter- 
pretation clause  enables  us  to  imderstand  what  is  meant  in 
this  case  by  the  word  "property."  It  is  not  goods  and 
chattels,  it  is  not  a  lease  for  a  term  of  years,  but  it  is 
"  money  payable  under  any  engagement"  Is  it  possible,  in 
ordinary  parlance,  to  say  that  at  the  time  when  the  peti- 
tioner succeeded  to  Sir^therton  Mickleth wait's  property, 
he  did  not  lose  500^.  a  year,  which  was  payable  imder  that 
engagement  ?  It  is  true  that  the  engagement  ceased,  but 
he  has  lost  the  benefit  of  a  covenant  to  pay  5002.  a  year. 
Then  in  the  absence  of  any  farther  words  to  express  the 
meaning  of  the  term  "  property,''  this  must  be  considered 
to  be  property.  He  has  lost  that,  and  got  an  estate  of 
much  more  value;  but  then  the  value  of  what  the  succession 
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brings  to  him  is  the  value  of  that  property  minus  500{.  a 
year.  If  the  legislatiure  meant  that  the  successor  should 
not  be  exempt  from  this  claim  unless  the  property  relin- 
quished was  also  property  to  be  taxed,  and  upon  which  the 
succession  duty  should  be  paid  by  another,  they  would  have 
said  so,  but  they  certainly  have  not 
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1855. 
1h  re 

MiCKLK- 
THWAIT. 


Aldebson,  B. — I  am  of  the  same  opinion.  Beading  the 
38th  section  together  with  the  interpretation  clause,  the 
meaning  is  perfectly  plain.  The  38th  section  says,  "  that 
when  any  successor,  upon  taking  a  succession,''  that  is, 
''  any  property  chargeable  with  duty  under  this  Act,  shall 
be  bound  to  relinquish  or  be  deprived  of  any  other  pro-' 
perty,"  that  is,  *  shall  be  bound  to  reUnqmsh  or  be  deprived 
of  money  payable  under  an  engagement^'  "  the  Commis- 
sioners shall,  upon  the  computation  of  the  assessable  value 
of  his  succession,  make  such  an  allowance  to  him  as  may 
be  just  in  respect  of  the  value  of  such  property."  If  there- 
fore the  500!.  a  year  annuity  which  the  petitioner  loses  was 
upon  his  life  only,  and  the  property  to  which  he  succeeds  is 
property  in  fee,  it  may  be,  that,  in  the  computation  of  the 
value  of  it^  those  circumstances  must  be  taken  into  con- 
sideration ;  but  upon  that  point  it  is  unnecessaiy  to  give 
any  opinion. 

Platt,  B.,  concurred 

BoviU  applied  for  the  costs  of  the  appeal,  and  referred  to 
the  50th  section  of  the  Succession  Duty  Act  as  g  ving  the 
Court  a  discretion  as  to  costa 


Per  Curiam. — We  think  that  the  petitioner  is  entitled 
to  costs. 

Rule  accordingly. 


EXCHEQUER  BEPOBTS. 


Nov.  30.        In  Ke  Wright  and  The  Commissioners  of  Inland 

Revenue. 

A  oonyeyance,  JL  HIS  was  a  case  Stated  by  the  Commissioners  of  Inland 

England  upon  Revenue,  pursuant  to  the  13  &  14  Vict  c.  97,  s.  16,  and 

hi^A^^S*  16  &  17  Vict.  c.  59,  s.  13,  to  enable  S.  Wright  to  appeal  to 

requires  an  ad  this  Court  against  the  determination  of  the  Commissioners 

Talorem 

8t(imp.  as  to  the  stamp  duty  chargeable  on  the  deed  hereinafter 

set  out 

The  deed  is  an  indenture,  dated  the  6th  of  Januaiy, 
1855,  and  made  between  E.  Woodhouse,  of  Wilton  Park, 
in  the  parish  of  North  Walsham,  in  the  coimty  of  Norfolk, 
and  Diana,  his  wife,  of  the  one  part;  and  Si  Wright,  of 
Lockleys,  in  the  province  of  South  Australia,  of  the  other 
part;  whereby,  after  reciting  a  grant  made  to  E.  Wood- 
house,  his  heirs  and  assigns,  of  certain  land  and  heredita- 
ments, situate  in  the  said  province;  and  also  reciting  that 
the  said  S.  Wright  had  contracted  with  the  said  E.  Wood- 
house  for  the  purchase  of  the  said  land  and  hereditaments 
for  the  sum  of  800!. ;  and  that  the  said  Diana  Woodhouse 
had  consented  to  release  her  dower  out  of  the  same;  it  was 
witnessed,  that,  in  consideration  of  800!.  to  K  Woodhouse 
paid  by  S.  Wright,  E  Woodhouse  did  grant,  bargain,  selL 
and  release,  and  Diana,  the  wife  of  R  Woodhouse,  in  order 
to  bar  her  dower,  did  release  unto  S.  Wright^and  his  heirs, 
all  that  section  of  land  situated  in  the  province  of  South 
Australia,  containing  eighty  acres,  numbered  162  in  the 
provincial  survey,  &c.,  together  with  the  appurtenances, 
&c. ;  To  hold  the  same  imto  S.  Wright  and  his  heirs,  to 
the  use  of  S.  Wright  his  heirs  and  assigns,  for  ever. 

The  said  S.  Wright  presented  to  the  Commissioners  of 
Inland  Revenue  the  said  deed  unstamped,  and  desired  to 
have  their  opinion  as  to  the  stamp  duty  with  which  the 
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same  was  chargeable;   and  the  Commissioners  being  of        '^^^^ 


V ^ 


opinion  that  the  deed  was  chargeable,  mider  the  13  &  14  In  re 
Vict  c.  97,  with  the  ad  valorem  duty  of  U.  as  a  convey- 
ance upon  the  sale  of  property  for  800^.,  they  assessed  and 
charged  the  sum  of  U.  as  such  duty. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  deed  is  chargeable  with  any,  and  what,  stamp  duty. 

Lv^h  for  the  appellant — The  deed  in  question  is  not 
liable  to  any  stamp  duty.     The  Stamp  Acts  relate  solely 
to  land   in  Great  Britain  or  Ireland,  and   do  not  apply 
to  conveyances  in  this  countiy  of  land  abroad.     The  55 
Qeo.  3,  c.  184,  s.  2,  enacts,  "That  there  shall  be  raised, 
levied,  and  paid,  &c,  in  cmd  ihroughout  the  whole  of 
Oreat  Britcmi,  for  and  in  respect  of  the  several  instru- 
ments,''  &c.,  "  mentioned  in  the  schedule,  the  duties  there 
specified."    Under  the  title,  "Bargain  and  Sale,''  Sched. 
Pt  1,  the  duties  are,  in  express  terms,  confined  to  lands  or 
hereditaments  in  England,     Under  the  head  "Convey- 
ance," Sched.  Pt  1,  an  ad  valorem  duty  is  imposed  upon 
every  conveyance,  "upon  the  sale  of  any  lands,"  &a,  "in 
respect  of  the  principal  or  only  deed,"  &a    Then,  in  a  sub- 
sequent clause,  which  defines  the  meaning  of  the  terms 
"  principal  deed,"  mention  is  made  of  conveyances  of  "  lands 
and  hereditaments  in  England."    Under  the  head  "  Mort- 
gage," Sched.  Pt  1,  no  reference  is  made  to  the  locality  of 
the  land,  because  all  the  provisions  contemplate  dealing 
with  property  in  this  coimtry.    The  13  &  14  Vict  a  97, 
only  altered  the  amount  of  duty  chargeable.     Beliance  will 
be  placed  on  the  1  &  2  Geo.  4,  a  55;  but  that  statute  was 
never  intended  to  apply  to  conveyances  in  this  coimtry  of 
land  abroad.     Its  object  was  to  remove  doubts  as  to  the 
duty  payable  where  a  different  rate  is  chargeable  under  the 
Acts  relating  to  Great  Britain  and  Ireland.     It  provides 
that  every  deed  which  relates  wholly  to  property  in  Ire- 
land shall  be  chargeable  with  the  duty  imposed  by  the 
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1865.  Irish  Acts;  that  if  the  deed  relates  to  property  in  Great 
In  re  Britain,  "or  elsewhere  thorn  m  Irelamd,"  it  shall  be  chaige- 
able  with  the  duty  imposed  by  the  English  Acts;  and  that 
if  it  relates  to  property  in  Ireland,  and  also  to  property 
in  Great  Britain,  "or  elsewhere  than  in  Ireland,"  it  shall 
be  chargeable  with  the  English  duty.  And  there  is  a  fiu^ 
ther  provision,  that  those  duties  only  shall  be  chargeable, 
whether  the  deed  is  executed  within  the  United  Eongdom 
or  not  [Parke,  B. — The  title  ''Conveyance,"  SchedL 
Pt  1,  has  the  words,  "upon  the  sale  of  any  lands,"  &c., 
"  or  of  any  rights  title,  interest,  or  daim  in,  to,  out  of,  or 
upon  any  lands,^  &c.  Now,  this  deed  operates  to  bar  the 
wife's  dower  in  the  land]  If  this  deed  is  subject  to  stamp 
duty,  it  would  follow  that  every  conveyance  in  this  country 
of  land  in  France  is  also  liable  to  stamp  duty. 

Pigott  appeared  on  behalf  of  the  Crown,  but  was  not 
called  upon  to  argue. 

Pabke,  B. — ^I  cannot  find  any  words  in  the  55  Gea  S 
c.  184,  which  exempt  this  deed  fix>m  duty.  That  Act  im- 
poses an  ad  valorem  duty  on  every  conveyance  upon  the 
sale  of  land,  provided  that  the  deed  is  executed  in  this 
country. 

Aldebson,  B. — ^We  cannot  restrain  the  general  words  of 
the  Act. 

Platt,  B.,  concurred. 

Judgment  for  the  Crown. 
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1865. 


In  Be  Attenbobottgh  and  The  Commissionebs  of         ^<^.  3a 

Inland  Revenue. 

JL  HIS  was  a  case  stated  by  the  CJommissioners  of  Inland  Th«  following 

inttrument 

Revenue,  pursuant  to  the  13  &  14  Vict  a  97,  to  enable  R  wu  held  not 
Attenborough  to  appeal  to  this  Court  against  the  determin-  moHgi^  * 
ation  of  the  Commissioners  as  to  the  stamp  duty  chargeable  2||f!^^j[j]['^^ 
on  the  following  instrument:  deposited  with 

, ,    ^       1      .        .    «  1  ^'  *^®  follow- 

''11,  Greek-street,  oobo.      ing  goodi,  ▼!& 
« I  have  this  day  deposited  with  Mr.  Robert  Attenbo-  J^^,  ^^S 
rough  the  following  goode^  viz.  tea  and  coffee  set^  waiter,  ^^^  ^^-^"f  *" 
milk-pot^  &a,  to  be  held  by  him  as  a  security  for  the  pay*  the  paTment 
ment  of  the  sum  of  160{.,  this  day  lent  by  him  to  me,  to-  day  lent  to 
gether  with  interest  thereon  fix>m  the  date  hereof,  aflier  the  ^^^^S^^st- 
rate  of  fifteen  per  cent  per  annum  till  payment:   and  wadrfiould 
should  such  sum  of  1602.  not  be  paid  by  me  to  the  said  i6o;.  notbe 
Robert  Attenborough  by  the  25th  day  of  March  next»  I  do  ^^  by^t^T 
hereby  authorise  i^id  empower  the  said  Robert  Attenbo-  ^J^^x^^J^ 
rough,  his  executors,  &a,  to  sell  or  dispose  of  the  said  ar-  authorise  and 

empower  him 

tides,  or  any  of  them,  either  by  public  sale  or  private  con-  to  eeU  and 
tracts  and  out  of  the  proceeds  thereof  to  pay  the  expenses  a^llf^olea,^ 
of  and  incidental  to  such  sale,  and  retain  the  said  sum  of  ^^  ^^}  ?^^^ 

proceedathere- 

1602»  and  interest  thereon  after  the  rate  aforesaid  until  of  to  pay  the 
the  time  of  such  retainer,  or  so  much  or  such  part  thereof  SHale^iuid 
respectively  as  shall  remain  unpaid.     Dated  this  28th  day  JJ^n^oJ*^ 

of  November,  1854.  "  H.  RADCUFFE."        and  intereat 

thereon." 

The  said  Robert  Attenborough,  by  his  attorney,  present- 
ed to  the  Commissioners  of  Inland  Revenue  the  said  instru- 
ment unstamped,  and  desired  to  have  their  opinion  as  to 
the  stamp  duty  with  which  the  same  was  chargeable ;  and 
the  Commissioners  being  of  opinion  that  the  instrument 
was  chargeable  under  the  13  &  14  Vict.  c.  97,  with  the  ad 
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1856.  valorem  duty  of  5^.  as  a  mortgage  of  personal  property 
In  re  made  as  a  security  for  the  payment  of  1602.  advanced  and 
"^^'  lent  at  that  time,  they  assessed  and  charged  the  said  sum 
of  Sa,  as  such  duty. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
said  instrument  is  liable  to  ad  valorem  mortgage  duty,  and 
if  not^  to  what  other  stamp  duty  the  same  is  liable. 

Phipson  for  the  appellant — ^The  instrument  in  question 
is  not  a  mortgage,  but  a  mere  memorandum  of  the  deposit 
of  goods,  with  a  superadded  power  of  sale  in  a  certain 
event  Harris  v.  Birch  (a)  is  an  authority  in  point 
There  a  firm,  desiring  an  advance  of  money,  wrote  to  the 
proposed  lender,  stating  that,  in  consideration  of  his  accept- 
ing their  drafts  they  handed  to  him  therewith  the  bill  of 
lading  and  policy  of  insurance  for  wines  expected  to  arrive, 
and  they  engaged  to  land  and  warehouse  the  wines  to  be 
held  at  his  disposal;  and  that  document  was  held  not  to 
require  a  mortgage  stamp.  This  case  is  not  distinguishable 
from  Ha/rria  v.  Birch,  except  that  there  the  agreement 
contained  no  power  of  sale.  That  drcumstance,  however, 
is  immaterial:  the  question  depends  on  the  character  of 
the  transaction, — ^whether  it  places  the  depository  in  the 
position  of  a  mortgagee  or  a  pledgee.  The  distinction  be- 
.  tween  a  mortgage  and  a  pledge  is  well  established.  In  the 
case  of  a  mortgage,  the  absolute  property  in  the  goods  is 
transferred  to  the  mortgagee,  defeasible  upon  repayment  of 
the  money  advanced;  but  a  pledge  only  gives  to  the 
pledgee  a  q)ecial  property,  subject  to  which  the  pawnor 
still  retains  his  right  of  property:  Fra/nMin  v.  Neate  (6). 
This  is  the  case  of  a  mere  pledge. 

Pigott  for  the  Crown. — ^This  instrument  transfers  to  the 
lender  the  property  in  the  goods  in  trust  to  sell  them  in 

(a)  9  M.  &  W.  601.  (6)  13  M.  &  W.  481. 
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defeult  of  payment,  and  is  therefore  a  mortgage.    The  18      ^  1866.^ 
&  14  Vict  c.  97,  Sched.  tit.  "  Mortgage/'  has  the  words,         In  re 
"  conditional  sale  by  way  of  mortgage."    In  Horafall  v.      bobouqh. 
Hey  (a),  a  memorandum  that  T.  has  sold  to  G.  all  the 
goods,  stock  in  trade,  ajidfiocturea,  in  a  certain  shop/'  was 
held  to  require  an  ad  valorem  stamp  as  a  conveyance. 
[Parke,  B. — If  the  words  had  been,  "  I  have  this  day  con- 
veyed/' &C.  or  "made  over,"  &c.,  the  case  might  have  been 
difierent,  but  there  are  no  words  capable  of  passing  more 
than  a  special  property  in  the  gooda]     In  Caldwell  v. 
Dawson  (6)  an  assignment  of  a  policy  of  assurance  as  a 
security  for  a  debt,  with  a  proviso  for  redemption  on  pay- 
ment, was  held  to  require  a  mortgage  stamp. 

Pabee,  B. — ^The  case  of  Harris  v.  Birch  decided  that  a 
deposit  of  goods,  or  any  document  relating  to  goods,  as  a 
bill  of  lading  or  a  dock  warrant,  is  not  a  mortgage  within 
the  55  Geo.  3,  c.  185.  That  decision  is  confirmed  by  the 
principle  laid  down  in  the  case  o{  Franklin  v.  Neate.  It  is 
true  that  this  case  goes  somewhat  further  than  Harris  v. 
Birch,  since  the  instrument  contains  a  power  of  sale;  but 
that  does  not  render  it  a  conveyance  by  way  of  mortgage. 

Aldebson,  R,  and  Plati,  B.,  concurred. 

Judgment  for  the  appellant 
(a)  2  Exch.  778.  (6)  6  Exch.  1. 
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Dec.  1.       In  the  Matter  of  an  Arbitration  between  Jerehiah  Btles 

and  The  Ipswich  Dock  Commissionebs. 

An  arbitrator  i  HIS  was  a  rule,  Calling  on  the  Ipswich  Dock  Commis- 
dw^eWuT  sio^®"^  ^  ^^'^  cause  why  an  award  made  in  this  case 
section  of  the    should  not  be  set  aside,  or  referred  back  to  the  arbitrator. 

«  Lands 

Clauses  Con-  It  appeared  from  the  affidavits,  that  the  commissioners 
185V  h^t"^  were  acting  in  execution  of  the  45  Geo.  3,  a  101,  and  other 
jurisdiction  to  Acts,  for  improving  the  port  of  Ipswich.  By  the  1  Vict, 
upon  any  ool-  c.  Ixxiv.  s.  17,  they  were  empowered  to  make  on  a  part  of 
Aectix^tt^'  the  river  Orwell,  described  on  a  plan,  a  navigable  dock, 
claim  to  com-   ^^j  ^Iso  a  new  cut,  channel,  or  river,  quays,  &c.    The  plan 

pensation,  but  »  i     ./  »  r 

only  to  deter-   included  certain  property  belonging  to  Nathaniel  Byles, 

amount  of       the  &ther  of  Jeremiah  Byles. 

damage.  When  the  commissioners  were  about  to  make  the  new 

cut,  an  agreement,  dated  the  16th  of  July,  1841,  was  en- 
tered into  between  one  of  the  commissioners  on  behalf  of 
all,  and  Nathaniel  Byles.  By  this  agreement,  after  recit- 
ing **  that,  in  order  to  avoid  the  injury  which  woidd  have 
been  occasioned  to  the  property  of  N.  Byles,  lying  on  the 
north  side  of  the  river  Orwell,  in  the  parish,  &a,  in  case 
tiie  upper  embankment  of  the  new  dock  had  been  con- 
structed, as  it  was  designed,  in  the  exact  original  Une  laid 
down  in  the  plan  and  specification  of  the  works  to  be  done 
under  the  authority  of  the  said  Act ;  and  that^  in  order  to 
avoid  all  claim  to  compensation  for  such  injury,  the  com- 
missioners had  agreed  to  construct  the  upper  embankment 
of  the  dock  on  the  Une  and  in  form  and  manner  delineated 
and  described  on  a  plan  thereunto  annexed;''  N.  Byles 
agreed  to  sell  to  the  commissioners  a  triangularnshaped 
piece  of  land  (therein  described)  on  the  south  side  of  the 
river  Orwell;  and  the  commissioners  agreed,  as  soon  as 
they  were  put  in  possession  of  the  said  piece  of  land,  to 
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pay  500Z.  to  N.  Byles ;  and,  in  order  to  secure  to  him  an 
equivalent  in  land  for  the  triangular  piece,  the  commis- 
sioners agreed  to  procure  for  him  a  piece  of  land  contiguous 
to  it  They  also  agreed  that  they  would,  in  a  good  and 
substantial  manner,  and  at  their  own  expense,  erect  a  new 
wall  or  quay-front  along  the  whole  line  of  frontage  of  N. 
ByW  premises  (as  described  in  the  agreement).  This 
agreement  was  performed,  and  the  wall  built 

On  the  17th  of  June,  1852,  the  15  Vict  a  cxvi  passed, 
to  consolidate  and  amend  the  Acts  relating  to  the  Ipswich 
Dock,  by  the  13th  section  of  which  "  The  Lands  Clauses 
Consolidation  Act^  1845,^'  was  incorporated  with  that  Act 
In  December,  1852,  Jeremiah  Byles  complained  to  the 
commissioners  that  the  foundation  of  the  wall  and  quay 
was  undermined  by  the  water  of  the  river  Orwell,  and  that 
the  damage  was  occasioned  by  the  execution  of  their  works. 

On  the  12th  of  May,  1853,  J.  Byles  served  the  commis- 
sioners with  a  notice,  under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act^  1845,  claiming  compensation 
for  the  damage,  and  stating  his  desire  to  have  it  settled  by 
arbitration.  The  commissioners  having  declined  to  ap- 
point an  arbitrator,  on  the  10th  of  Jime,  1853,  J.  Byles 
appointed  Mr.  Beardmore  the  arbitrator  for  both  parties. 

On  the  27th  of  December,  1 853,  Mr.  Beardmore  awarded 
''that  the  sum  of  3802.  should  be  paid  to  J.  Byles  by  the 
commissioners,  as  and  for  full  compensation  to  J.  Byles  for 
the  damage  sustained  by  him  by  reason  of  certain  works  of 
the  commissioners  having  damaged,  undermined,  injured, 
and  injuriously  affected  a  certain  quay,  messuage,  &a,  the 
property  of  J.  Byles;"  and  the  arbitrator  also  adjudged 
that  the  costs  of  the  reference  should  be  borne  by  the  com- 
missioners. 

On  the  2nd  of  June,  1854,  a  rule  was  obtained,  on  be- 
half of  J.  Byles,  calling  on  the  commissioners  to  shew  cause 
why  they  should  not  pay  the  sums  awarded.  Cause  was 
shewn  on  the  1 4th  of  June,  when  it  was  ordered,  by  con- 
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1855.  aent,  that  the  rule  should  be  referred  to  AJderaon,  B.,  and 
Ma/rtin,  B.,  at  Chambers,  to  direct  what  were  the  fiacts  and 
matter  in  law  in  dispute  to  be  determined,  and  how  they 
should  be  determined.  By  another  rule  of  Court,  made  on 
the  1st  of  December,  1854*,  made  on  reading  an  order  of 
AJderson,  B.,  and  Martin,  B.,  and  by  consent,  it  was 
ordered  that  the  matter  of  the  said  rules  should  be  referred 

« 

to  J.  Worlledge,  Esq.,  to  determine  the  following  questions 
of  £Eu:t: — 

1.  Whether  the  property  of  J.  Byles  has  been  injuriously 
affected  by  the  execution  of  the  works  of  the  commissioners, 
and  for  which  they  have  not  already  made  satisfaction  ? 

2.  Whether  such  injury  (if  any)  arose  from  works  exe- 
cuted under  or  in  pursuance  of  the  agreement  dated  the 
lethof  July,  1841? 

3.  Whether  the  wall  was  sufficient  when  made  with  a 
view  to  the  future  ? 

4.  Whether  any  and  what  portion  of  the  damage  (if  any) 
arose  before  the  17th  of  June,  1852? 

5.  In  respect  of  what  works,  and  when  executed,  did  the 
damage  (if  any)  arise  ? 

And  that  it  be  referred  to  the  said  arbitrator  to  deter- 
mine the  question  of  law  arising  upon  the  said  rules;  and 
that,  if  the  award  of  Mr.  Beardmore  be  held  by  the  arbitra- 
tor to  be  invalid,  he  should  determine  whether  J.  Byles  is 
nevertheless  entitled  to  compensation  from  the  commis- 
sioners. 

On  the  1st  of  May,  1855,  Mr.  Worlledge  made  his  award, 
whereby  (after  reciting  the  award  of  Mr.  Beardmore,  the 
rules  of  Court,  &c.,)  he  recited,  that,  "  at  the  hearing  of  the 
reference,  the  counsel  for  the  commissioners  contended  be- 
fore him,  that  the'  award  of  Mr.  Beardmore  was  invalid, 
upon  the  ground  (amongst  others),  that,  if  the  arbitrator 
found  that  the  property  of  J.  Byles  had  not  been  in  fact 
injuriously  affected  by  the  execution  of  any  works  of  the 
commissioners,  or  that  if  it  had,  that  the  commissioners 
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jurisdiction.''    The  arbitrator  then  proceeded  to  award  as         In  re 

Btles. 
follows: — 

"  First,  with  respect  to  the  five  questions  of  fact,  I  award, 

"1.  That  the  property  of  J.  Byles  has  been  injuriously 
affected  by  the  execution  of  the  works  of  the  commissioners, 
and  for  which  they  have  not  already  made  satisfaction,  as 
hereinafter  explained  in  my  award  and  finding  on  the  fifth 
question  of  fact 

**  2.  That  such  injury  arose  solely  from  works,  executed 
imder  the  said  agreement,  dated  the  16th  of  July,  1841, 
as  hereinafter  explained  in  my  award  and  finding  on  the 
fifth  question  of  fact. 

"  3.  That  the  wall  when  made  was  not  sujfficient  with  a 
view  to  the  future. 

"  4.  That  part  of  the  damage  arose  before  the  17th  of 
June,  1852,  and  part  since  that  day,  as  hereinafter  ex- 
plained in  my  award  and  finding  on  the  fifth  question  of 
fact;  but  the  cause  of  such  damage  arose  and  was  complete 
on  or  before  January,  1842,  though  the  damage  was  not 
known  to  J.  By]^s  imtil  November,  1852. 

"  5.  That  the  wall  was  built  under  the  agreement,  dated 
the  16th  of  July,  1841,  by  which  the  then  Ipswich  Dock 
Commissioners  agreed  that  they  would  build  the  same  in  a 
good  and  substantial  manner;  but  the  wall  (which  was  be- 
gun in  November,  1841,  and  finished  in  January,  1842) 
was  not  built  in  a  good  and  substantial  manner,  as  by  the 
agreement  it  ought  to  have  been,  in  this,  that  the  founda- 
tion thereof  was  not  carried  to  sufficient  depth  into  the  bed 
of  the  new  cut  of  the  river  Orwell,  upon  which  the  wall 
abuts,  nor  was  the  foundation  of  the  wall  constructed  of 
proper  materials,  and  in  consequence  thereof  the  lower 
part  of  the  wall  has  in  some  places  bulged  considerably, 
and  the  water  of  the  river  Orwell  has  from  time  to  time 
penetrated  imder  or  through  the  foundation  of  the  wall 
and  up  behind  the  wall,  and  has  thereby  loosened  and  un- 
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^^  settled  the  soil  of  J.  Byles  which  is  supported  by  the  wall, 
and  thereby  the  property  of  J.  Byles  has  been  injured. 
That  the  bulging  above  mentioned  took  place  after  the  wall 
was  finished,  and  long  before  the  17th  of  June,  1852;  but 
the  water  of  the  river  Orwell  has  penetrated  under  and 
through  the  foundation  of  the  wall,  and  up  behind  the 
same,  and  loosened  and  unsettled  the  soil,  both  before  and 
since  the  17th  of  June,  1852. 

''And  I  hereby  award  and  find,  that,  except  by  the  ori- 
ginal bad  construction  of  the  wall  as  above  explained, 
neither  any  former,  nor  the  present,  Ipswich  Dock  Com- 
missioners have,  by  the  execution  of  any  of  the  works,  at 
any  time,  either  injured  or  injuriously  affected,  or  in  any 
way  contributed  to  the  injuiy  of  the  property  of  the  said 
J,  Bylea 

''  Secondly,  as  to  the  questions  of  law  arising  upon  the 
said  rules — Upon  the  facts  as  above  found  by  me,  I  award 
and  decide  that  the  award  of  Mr.  Beardmore  was  and  is 
invalid,  upon  the  ground,  that  the  property  of  J.  Byles  has 
not  been  injuriously  affected  by  any  works  of  the  commis- 
sioners, except  by  the  original  bad  construction  of  the  wall 
as  above  mentioned;  but  not  upon  the  other  grounds,  or 
either  of  them,  upon  which  the  counsel  for  the  Ipswich 
Dock  Commissioners  contended  that  such  award  was  in- 
valid." 

"Thirdly,  as  to  J.  Byles'  right  to  compensation — ^Al- 
though I  have  decided  the  award  of  Mr.  Beardmore  to  be 
invalid,  I  award  and  decide  that  J.  Byles  was  not  in  No- 
vember, 1852,  nor  is  he  now,  entitled  to  compensation  from 
the  Ipswich  Dock  Commissioners,  his  right  to  the  same 
being,  in  my  judgment,  barred  by  the  Statute  of  Limita- 
tions." 

The  present  rule  was  obtained  on  the  ground  (amongst 
others):  first,  that  the  arbitrator  only  found  the  award  of 
Mr.  Beardmore  to  be  invalid  on  the  ground  that  J.  Byles 
had  not  sustained  any  damage  by  the  works  of  the  com- 
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missioners,  save  as  explained  in  his  finding  on  the  fifth  ^^gg. 
question  of  &ct^  and  by  the  original  bad  construction  of 
the  wall;  and  that  the  said  finding  and  reference  to  the 
original  bad  construction  of  the  wall  shew  damage  such  as, 
in  point  of  law,  to  sustain  the  award  of  Mr.  Beardmore; 
and  the  arbitrator  oughts  consistently  with  such  finding,  to 
have  adjudged  the  award  valid.  Secondly,  that  it  ap- 
pears on  the  face  of  the  award,  that  J.  Byles  is  entitled 
to  compensation,  nothwithstanding  the  Statute  of  Limita- 
tiona 

Bramwell  and  D.  Power  shewed  cause  (Nov.  22.) — 
First,  the  arbitrator  has  rightly  decided  that  the  award  of 
Mr.  Beardmore  is  invalid.  If  no  reason  had  been  given, 
the  decision  of  the  arbitrator  could  not  have  been  ques- 
tioned ;  his  statement,  however,  does  not  affect  the  validity 
of  the  award,  for  the  arbitrator  proceeds  to  explain  that 
the  damage  arose,  not  from  the  execution  of  the  works 
under  the  Act,  but  from  the  improper  construction  of  the 
wall  under  the  agreement  That  is  a  matter  which  Mr. 
Beardmore  had  no  jurisdiction  to  inquire  into.  Under  the 
68th  section  of  "  The  Lands  Clauses  Consolidation  Act^ 
1854,^'  the  only  matter  which  could  be  submitted  to  the 
arbitrator  was  the  amount  of  compensation ;  and  therefore 
he  had  no  power  to  determine  whether  the  lands  were  in- 
jiuiously  affected  by  the  execution  of  the  works  of  the 
company:  Regina  v.  London  &  North  Western  RaiU 
way  Company  (a),  In  Re  Bradby  and  The  Local  Board 
of  Health  for  Southamfipton  (6).  The  existence  of  some  da- 
mage was  essential  to  give  the  arbitrator  jurisdictior. 
[Parke,  B.,  referred  to  The  London  &  North  Western  Rail- 
way Compamy  v.  Smith  (c)  and  The  East  &  West  India 
Dock  A  Birm/mghami  Jwnction  v.  Oattke  (d).] 

(a)  3  £.  &  B.  443.  (c)  1  Mac.  &  O.  216. 

(6)  4  E.  &  B.  1014.  (d)  3  Mac.  &  G.  156. 

VOL.  XI.  I  I  EXCH. 
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.^J^^  Secondly,  the  claimant  has  in  fact  bew  oompenflated  for 

In  re  the  entire  damage.  By  the  77th  section  of  the  1  Vict  c. 
Ixxiv.,  he  had  a  right  to  compensation  for  the  damages  to 
be  sustained  by  making  or  completing  the  said  dock, 
quay,  &a ;  and  the  j^greement  of  the  16th  of  July,  184!l, 
was  in  substitution  of  his  rights  under  that  Act  It  ex- 
pressly recites  that  it  was  made  "in  order  to  avoid  all 
claim  to  compensation  for  such  injury.*'  The  object  of  the 
parties  was,  that  the  claimant  should  be  compensated  once 
for  all  damage  consequent  on  the  making  of  the  new  cut^ 
If  the  performance  of  that  agreement  were  not  in  lieu  of 
all  compensation,  there  would  be  some  damage  uncompen- 
sated, even  though  the  wall  had  been  properly  built  Bead- 
ing the  agreement  together  with  the  77th  section,  it  is  clear 
that  the  former  provided  for  prospective  damage. 

Lush  and  H.  Mills  in  support  of  the  rule. — First,  the 
20th  section  of  the  1  Vict  c.  Ixxiv.,  provides  that  the  com- 
missioners shall  not  extend  their  works  beyond  the  lin^  or 
boundary  described  in  the  maps  or  plana,  without  the  con- 
sent of  the  owner  of  the  land  required.  Therefore,  in  this 
case,  the  commissioners  had  no  power  to  take  Mr.  Byles* 
land  witiiout  his  consent  That  consent  was  embodied  in 
the  agreement  of  the  16th  of  July,  1841.  When  the 
damage  became  apparent  he  claimed  compensation ;  and 
that  being  refused,  he  gave  notice  of  his  desire  to  have  the 
claim  settled  by  arbitration  under  the  68th  section  of  the 
Lands  Clauses  Oonsolidation  Act  1845.  Under  that  aec^ 
tion  the  arbitrator  had  jurisdicti<m  to  determine  whether 
any  damage  bad  been  sustained,  and,  if  any,  the  amount  of 
compensation  :  Regina  v.  Lancaster  A  Preston  Jvmotion 
Railway  Company  (a).  Under  tiie  68th  section,  the  in- 
quiry is  wider  than  under  the  18th  and  2dth  section^  which 
relate  to  the  purchase  of  land.     That  being  so,  the  arbi- 

(a)  6  Q.  B.  750. 
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trator  has  decided  that  the  award  of  Mr  Beardmore  is  bad  1665. 
KOk  insufficient  grounds,  and  tliere£Die  the  Court  ought  to  in^ 
hold  it  valid. — Secondly,  upon  the  £acts  found  by  the 
arbitrator,  Mr.  Byles  is  entitled  to  compensation.  Assum- 
ing that  the  damage  arose  fin>m  the  defective  construction 
of  the  wall  under  the  agreement^  still  it  was  a  damage  oc- 
casioned by  the  execution  of  the  works  of  the  commis- 
sioners. They  had  no  power  to  carry  on  any  works  except 
under  the  authority  of  their  KxXb.  Therefore  the  claimant 
has  a  two-fold  right,  viz.  a  right  of  action  for  the  breach  of 
the  agreem^it  in  not  properly  building  the  wall,  but  which 
is  now  barred  by  the  Statute  of  Limitations;  and  a  right  to 
oompeosation  under  the  1  'Viet  c  budv.  s.  77,  for  the  in- 
jmy  oocasioiied  by  the  execution  of  the  woiks.  He  did  not 
lose  his  remedy  under  the  Act  by  acquiring  a  right  under 
the  agreement.  Suppose  the  wall  had  never  been  built, 
and  in  consequence  the  claimant's  land  was  overflowed 
with  water,  he  might  have  maintained  an  action  for  the 
breach  of  contract  in  not  building  the  wall,  but  still  the 
flooding  of  his  land  would  be  an  injury  arising  from  the 
works  of  the  oommiasionecs,  for  which  he  would  be  entitled 
to  compeniatioif  This  right  exists,  notwithstanding  the 
wall  when  built  was  vested  in  the  claimant,  because  its  de- 
fective construction  caused  a  continuing  damage.  It  was 
never  intended  that  the  performance  of  the  agreement 
should  be  a  eompensation  fer  the  present  and  all  &iture 
damage.  In  Tht  Lomcaahire  <£  TofHcshvre  Bailvxj/y 
CompiMty  V.  Evane  (a),  it  was  held  that  a  landholder  who 
had  reoeived,  under  an  arbitration,  <x)nipensati<m  for  the 
land  and  *'  in  respect  of  damages  which  might  be  sustained 
by  reason  of  making  a  railway,''  was  not  preduded  from 
insisting  on  a  further  oompensation  for  future  unforeseoi 
damages  subsequently  sustained. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  15  Beav.  322. 
Ii2 
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j^856^  Parke,  B. — ^This  case  comes  before  us  on  an  application 

to  set  aside  an  award  of  Mr.  Worlledge,  or  refer  it  back 
to  him. 

The  award  was  made  upon  a  special  order  of  reference, 
which  is  set  out  particularly  in  the  recital  thereto,  and  the 
award  is  made  in  such  k  form  as  to  enable  the  parties  to 
take  the  opinion  of  the  Court  upon  its  validity.  [His  Lord- 
ship read  the  award.]  The  objections  relied  upon  in  argu- 
ment were  mainly  two,  firsts  that  though  the  arbitrator 
had  decided  that  the  award  of  Mr.  Beardmore  was  bad,  he 
had  decided  upon  a  ground  which  was  untenable,  and,  being 
set  out  in  the  award  itself,  for  the  purpose  of  submitting  it 
to  the  consideration  of  iiie  Court,  that  we  ought  to  decide 
that  the  award  was  valid ;  secondly,  that  the  arbitrator  was 
wrong  in  adjudicating,  upon  the  facts  stated,  that  the  com- 
plainant Mr.  Byles  was  not  entitled  to  compensation  from 
the  commissioners,  and  that  although  Mr.  Byles  might 
have  had  a  remedy  for  the  breach  of  the  agreement,  yet  as 
that  remedy  was  barred  by  the  Statute  of  Limitations,  he 
was  still  entitled  to  compensation  under  the  provisions  of 
the  Ipswich  Dock  Acts.  We  think  these  objections  ought 
not  to  prevail,  and  that  the  award  is'  in  all  respects 
right 

As  to  the  first  objection,  the  arbitrator,  having  decided 
that  Mr.  Beardmore's  award  was  invalid,  assigns  as  the  sole 
reason  and  ground  for  that  decision  that  the  property  of 
Mr.  Byles  had  not  been  injiuiously  affected  by  any  works 
.  of  the  company  (except  by  the  original  bad  construction  of 
the  wall  as  before  mentioned) ;  and  in  the  prior  part  he 
explains  that  Mr.  Byks's  quay  and  property  had  been  in- 
juriously affected  by  the  execution  of  the  works  of  the 
commissioners,  but  that  such  injury  arose  solely  from  works 
executed  under,  but  not  in  conformity  with,  an  agreement 
dated  the  15th  of  July,  1851,  by  which  the  commissioners 
agreed  that  they  would  build  a  wall  in  front  of  Mr.  Byles's 
property  and  forming  the  front  of  the  quay  towards  the 
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river,  in  a  good  and  substantial  manner;  that  tlie  wall  was 
not  so  constructed,  not  being  to  a  sufficient  depth  under  the 
bed  of  the  river,  nor  the  foundations  made  of  proper  ma- 
terials, whereby  the  water  of  the  river  penetrated  through 
and  under  the  foundations,  and  loosened  and  unsettled  the 
soil  of  Mr.  Byles's  property :  the  arbitrator  in  effect  find- 
ing, that  if  the  wall  had  been  properly  built,  and  according 
to  the  agreement,  no  damage  from  the  works  of  the  com- 
missioners would  have  occurred ;  and  therefore  that  the 
damage  actually  done  was  not  by  reason  of  the  executing 
the  powers  of  the  Acta 

Now  we  think  it  perfectly  clear  that  Mr.  Beardmore  had 
no  power  to  determine  this  question.  The  question  alone  of 
the  amount  of  compensation  under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  had  been  referred  by  Mr. 
Byles,  and  constructively  by  the  commissioners,  from  their 
omission  to  appoint  another  arbitrator  under  the  25th  sec- 
tion. He  had  jurisdiction  to  determine  the  amount  of  the 
damage  done  to  Mr.  Byles's  quay  and  lands  by  the  execu- 
tion of  the  works  by  the  commissioners  in  the  execution  of 
the  powers  given  by  the  Acts,  but  not  the  jurisdiction  to 
decide  whether  the  commissioners  were  excused  from  the 
obligation  to  pay  him  by  any  collateral  matter.  For  in- 
stance, if  the  complainant  had  executed  a  deed,  which  it 
was  contended  operated  as  a  release  to  the  commissioners ; 
^  the  power  to  determine  that  question  was  wholly  out  of  the 
limits  of  the  authority  delegated  to  Mr.  Beardmore ;  and 
the  matter  now  insisted  upon  as  a  defence  against  this 
claim  is  in  truth  equally  beyond  his  jurisdiction. 

The  facts  relating  to  this  part  of  the  case  are  undisputed 
and  fully  explained  by  the  affidavits.  On  the  16th  of 
July,  in  the  year  1841,  when  the  commissioners  were  about 
to  make  a  new  cut,  an  agreement  was  made  between  the 
then  Mr.  Byles  and  one  of  the  oommissioDers  on  behalf  of 
all,  that,  in  order  to  avoid  the  injury  to  the  property  of  the 
then  Mr.  Byles  on  the  north  side  of  the  river  Orwell,  in 
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1856.  case  the  embanktnent  bad  been  constructed  in  the  exact 
line  of  the  parliamentary  plan  and  specification,  and  to 
avoid  all  claims  for  such  injury,  the  commissioners  agreed 
to  construct  the  embankment  in  a  different  line.  The  then 
Mr.  Byles  agreed  to  sell  to  the  commissioners  a  triangular 
piece  on  the  south  nde  of  the  river,  and  the  cammissioners 
agreed  to  purchase  a  piece  of  land  contiguous,  and  cause  it 
to  be  conveyed  to  Mr.  Byle&  They  also  agreed  to  give 
him  5002.  when  put  in  possession  of  the  triangular  piece; 
and  furth^,  that  they  would  at  their  own  expense,  in  a 
good  and  substantial  manner,  erect  a  new  wall  or  quay 
firont  along  the  whole  line  of  frontage  of  the  triangular 
piece  and  adjoiomg  property.  The  injury  to  this  frontage 
is  the  subject  of  the  claim  fcH:  compensation. 

The  arbitrator  finds  that  it  was  solely  fh>m  the  nonper- 
formance of  this  agreement^  not  from  the  m Aiding  or  deepen- 
ing of  the  cut,  that  the  damage  to  the  present  Mr»  Byles's 
property  happened;  and  whether  that  agreement  was  brok- 
en or  not,  or  whether  that  was  the  true  cause  of  Mr.  Byles^s 
quay  being  damaged,  were  questions  over  whidi  Mr.  Beanl-» 
more  could  have  Ho  jurisdiction,  and  the  affidavits  state  ex-^ 
pressly  that  it  was  never  submitted  to  him. 

This  agreement  puts  the  parties  very  much  in  the  same 
situation  as  if,  instead  of  agreeing  to  build  the  wall,  they  had 
given  to  the  then  Mr  Byles  a  sum  of  money,  he  agreeing 
to  build  the  wall  himself  If  he  did  not  build  it  as  deeply 
and  substantially  as  he  ought  to  have  done,  he  would  be  the 
cause  of  his  own  loss ;  if  he  had  employed  a  builder,  his 
remedy  would  have  been  against  him;  at  present  his 
remedy  is  on  the  contract  with  the  commissioners,  which 
could  not  now  be  enforced  if  the  commissioners  plead  the 
Statute  of  Limitations,  but  the  damage  by  their  breach  of 
the  contract  is  entirely  collateral  to  the  damage  done  by 
the  exercise  of  the  powers  of  the  Act  in  making  a  cut  The 
question  arising  on  this  contract  could  not  possibly  have 
been  decided  by  Mr.  Beardmore,  under  the  refeienoe  of  the 
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amount  of  damage  to  him.     Therefore  the  arbitrator  was      ^  ^Q^^« 
right  in  his  opinion,  that  his  award  is  invalid  as  to  the  de- 
cision of  this  question. 

The  next  point  is,  whether  the  arbitrator  was  right  in 
the  decision  of  the  question  itself  in  point  of  law,  for  his  de- 
cision in  point  of  fact  cannot  be  questioned.  We  think,  for 
the  reason  already  stated,  that,  if  the  injury  would  not  have 
occurred  at  all  if  the  wall  had  been  properly  built^  the  arbi- 
trator was  quite  right  in  holding  that  the  exercise  of  the 
powers  of  the  Act  did  not  injuriously  affect  the  plaintiff's 
property  so  as  to  make  the  defendants  liable  to  pay  any 
compensation. 

One  more  matter  remains  to  be  noticed.  Mr.  MUla  con- 
tended, that  this  making  of  the  wall  was  itaelf  a  work  under 
this  Act,  and  therefore  that  the  commissioners  were  respon- 
sible for  the  improper  construction  of  that  work.  But  it  is 
quite  clear  that  this  is  a  private  wall  of  Mr.  Byles's,  not  a 
public  work  vested  in  the  commissioners.  The  rule  must 
be  discharged. 

Bule  discharged. 
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D§c,  7.  Robinson  v.  Cotteeell. 

Hall  and  Others  v.  Coates. 

The  form  of  -IN  the  first  of  the  above  cases,  the  defendant  was  served 
p43d°by  ^*^  a  writ  in  the  form  prescribed  by  Schedule  (A.)  of  the 
the  Summary    Summary  Procedure  on  Bills  of  Exchange  Act^  18  &  19 

Procedure  , 

on  Bills  of        Vict  c.  67.    The  indorsement  on  the  writ  (after  stating 

^l\ i9Viot. '  ^^  name  and  address  of  the  attorney  by  whom  it  was  is- 
o.  67,  may  be    g^e^i^  ^gfl  as  follows: — 

inserting  a  "  The  plaintiff  claims  lOZ.  188. 3d  for  debt,  and  22.  is,  6{2. 

costs,  and  the  for  costs,  and  interest  due  to  him  as  indorsee  of  a  bill  of  ex- 

"  days^Dw  change,  of  which  the  following  is  a  copy.     (It  then  set  out 

be  filled  up  the  bilL)   And  if  the  amount  thereof  be  paid  to  the  plaintiff 

with  "  four."  , 

An  applioa-    within  foiu:  days  from  the  service  hereof,  further  proceed- 

tion  to  set  •  mi  i.      x        ^  » 

•aide  »  writ  of  mgs  wiU  be  Stayed 

summons  is- 
sued undar 

that  Act  for         Cleoabv  moved  (Nov.  17)  to  set  aside  the  copy  and  ser- 

irregularity,  is  , 

not  too  late  vice  of  the  writ  for  irregularity. — The  18  &  19  Vict.  c.  67, 
thetim^  a  1,  enacts,  that  "  all  actions  upon  biDs  of  exchange  or  pro- 
limited  for  ob-  missory  notes  commenced  within  six  months  after  the  same 

tainmg  an  or-  "^ 

der  to  appear,  shall  have  become  due  and  payable,  may  be  by  writ  of  sum- 
mons in  the  special  form  contained  in  schedule  A.  to  this 
Act  annexed,  and  indorsed  as  therein  mentioned,"  &a 
The  indorsement  in  the  schedule,  which  is  incorporated  with 

the  Act,  is  2as  follows:  ''The  plaintiff  claims  [ pounds 

principal  and  interest]  or pounds,  balance  of  piindpal 

and  interest  due  to  him  as  the  payee  [or  indorsee]  of  a  bill 
of  exchange  or  promissory  note,  of  which  the  following  is  a 
copy.  [Here  copy  bill  of  exchange  or  promissory  note, 
and  aU  indorsements  upon  it.]  And  if  the  amount  there- 
of be  paid  to  the  plaintiff  or  his  attorney  within  

days  from  the  service  hereoi^  further  proceedings  will  be 
stayed."    Therefore,  the  legislature  having  prescribed  a  par- 
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ticular  foim  of  writ^  if  that  enactment  had  stood  alone,  this  ^^0* 
writ  would  have  been  clearly  irregular.  But  it  is  sought  Robivsoh 
to  justify  the  indorsement  by  reference  to  the  7th  section,  Cottibxll. 
which  enacts,  that  "  the  provisions  of  the  Common  Law 
Procedure  Act^  1852,  and  the  Common  Law  Procedure 
Act,  1854,  and  all  rules  made  under  or  by  virtue  of  either 
of  the  said  Ads,  shaU,  so  far  as  the  same  are  or  may  be  ap- 
plicable, extend  and  apply  to  all  proceedings  to  be  had  or 
taken  under  this  Act''  The  8th  section  of  the  Common 
Law  Procedure  Act,  1852,  enacts,  that, ''  upon  the  writ  and 
copy  of  any  writ  served  for  the  payment  of  any  debt,  the 
amount  of  the  debt  shall  be  stated,  and  the  amount  of  what 
the  plaintiff's  attorney  claims  for  the  costs  of  such  writ, 
copy,  and  service,  and  attendance  to  receive  debt  and  costs; 
and  it  shall  be  further  stated,  that,  upon  payment  thereof 
within  four  days  to  the  plaintiff  or  his  attorney,  further 
proceedings  will  be  stayed;  which  indorsement  shall  be 
written  or  printed  in  the  following  form,  or  to  the  like 

effect:  '  The  plaintiff  glaims  £ for  debt,  and  £ foj 

costs;  and  if  the  amount  thereof  be  paid  to  the  plaintiff  or 
to  his  attorney  within  four  days  from  the  service  hereof 
further  proceedings  will  be  stayed.  Sec/ "  But  that  pro- 
vision cannot  apply  to  writs  issued  under  the  18  &  19  Vict 
c.  67,  which  prescribes  a  different  form  of  writ  [Alderson, 
B.— The  7th  section  of  the  18  &  19  Vict  c.  67,  says,  that 
all  rules  made  under  either  of  the  Common  Law  Procedure 
Acts  shall,  80  fa/r  as  the  same  are  ajyplicable,  extend  to 
that  Act  Now,  would  a  rule,  which  orders  proceedings  to 
be  stayed  on  payment  of  a  certain  amount  within  a  given 
number  of  days,  be  consistent  with  an  Act  which  directs  a 
stay  of  proceedings  upon  payment  of  a  different  amount 
within  the  same  number  of  days  ?] 

The  Court  then  called  on 

Hayes,  who  shewed  cause  in  the  first  instance. — The  ob- 


V, 
COTTSBELL. 
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1855.  ject  of  the  legislature  was  to  afford  additional  facilities  to 
RoBiasoK  ^^^  holders  of  biQs  of  exchange  in  recovering  their  amount, 
not  to  place  them  in  a  worse  situation.  The  18  &  19  Vict 
cl  67,  recites,  '*  that  bona  fide  holders  of  dishonoured  bills 
of  exchange  and  promissory  notes  are  often  unjustly  de- 
layed and  put  to  unnecessary  expense  in  recovering  the 
amount  thereof  by  reason  of  frivolous  or  fictitious  defences 
to  actions  thereon,  and  it  is  expedient  that  greater  fecilities 
than  now  exist  should  be  given  for  the  recovery  of  money 
due  on  such  bills  and  notes.''  With  such  an  object  in  view, 
the  legislature  could  never  have  intended  to  throw  the  ex- 
pense of  the  writ  on  the  holder  of  the  bilL  The  effect  of 
the  defendant's  construction  of  the  Act  is  to  give  four  ad- 
ditional days  of  grace.  The  8th  section  of  the  Common 
Law  Procedure  Act,  18^2,  may  be  incorporated  with  the 
18  &  19  Vict  a  67,  without  doing  any  violence  to  its  lan- 
guage. If  the  word  "  thereof"  in  the  indorsement  prescribed 
by  the  latter  Act  had  been  omitted,  the  provisions  of  the 
two  Acts  would  have  been  quite  consistent.  Efifect  cannot 
be  given  to  the  18  &  19  Vict  a  67,  without  calling  in  aid 
some  of  the  provisions  of  the  Common  Law  Procedure  Aot^ 
1852.  The  Ist  section  of  the  18  &  19  Vict  c.  67,  requires 
the  writ  of  summons  to  be  in  the  special  form  contained  in 
the  schedule,  but  the  form  in  the  schedule  has  blanks  which 
cannot  be  filled  up  without  referring  to  the  2nd  section 
of  the  Common  Law  Procedure  Act,  1852.  Again,  the 
teste  is  merely  "  Witness  &c."  and  recourse  must  be  had 
to  the  5th  section  of  the  same  Common  Law  Procedure 
Act  So  again,  with  respect  to  the  indorsement  of  the  re- 
sidence of  the  attorney  suing  out  the  writ,  the  6th  section 
must  be  referred  to.  In  like  maimer,  in  the  indorsement 
of  the  plaintiffs  claim,  it  is  necessary  to  call  in  aid  the 
8th  section.  [Piatt,  B. — In  the  form  in  the  schedule  of 
the  18  &  19  Vict  c.  67,  there  is  no  blank  for  costa]  As 
that  Act  makes  no  mention  of  costs,  it  is  necessary  to  refer 
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to  the  8th  section  of  the  Common  Law  Procedure  Act,  v^if^fl^ 
1852,  which  requires  the  amount  of  debt  and  costs  to  be  Robinson 
stated  upon  the  writ  and  copy.  [Atderaortf  B. — That  would  Cottnbill. 
be  introducing  a  provision  inconsistent  with  the  form  of  in- 
dorsement The  case  might  have  been  different  if  the  right 
to  costs  depended  on  the  Common  Law  Procedure  Act, 
1852;  but  it  is  given  by  the  Statute  of  Qloucester.  Mar- 
tin, B. — The  indorsement  must  be  altered,  in  order  to  in- 
clude the  expenses  of  notice,  which  a  plaintiff  is  enabled  to 
recover  by  the  5th  section  of  the  18  &  19  Vict  c.  67.  What 
is  the  "  unjust  delay"'  mentioned  in  the  recital  of  that  Act  ? 
The  not  paying  the  bill  when  due.  What  is  the  "  unne- 
cessaiy  expense  V  The  costs  of  the  action.  Then  the  Act 
intended  to  remedy  those  evils.  Piatt,  B. — The  language 
of  the  indorsement  is  analogous  to  an  entry  of  a  stet  pro- 
cessus, in  which  neither  party  has  costs.]  At  all  events^ 
the  Court  has  power  to  amend  the  writ :  Knight  v.  Po- 
cock  (a). 

• 

Cleaeby  in  support  of  the  rula — ^The  form  referred  to  in 
the  schedule  of  the  Common  Law  Procedure  Act,  1852,  is 
applicable  to  all  actions^  while  the  8th  section  applies  to 
debts  only;  and  therefore  where  the  action  is  for  the  re- 
covery of  a  debt,  it  is  necessary  to  add  to  the  indorsement 
the  claim  mentioned  in  the  8th  section.  The  indorse* 
ment  prescribed  by  the  schedule  of  the  18  &  19  Vict  c.  67, 
is  complete  of  itself ;  and  the  claim  for  costs  could  not  be 
inserted  without  altering  its  language.  The  form  of  writ 
is  new,  for  the  defendant  is  not  "  commanded,"  but  "  watn- 
ed.''  The  circumstances,  that  the  expense  of  noting  are 
expressly  provided  for,  whilst  no  mention  is  made  of  costs, 
leads  to  the  inference  that  they  were  not  intended  to  be 
given.  The  legislature  may  have  thought  that  if  a  plain- 
tiff chose  to  avail  himself  of  the  more  summary  remedy, 

(a)  17  C.  B.  177. 
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the  defendant  ought  to  be  at  liberty  to  pay  the  debt  within 
four  days,  without  costs. 

Parke,  B. — ^We  are  informed  that  a  similar  question  is 
now  pending  in  the  Court  of  Queen's  Bench ;  and  as  it  is 
desirable  that  there  should  be  an  uniformity  of  decision  in 
all  the  Courts,  we  will  confer  with  the  other  Judges  on  the 
subject. 

Cur.  adv.  vult 


Hall 

V. 
COATXB. 


Hall  and  Others  v,  Coates. 

1  HIS  was  also  an  action  under  the  Summary  Procedure 
on  Bills  of  Exchange  Act,  18  &  19  Vict  c.  67,  and  the  in- 
dorsement on  the  writ  contained  a  similar  claim  for  costs. 


Sta/m/mera  (Nov.  10)  obtained  a  rule  nisi  to  set  aside  the 
copy  and  service  of  the  writ  for  irregularity;  against  which 

Montague  Smith  shewed  cause  (Nov.  17). — The  appli- 
cation is  too  late.  The  writ  was  served  on  the  1st  of 
November,  and  the  present  rule  was  not  moved  for  until 
the  10th;  so  that  it  was  returnable  after  the  time  when  the 
plaintiff  was  entitled  to  sign  judgment  [Parke,  B. — It 
was  moved  before  the  expiration  of  the  twelve  days  allowed 
for  appearance,  and  that  is  sufficient  Piatt,  B. — ^The 
motion  is  clearly  in  time.] — He  then  argued  that  the  in- 
dorsement of  the  claim  for  costs  was  allowed  by  the  8th 
section  of  the  Common  Law  Procedure  Act,  1852. 

Sta/mmers  was  heard  in  support  of  the  rule. 

« 

Cur.  adv.  vult 
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Parke,  B.,  now  said — ^The  question  in  these  cases  has      ^  ^^gfi, 
arisen  in  all  the  Courts,  namely,  whether  the  indorsement 
on  a  writ  under  the  Summary  Procedure  on  Bills  of  Ex- 
change Act,  18  &  19  Vict  c.  67>  which  contains  a  daim  for 
costs,  is  in  a  proper  form.     The  indorsement  given  by  the 

statute  is,  "  The  plaintiff  claims pounds,  principal,  and 

interest  due  to  him  as  the  payee  of  a  bill  of  exchange  or  pro- 
missory note,  of  which  the  following  is  a  copy,  &c.  And  if 
the  amount  thereof  be  paid  to  the  plaintiff,  or  his  attorney, 
within days  from  the  service  hereof,  further  proceed- 
ings will  be  stayed.''  The  Judges  have  had  a  conference 
on  the  subject,  and  the  question  being  an  important  one 
they  have  deliberated  upon  it  We  are  not  all  agreed  upon 
the  subject;  but  the  majority  are  of  opinion,  that,  by  the 
incorporation  of  the  Common  Law  Procedure  Act,  1852, 

with  the  Act  in  question,  the  blank  "  within days " 

may  be  filled  up  by  inserting  "  four;"  and  that,  in  addition, 
a  claim  for  costs  may  be  inserted.  All  the  Courts  will 
adopt  that  construction  of  the  Act,  so  that  the  question 
must  now  be  considered  as  settled  Therefore,  in  the  cases 
both  of  HcM  V.  Coatee  and  Robinson  v.  CottereU,  the  rule 
will  be  discharged,  but  without  costs. 

Rules  discharged  without  cost& 
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Dec,  1. 


Under  the 
Commun  Law 
Procedure 
Act,  1852,  a 
concurrent 
writ  of  sum- 
mons can  only 
be  issued 
within  six 
months  from 
the  time  of 
issuing  the  ori- 
ginal writ. 

Where  a 
writ  of  sum- 
mons has  been 
issued  before 
that  Act  came 
into  operation, 
and  has  been 
duly  con- 
tinued up  to 
that  time,  the 
first  renewal 
under  that  Act 
is  quasi  the 
original  writ. 

The  Court 
will  judicially 
notice  the  seal 
on  a  notarial 
certificate  ve- 
rifyingan  affi- 
davit sworn  ^ 
before  a  magis- 
trate abroad. 


Cole  v,  Shesard. 


T 


HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  a  concurrent  writ  of  summons,  and  the  service  thereof 
should  not  be  set  aside  for  irr^ularity. 

The  original  writ  of  summons  was  tested  the  9th  of 
April,  185L  It  was  duly  continued  by  alias  and  pluries, 
and  was  in  force  at  the  time  when  the  Common  Law  Pn>- 
cedure  Act,  1852,  came  into  operation.  It  was  first  re- 
newed under  that  Act  on  the  30th  of  November,  18^2,  and 
was  afterwards  renewed  within  every  six  months,  The  last 
renewal  was  on  the  18th  of  May,  1855.  On  the  16th 
of  June,  1855,  a  concurrent  writ  was  issued  for  servioe 
upon  a  British  subject  residing  out  of  the  jurisdictioD,  and 
the  defendant  was  served,  at  Jersey,  with  a  copy  of  that 
writ  on  the  14th  of  July,  1855.  Thi^  writ  was  tested  the 
9th  of  April,  1851. 

The  jurat  of  the  affidavit  in  support  of  the  application 
was  as  follows: — 

''Sworn  the  17th  day  of  July,  1855,  before  me, 

"Phil.  Le  Qallais, 

"  Magistrate,  Jersey." 

"  I,  Henry  L.  Manuel,  notary  public,  by  royal  authority 
duly  admitted  and  sworn,  dwelling  and  practising  at  Saint 
Helier,  Island  of  Jersey,  do  hereby  certify  that  the  signa- 
tiu'e,  *  Phil.  Le  Qallais,  Magistrate,  Jersey,'  written  at  the 
foot  of  the  preceding  page,  and  of  the  paper  writing  here- 
unto aimexed,  is  of  the  own  proper  handwriting  of  Philip 
Le  Gallais,  Esq.,  one  of  the  jurats  or  magistrates  of  the 
Royal  Court  of  Jersey ;  and  that  the  said  Philip  Le  Qallais, 
Esq.,  is  as  such  duly  qualified  to  administer  oaths  in  the 
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sftid  Island — In  witness  whereof  I  have  hereunto  set  my        1855. 
hand  and  seal  notarial  at  St  Helier's  Jersey,  aforesaid. 
(L.  S.)  "  Henby  L.  Manuel, 

"  Notary  Public." 
The  rule  was  obtained  on  the  grounds:  First,  that>  under 
the  Common  Law  Procedure  Act>  1 852,  a  concurrent  writ 
of  summons  could  not  be  issued  where  the  original  writ 
was  sued  out  before  that  Act  came  into  operation :  Se- 
condly, assuming  that  the  first  renewed  writ  under  that 
Act  was,  for  the  purposes  of  that  Act,  the  original  writ,  a 
concurrent  writ  could  only  be  issued  within  six  months 
firom  the  issuing  of  that  original  writ :  Thirdly,  that  the 
concurrent  writ  should  have  been  tested  of  the  same  day 
as  the  first  renewed  writ. 

Aspland  shewed  cause  (Nov.  26). — ^There  is  a  prelimi- 
nary objection  to  this  application,  viz.  that  the  affidavit  in 
support  of  it  cannot  be  read.  The  jurat  purports  to  be 
verified  by  the  certificate  of  a  notary,  but  the  Court  will 
not  take  judicial  notice  of  the  notarial  seal.  It  ought  to 
have  been  verified  by  affidavit,  or  there  should  have  been 
an  affidavit  verifying  the  signatiu'e  of  the  magistrate,  his 
office,  and  power  to  administer  an  oath :  Dalmer  v.  Bar- 
nard  (a).  Sharp  v.  Johnson  (b).  IParke,  B. — In  Omealy 
V.  KeweU(c),  Lord  EUenborough,  C.  J.,  says,  "  In  a  note 
subjoined  to  the  case  otSir  John  Walrond  v.  Van  Moses, 
Mich.  11  Geo.  1,  being  the  year  immediately  preceding 
the  Stat.  12  Geo.  1,  as  reported  in  8  Mod.  322,  it  is  stated 
'  that  the  Court  held  that  a  plaintiflF  who  was  in  Holland 
might  make  affidavit  there,  and  get  it  attested  by  a  public 
notary,  and  that  it  should  be  admitted  as  evidence  to  hold 
the  defendant  to  special  bail  here;'  In  other  words,  that 
the  Court  might  act  upon  evidence  derived  through  the 
medium  of  an  affidavit  made  abroad,  as  a  sufficient  founda- 

(o)  7  T,  R  251.  (h)  2  Seott,  406, 

(c)  8  Ea«t,  .368. 
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1855.  lion  in  point  of  fact  whereupon  to  make  an  order  for  hold- 
ing the  defendant  to  baiL^'  In  the  case  of  bilLs  of  exchange, 
the  notarial  certificate  proves  itself:  Bayley  on  Bills,  487; 
A  nonyTTums  (a),  Hvicheon  v.  Ma/miington  (b).  The  recent 
Act  for  the  amendment  of  the  practice  of  the  Court  of 
Chancery,  15  &  16  Vict,  a  86,  requires  that  Court  to  take 
judicial  notice  of  the  seal  of  a  notary  public,  but  that  only 
recognises  the  general  law  of  the  land.  Pollock,  C.  B., 
referred  to  the  Documentaiy  Evidence  Act^  8  &  9  Vict  a 
113.] — He  also  cited  Ex  parte  Wor8ley(c). 

Secondly,  the  concurrent  writ  of  summons  is  regular, 
The  1 2th  section  of  the  Common  Law  Procedure  Act,  1 852, 
provides  for  the  renewal  of  vnrits  issued  and  in  force  before 
the  commencement  of  that  Act»  and  it  declares  that  "  every 
such  writ  shall,  after  such  renewal,  have  the  same  duration 
and  effect  for  all  purposes,  and  shall,  if  necessary,  be  subse- 
quently renewed  in  the  same  manner,  as  if  it  had  originally 
issued  under  the  authority  of  this  AcL"  Therefore  the 
original  writ  in  this  action,  having  been  duly  continued  up  to 
the  time  when  the  Common  Law  Procedure  Act,  1852,  came 
into  operation,  the  first  renewal  under  that  Act  is  in  effect 
the  same  as  a  vnrit  originally  issued  under  that  Act  By  sect 
9, ''  The  plaintiff  in  any  such  action  may,  at  any  time  during 
six  months  firom  the  issuing  of  the  original  writ  of  summons, 
issue  one  or  more  concurrent  wcit  or  writs,  each  concurrent 
writ  to  bear  teste  of  the  same  day  as  the  original  writ,'^  &a 
"  Provided  always,  that  such  concurrent  writ  or  writs  shall 
only  be  in  force  for  the  period  during  which  the  original 
writ  in  such  action  shall  be  in  force."  In  that  section  the 
words  "  original  writ "  are  not  used  in  the  sense  of  "  first 
writ,"  but  they  mean  "  original  writ "  as  distinguished  firom 
"corifeurrent  writ^"  and  consequently  for  the  purposes  of 
that  enactment  a  renewed  writ  is  an  original  writ     Unless 


(a)  12  Mod.  345.  (b)  6  Yes.  823. 

(c)  2  H.  Bla.  275. 
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that  coDstructiou  be  put  upon  the  section,  a  plaintiff  would 
be  in  a  worse  position  than  before,  since  proceedings  to  out- 
lawry  are  now  abolished:  sect  24.  By  section  Jl,  "No  shbbard. 
original  writ  of  summons  shall  be  in  force  for  more  than  six 
months  from  the  day  of  the  date  thereof,  including  the  day 
of  such  date ;  but  if  any  defendant  therein  named  may  not 
have  been  served  therewith,  the  original  or  concurrent  writ 
of  summons  may  be  renewed  at  any  time  before  its  expira- 
tion, for  six  months  from  the  date  of  such  renewal,  and  so 
from  time  to  time  during  the  currency  of  the  renewed  writ," 
&c.  By  section  22,  "  A  writ  for  service  within  the  juris- 
diction may  be  issued  and  marked  as  a  concurrent  writ 
with  one  for  service  out  of  the  jurisdiction,  and  a  writ  tot 
service  out  of  the  jurisdiction  may  be  issued  and  m^ked 
ajs  a  concurrent  writ  with  one  for  service  within  the  juris- 
diction." Beading  these  enactments  together,  they  autho- 
rise the  issuing  of  a  concurrent  writ  under  circumstances 
like  the  present 

Lush  in  support  of  the  rule. — ^The  provisions  as  to  coH- 
cuirent  writs  only  apply  to  writs  issued  after  the  Common 
Law  Procedure  Act,  1853,  came  into  operation.  [Parke^ 
B. — ^The  12th  section  says,  that  writs  issued  and  in  force  at 
the  commencement  of  that  Act  shall  have  the  same  effect 
for  all  purposes  as  if  issued  under  that  Act ;  but  a  plain* 
tiff  could  not  have  the  full  benefit  of  that  enactment  if  he 
could  not  issue  a  concurrent  writ  That  is  a  strong  reason 
for  reading  the  words  **  original  writ "  as  the  writ  to  which 
the  other  writ  is  to  be  concurrent.]  Assuming  that  the 
statute  applies  to  writs  issued  before  its  commencement, 
this  concurrent  writ  is  nevertheless  irregular,  for  by  the 
9th  section  a  concurrent  writ  can  only  be  issued  within  six 
months  from  the  issuing  of  the  original  writ  The  words 
*'  original  writ''  in  ^bat  section,  are  used  in  the  sense  of 
*' first  writ"  The  same  words  in  the  11th  section  are 
used  in  omtradistinction  to  ''renewed  writ"    That  sec^ 
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tion  does  not  authorise  the  issuing  of  a  concurrent  writ 
in  a  case  like  the  present^  but  only  provides  for  the  keeping 
in  force  the  first  writ,  the  provisions  of  the  2  Will.  4,  a  39, 
being  repealed  by  the  10th  section.  Therefore,  even  if  the 
effect  of  the  12th  section  is  to  render  the  first  renewed  writ 
after  the  Act  came  into  operation  the  original  writ  for  the 
purposes  of  that  Act,  still  this  concurrent  writ  cannot  be 
supported,  for  it  was  issued  more  than  six  months  after  the 
first  renewed  writ.  [Parke,  B. — ^Cannot  a  concurrent  writ 
be  issued  after  a  renewal  of  the  original  writ  ?]  If  a  con- 
current writ  is  issued  within  six  months  of  the  issuing  of 
the  original  writ,  that  concurrent  writ  may  be  renewed  at 
any  time  before  its  expiration:  (sect  11);  but  where  the 
original  writ  has  been  renewed,  no  concurrent  writ  can 
afterwards  be  issued.  If  a  plaintiff  wishes  to  issue  a  con- 
current writ,  he  must  make  his  election  within  six  months 
after  he  has  sued  out  the  original  writ — He  also  argued 
that  the  concurrent  writ  should  have  been  tested  of  the 
same  day  as  the  first  renewed  writ  under  the  Common  Law 
Procedure  Act,  1852. 

Cur.  adv.  vult 

Parke,  B.,  now  said — ^This  was  a  rule  to  set  aside  a  con- 
current writ  of  summons  for  irregularity.  The  original 
writ  appears  to  have  been  sued  out  in  the  year  1851,  and 
duly  continued  until  the  Common  Law  Procedure  Act 
1852,  came  into  operation,  when  it  was  renewed  under  that 
Act;  and  there  have  been  subsequent  renewals  up  to  the 
present  time.  A  concurrent  writ  of  summons  issued  more 
than  six  months  after  the  first  renewal,  and  the  question  is, 
whether  that  is  allowable  by  the  Common  Law  Procedure 
Act,  1 852.  We  have  considered  the  case,  and,  looking  at 
the  different  clauses  of  the  Act»  are  of  opinion  that  a  con- 
current writ  can  only  be  issued  within  six  months  firom  the 
time  of  issuing  the  original  writ  In  this  case,  the  first 
renewed  writ  under  the  Common  Law  Procedure  Act>  1852, 


MICHAELMAS  VACATION,  19  VICT.  487 

became  quasi  the  original  writ;  but  then  the  concurrent  1866. 
writ  should  have  been  issued  within  six  months  from  the 
time  of  issuing  that  writ  Such  is  the  plain  language  of 
the  Act  This  concurrent  writ  having  been  issued  after 
that  time  must  be  set  aside,  but,  as  this  is  a  new  point  of 
some  importance,  without  costs. 

Rule  absolute  accordingly.  . 


T 


Lowndes  v.  Fountain  and  Others.  Dw.  !• 

HE  declaration  stated  that  the  defendants  were  tenants  A  filming 


to  the  plaintiff  of  certain  lands,  situate  in  the  county  of  contained  th« 
Buckingham,  upon  the  terms  (amongst  others)  that  the  de-  ^^^«  ^^ 
fendants  should  not^  during  their  tenancy,  sell  any  hay  or  ^^^^  "jTIff 
straw,  grown  upon  the  said  lands,  off  the  said  lands,  with-  the  eaid  land 
out  the  consent  of  the  plaintiff  or  his  agent,  except  the  de-  gent  of  the  ' 
fendants  should  return  the  value  of  the  straw  so  sold  off  as  jS  wntTex- 
aforesaid  in  manure  upon  the  said  landa — ^Averments:  that  <^P^  ^^^  ^^ 

of  the  straw 

the  plaintiff  hath  done  all  things  necessary  to  entitle  him  so  sold  off  be 
to  have  the  terms  of  the  tenancy  kept  by  the  defendants;  JLnweonthe 
and  that  the  defendants'  tenancy  of  the  said  land^  upon  the  "^^ff^ 
terms  aforesaid,  continued  for  a  long  space  of  time,  and  ex-  ^<^>  C.  a,  and 

,  ,  /.T..-r>ii         Pari»,  B.,that> 

puredupon  the  commencement  of  this  smt. — Breach:  that  if  ths  tenant 
the  defendants^  during  their  tenancy,  sold  divers  large  quan-  ^  g^.^^  ^^ 
tities  of  hay  and  straw,  grown  upon  the  said  lands,  off  the  ^f^ 
said  lands,  without  the  consent  of  the  plaintiff,  or  any  agent  epend  upon 
of  the  plaintiff,  and  did  not  during  their  said  tenancy  much  manure 

as  the  straw 
would  have 

produoed;  Per  ilUtfrton,  B.,  and  Plait,  B.,  that  the  tenant  was  bound  to  return  in 

manure  the  price  or  market  value  of  the  straw. 

K  K  2 
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1855.        return,  nor  have  they  since  returned,  upon  the  said  lands  or 
LowNDBB      any  part  thereof^  in  manure  or  otherwise,  the  value  of  the 
FoavTAiw.     ^^  straw  so  sold  off  as  aforesaid,  or  any  part  thereof 

Plea. — Payment  into  Court  of  SOL,  and  that  that  sum  is 
sufficient  to  satisfy  the  plaintiff's  claim. 

Replication. — That  the  sum  is  not  sufficient  to  satisfy 
the  plaintiff's  claim. — Upon  which  issue  was  joined. 

At  the  trial,  before  Aldersan,  B.,  at  the  last  Buckingham 
Assizes,  it  appeared,  that,  at  Lady-day,  1853,  the  plaintiff 
let  to  one  Boreham,  as  yearly  tenant,  about  seventyHseven 
acres  of  land,  situate  at  Winslow  and  Qreat  Horwood,  in  the 
county  of  Buckingham.  In  April,  1854,  Boreham,  being  in 
difficulties,  assigned  his  estate  and  effects  to  the  defendants 
for  the  benefit  of  his  creditors.  On  that  occasion  an  agree- 
ment in  writing  was  signed  by  Boreham,  stating  the  terms 
of  his  tenancy,  and  which,  after  providing  for  the  rent,  &c., 
contained  the  following  stipulation : — 

''  No  hay  or  straw  to  be  sold  off  the  said  land  withotit 
consent  of  the  landlord  or  his  agent,  except  the  value  of 
the  straw  so  sold  off  be  returned  in  manure  on  the  said 
land." 

The  defendants  took  possession  of  the  land  on  those 
terms,  and  continued  to  occupy  it  until  Lady-day,  1855, 
when  the  plaintiff  determined  the  tenancy  by  notice  to 
quit  During  their  tenancy  the  defendants  sold  all  the 
straw  off  the  land,  claiming  to  do  so  for  the  benefit  of  the 
creditors  of  Boreham,  and  they  did  not  return  any  manure 
on  the  land.  It  appeared  that  the  selling  price  of  the 
straw  was  IL  a  ton,  but  that  its  value,  if  spent  in  manure, 
would  be  but  78.  a  ton. 

It  was  submitted  on  behalf  o£  the  defendants,  that,  accord^ 
ing  to  the  true  construction  of  the  agreement^  they  were  only 
liable  in  damages  for  the  value  of  the  straw  if  spent  in 
manure.  On  the  part  of  the  plaintiff  it  was  contended, 
that  the  measure  of  damage  was  the  selling  price  of  the 
straw.    The  learned  Judge  was  of  that  opinion,  and  a  ver- 
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diet  was  found  for  the  plaintiff,  with  damages  so  calculated,         ^^^^' 

leave  being  reserved  to  the  defendants  to  move  to  reduce  Lowwdks 

the  damages  if  the  Court  should  be  of  opinion  that  the  FouKTAiir. 
learned  Judge  had  erroneously  construed  the  agreement 

Prendergast  in  the  following  Term  obtained  a  rule  nisi 
accordingly;  against  which 

O'MaUey  (WorUedge  with  him)  shewed  cause  (Nov.  20). — 
The  meaning  of  the  agreement  is,  that  the  tenant  shall  bring 
back  in  manure  the  market  price  or  value  of  the  straw 
sold  off  The  language  is  not  '*  except  manure  equivalent 
to  the  straw  be  brought  back,^  but,  it  is,  "  except  the  value 
of  the  straw  be  returned  in  manure."  The  value  of  the 
straw  is  what  it  will  sell  for.  [Alder eon,  B. — I  thought 
that  the  meaning  of  the  agreement  was  this:  "  If  you  sell 
off  the  straw,  you  shall  bring  back  the  money  you  get  for  it 
in  manura'']  Stipulations  of  this  kind  are  inserted  with  a 
view  to  the  termination  of  the  tenancy.  In  many  cases  it 
is  more  beneficial  for  the  landlord  to  have  manure  than 
straw,  and  therefore  he  provides  that  the  tenant  shall  either 
leave  the  straw  or  give  its  value  in  manure.  [Parke,  B. — 
The  stipulation  is  not  in  pcenam,  as  for  instance,  that  the 
tenant  shall  not  sell  except  under  a  penalty:  it  is  not  a 
condition  precedent,  but  a  condition  subsequent  Its  mean- 
ing is,  that  the  tenant  shall  not  take  away  the  straw,  or  if 
he  does  that  he  shall  bring  back  its  value  in  manure. 
Pollock,  C.  B. — It  is  clear  that  the  tenant  is  not  restrained 
from  selling  off  the  straw,  but  he  ia  at  liberty  to  do  so  pro- 
vided he  brings  back  its  value  in  manure.  Some  person 
might  want  the  straw,  and  would  be  willing  to  give  for  it  a 
price  beyond  its  feum  value;  or  it  may  be,  that  there  is  a 
greater  quantity  than  the  tenant  has  occasion  for,  so  that  it 
would  be  more  profitable  to  sell  it  and  return  its  value  in 
manure;  but,  if  the  tenant  is  merely  at  liberty  to  take  the 
price  for  which  it  sells,  and  bring  back  that  in  manure,  he 
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1855.        would  receive  no  benefit]    The  words  "  in  manure"  desig- 

Lowndes      ^^^  ^^  ^^i*™  ^  which  the  value  is  to  be  brought  back,  not 

„    ^'  the  mode  in  which  the  value  is  to  be  estimated.     The  sti- 

i^  OUNTAIV. 

pulation  was  introduced,  not  for  the  benefit  of  the  tenant, 
but  for  the  benefit  of  the  landlord,  its  primary  object  being 
that  he  should  have  all  the  straw  consumed  on  the  land. 
[Parke,  B. — Its  meaning  is,  "  if  you  sell  oflf  the  straw,  you 
must  put  the  land  in  as  good  condition  as  if  the  straw  so 
sold  off  had  been  spent  on  it^] 

Prendergast  and  Wells  in  support  of  the  rule.  —  The 
tenant  has  a  right  to  sell  the  straw,  provided  he  puts  on 
the  land  the  same  quantity  of  manure  as  there  would  have 
been  if  he  had  left  the  straw.  The  value  of  the  straw  is 
its  value  as  manure,  and  the  agreement  means  that  the 
tenant  shall  restore  to  the  land  what  it  loses  by  the  re- 
moval of  the  straw — that  is,  the  manure  power  of  the  straw. 
If  the  tenant  were  obliged  to  bring  back  in  manure  the 
price  of  the  straw,  the  stipulation  would  amount  to  a  pro- 
hibition against  removing  it.  That  could  never  have  been 
the  intention  of  the  parties,  for  it  might  happen  that  the 
tenant,  from  loss  of  his  cattle,  would  not  have  the  means  of 
turning  the  straw  into  manure,  in  which  case  the  landlord 
would  benefit  by  the  tenant  selling  the  straw  and  returning 
its  value  in  manure.  The  object  of  the  stipulation  was, 
that  the  landlord  should  not  be  in  a  worse  condition  than 
if  th^  straw  had  remained  on  the  land. 

Cur,  adv.  vult. 

Parke,  B.,  now  said. — In  this  case,  which  was  tried  be- 
fore my  Brother  Alder  son,  a  motion  was  made  to  reduce 
the  damages.  The  declaration  contained  a  count  for  the 
breach  of  a  farming  agreement,  imder  which  a  person, 
whom  the  now  defendants  represent,  originally  occupied, 
and  the  terms  of  the  contract  are  admitted  by  the  payment 
of  money  into  Court.     The  question  depends  entirely  on 
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the  ooDstruction  of  the  following  dauBe  in  the  agreement;  ^8^^* 
as  to  which,  unfortunately,  we  do  not  concur:  "  No  hay  or  Lowitdbs 
straw  to  be  sold  off  the  said  land  without  consent  of  the  fouvtajw. 
landlord  or  his  agent,  except  the  value  of  the  straw  so 
sold  off  be  returned  in  manure  upon  the  said  land."  At 
the  trial,  my  Brother  Alderson  was  of  opinion,  that,  if  the 
tenant  chose  to  sell  the  hay  or  straw  off  the  land  without 
the  consent  of  the  landlord,  he  was  bound  to  replace  the 
price  for  which  it  sold  or  ought  to  have  sold,  that  is,  its 
full  value,  in  the  purchase  of  manure,  and  expend  it  on  the 
land.  On  the  other  hand,  it  was  argued,  that,  putting  a 
reasonable  interpretation  on  the  clause,  it  was  not  the  price 
of  the  hay  or  straw,  but  its  manure  value  which  ought  to 
be  expended;  so  that  the  landlord  would  lose  nothing  if  as 
much  manure  was  brought  back  and  spent ,  upon  the  land 
as  the  hay  or  straw  would  have  produced  if  it  had  not  been 
sold.  The  Lord  Chief  Baron  is  of  that  opinion,  and  in 
which  also  I  concur.  The  difficulty  arises  from  the  use  of 
the  word  "  value."  If  the  word  had  been  "  price  "  instead 
of  value,  then  all  the  hay  or  straw  sold  off  must  have  been 
expended  in  the  purchase  of  manure,  and  a  much  larger 
quantity  of  manure  would  have  been  returned  than  the  hay 
and  straw  would  have  produced  if  it  had  not  been  sold  off. 
My  Brother  Alderson  retails  his  opinion,  and  my  Brother 
PlaM  concurs  with  him.  They  think  that  the  term  **  value  " 
means  the  value  of  the  straw  itself;  and  that  that  is  to  be 
laid  out  in  the  purchase  of  manure  and  spent  upon  the  land. 
!£,  indeed,  this  were  in  the  nature  of  a  penal  clause,  there 
would  be  reasonable  ground  for  concluding  that  the  word 
"  value  "  meant  the  market  jralue  of  the  hay  or  straw,  be- 
cause that  would  be  required  to  be  brought  back,  in  order  ' 
to  prevent  the  tenant  from  carrying  off  the  hay  or  straw 
at  alL  The  Lord  Chief  Baron  and  myself  think  that  this 
is  not  a  penal  clause,  and  that  it  merely  meant  to  keep  the 
parties  in  statu  quo.  **  Tou  may  sell  the  hay  and  straw  off 
the  land,  but  you  shall  do  no  injury  to  the  farm.    Tou  shall 
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1855.  biing  back  a  quantity  of  manure  equal  to  that  which  the 
LowNDBs  hay  or  straw  if  left  on  the  land  would  have  produced." 
Fountain.     There  being  a  difference  of  opinion,  no  rule  will  be  granted. 

PulTT,  B. — It  seems  to  me  that  this  is  by  no  means  to 
be  considered  as  a  penal  clause,  though  it  was  certainly 
meant  to  discourage  the  tenant  from  carrying  the  hay  and 
straw  off  the  land,  by  making  him  accountable  for  the  price 
he  got  for  it.  Beading  the  words  of  the  clause  according 
to  their  natural  meaning,  I  cannot  conceive  anything  more 
plain.  I  may  be  mistaken,  but  it  does  appear  to  me,  that» 
whether  the  word  used  be  "price''  or  "value,"  it  is  pre- 
cisely the  same  thing.  The  clause  means,  that  whatever 
the  tenant  gets  by  selling  off  the  hay  or  straw  must  be  re- 
turned in  manura 

Bule  refused. 


MEMOBANDA. 

On  the  5th  of  January,  1856,  the  Bight  Hon.  Sir  James 
Parke  resigned  the  office  of  Baron  of  the  Court  of  Exche- 
quer. He  was  created  a  Peer  ef  the  Bealm  for  the  term 
of  his  natural  life,  by  the  title  of  Baron  Wensleydale,  of 
Wensleydale,  in  the  North  Biding  of  the  county  of  York. 
The  dignity  of  a  Baron  of  the  United  Elingdom  was  after- 
wards granted  to  him  and  the  heirs  male  of  his  body,  by 
the  title  of  Baron  Wensleydale,  of  Walton,  in  the  county 
Palatine  of  Lancaster. 

He  was  succeeded  by  Oeorge  WiUifO/m  WUahere  Bravnr- 
well,  of  the  Inner  Temple,  Esquire,  who  had  previously 
been  called  to  the  degree  of  the  coif,  when  he  gave  rings 
with  the  motto,  "  Diligenter,''  and  afterwards  received  the 
honour  of  Knighthood. 
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Wood  v.  Dwarris  and  Othera.  "^^  ^ 

JL  HE  declaration  stated,  that,  by  a  policy  of  assurance  signed  ^^^  *  P^*^' 

by  the  defendants  as  three  of  the  directors  of  the  "  Equity  written  con- 

and  Law  Life  Assurance  Society,"  after  reciting  that  the  defendant 

plaintiff  had  proposed  to  effect  an  assurance  with  the  society  fe^^j^tter*^ 

on  the  life  of  J.  Webster,  of  &c.,  for  the  whole  duration  thereof,  ^^?^^  ^^  »  ™ 

equity  pre- 

in  the  sum  of  7002.,  and  had  delivered  into  the  office  of  the  so-  eluded  from 

ciety  a  declaration  in  writing  signed  by  A.  Steele  for  the  said  Ttenn  ofthe 

assured,  stating  (amongst  other  things  therein  set  forth)  g^!!?^*'5J** 

that  the  age  of  the  said  J.  Webster  did  not  exceed  forty  written  instru- 

years ;  that  he  had  had  the  oow  pox,  had  not  had  the  gout,  of  law  may, 

&C.   (stating  certain   diseases),   and  that  he  was  then  in  ?<  commMi 

good  health,  &c. ;  and  that  the  assured  had  an  interest  in  ^^  Pw)<». 

^  dure  Act, 

the  life  ofthe  said  J.  Webster  to  the  full  amount  of  the  1854,"  giye 
sum  of  7002w;  which  declaration  the  said  assured  had  agreed  Uef  without 
should  be  the  basis  of  the  contract  between  himself  and  the  ^^j^fi^fil^* 

formed. 
To  a  declaration  on  a  policy  of  assurance,  the  defendant  pleaded  that  the  policy  was 
made  upon  the  terms  of  a  prcTious  proposal,  and  upon  the  express  condition,  tiiat,  if 
any  statement  in  the  proposal  was  untnie,  the  policy  should  be  yoid,  and  that  a  particular 
statement  was  untrue.  Replication  cm  equitable  grounds :  that,  before  the  policy  was 
made,  the  defendants  issued  a  prospectus  containing  a  statement,  that  all  policies  effected 
by  them  should  be  indisputable,  except  in  cases  of  fraud ;  and  that  the  plaintiff  effected 
the  policy  on  the  fiiith  of  such  representation.  Rejoinder:  that  the  policy  was  made  on 
the  basis  of  the  proposal;  and  that  there  was  not,  before  or  at  the  time  of  the  making  of  the 
policy,  any  promise  by  the  defendants  that  the  policy  should  be  indisputable  except  in 
cases  of  fraud,  except  that,  before  the  proposal,  the  defendants  issued  the  prospectus  con- 
taining such  statement : — ffdd,  that  the  rejoinder  was  bad,  and  that  the  replication  was, 
on  equitable  grounds,  a  good  ayoidance  of  the  plea. 
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^  ^^^'  ^      society.     Also,  after  reciting  that  the  board  of  directors 
Wood        of  the  society,  relying  on  the  truth  of  such  declaration,  had 

DwABRis.  undertaken  the  proposed  assurance  at  the  annual  premium 
thereinafter  mentioned;  and  that  the  said  assured  had 
paid  to  the  society  the  sum  of  22Z.  58.  Id.  as  the  premium 
for  such  assurance  for  the  period  of  one  year  ending  on  the 
1st  day  of  October,  1852  :  It  was  witnessed  and  declared, 
that,  if  the  said  J.  Webster  should  die  before  or  on  the  1st 
of  October,  1852,  or  should  live  beyond  such  day,  and  the 
assured  or  his  assigns  should  on  or  before  the  2nd  day  of 
October  then  next  ensuing,  and  on  or  before  the  same  day 
in  every  subsequent  year  during  the  continuance  of  that 
assurance,  pay  to  the  said  society  the  annual  premium  of 
221.  58.  Id.,  then,  and  in  such  case,  the  funds  or  property 
of  the  said  society  should,  according  and  subject  to  the  pro- 
visions of  the  deed  of  settlement  of  the  society,  be  liable  to 
pay  to  the  said  assured,  his  executors,  &a,  within  three 
calendar  months  after  proof,  satisfactory  to  the  board  of 
directors  of  the  said  society,  should  have  been  given  of  the 
death  of  the  said  J.  Webster,  the  sum  of  700i.  &c.  Aver- 
ments:— ^that,  at  the  time  of  making  the  policy,  and  from 
thence  tmtil  the  death  of  J.  Webster,  the  plaintiff  was  in- 
terested in  the  life  of  J.  Webster  to  the  amount  of  the 
monies  insured;  that  at  the  time  of  making  the  policy  of 
insurance  the  said  J.  Webster  was  in  good  health,  and  did  not 
exceed  the  age  of  forty  years,  &c. ;  and  that  afterwards,  to  wit, 
on  the  28th  day  of  November,  A.  D.  1854,  the  said  J.  Webster 
died,  of  which  death  the  society  had  notice:  and  although 
satisfactory  proof  was  afterwards  given  to  the  board  of 
directors  of  the  society  of  the  death  of  J.  Webster,  and 
although  three  calendar  months  from  the  giving  of  such 
satisfactory  proof  had  elapsed  before  the  commencement  of 
this  suit,  and  although  the  plaintiff  during  the  continuance 
of  the  policy  duly  paid  all  the  said  annual  premiums  re- 
served thereby,  and  hath  done  and  performed  all  conditions 
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precedent^  and  all  things  have  happened  which  it  was 
necessary  should  have  happened,  before  the  commencement 
of  this  suit,  to  entitle  the  plaintiff  to  sue  for  and  recover  the  dwabris. 
said  monies  so  assured  to  him  by  the  said  policy ;  and 
although  the  funds  and  property  of  the  society  remaining 
unapplied  were  and  are  sufficient  to  pay  and  satisfy  the 
said  claim  and  demand  of  the  plaintiff  in  respect  of  the  said 
policy ;  yet  the  society  (although  requested  so  to  do)  did 
not  nor  would,  nor  did  nor  would  the  defendants,  within 
three  calendar  months  after  such  proof  was  so  given  of  the 
death  of  J.  Webster,  or  at  any  time  afterwards,  pay  to  the 
plaintiff  the  said  sum  of  700!.  &c. 

Plea. — ^That  by  the  policy  of  assurance  it  was  provided, 
amongst  other  things,  that  the  policy  was  declared  to  be 
made  upon  the  express  condition,  that  if  any  statement  or 
allegation  contained  in  the  declaration  thereinbefore  re- 
ferred to,  being  the  said  declaration  in  writing  signed  by 
the  said  A.  Steele,  were  untrue,  or  if  the  assurance  thereby 
made  shoidd  have  been  obtained  through  any  misrepre- 
sentation, concealment,  or  untrue  averment  whatsoever, 
then  the  policy  should  be  null  and  void.  That  the  said 
declaration  did  contain  a  false  and  untrue  statement  and 
allegation^  that  a  proposal  for  life  insurance  on  the  life  of 
the  said  J.  Webster  had  been  made  then  very  recently  to 
the  Legal  and  Commercial  Fire  &  Life  Assurance  Society, 
73,  Gheapside,  and  had  been  accepted :  whereas  in  truth 
and  in  fact,  neither  at  the  time  of  the  writing  of  the  said 
policy,  nor  at  any  other  time,  had  a  proposal  for  life  as- 
surance on  the  life  of  the  said  J.  Webster  been  made  to  and 
accepted  by  the  said  Legal  and  Commercial  Fire  and  Life 
Assurance  Society. 

Beplication  upon  equitable  grounda — ^That^  before  the 
policy  was  entered  into  as  in  the  declaration  allied,  the 
defendants  published  to  the  plaintiff  and  others  a  pro- 
spectus, stating  their  intention  to  carry  on  the  business  of 
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1856^  insurance  upon  lives,  and  to  make  such  insurances  as  in  the 
declaration  mentioned ;  and  the  defendants  thereby  stated, 
represented,  and  understood,  to  and  with  the  persons  who 
should  effect  insurances  with  them,  and  amongst  others  to 
and  with  the  plaintiff,  severally  and  respectively,  that  all 
policies  which  should  be  effected  by  such  persons  or  the 
plaintiff,  severally  and  respectively,  with  the  defendants,  and 
among  others  the  policy  in  the  declaration  mentioned, 
should  be  indisputable  except  in  cases  of  fraud.  That  the 
plaintiff  was  induced  by  the  defendants  to  effect^  and 
effected,  the  policy  in  the  declaration  mentioned,  with  the 
defendants,  in  consequence  of  and  upon  the  faith  of  the 
said  statement^  representation,  and  undertaking;  and  that 
by  reason  of  the  premises  it  was  in  equity  subject  to  the 
terms  that  it  should  be  indisputable  except  in  case  of 
fraud.  That  the  alleged  £alse  and  untrue  statement  and 
allegation  in  the  plea  mentioned  was  not  fraudulent,  and 
there  was  not  any  firaud  whatsoever  in  such  statement  and 
allegation. 

Rejoinder. — ^That^  after  the  publication  of  the  prospectus 
as  therein  mentioned,  the  plaintiff  proposed  to  effect  the  said 
insurance  with  the  said  Equity  &  Law  life  Assurance  So- 
ciety, and  delivered  into  the  office  of  the  said  society  the 
said  declaration  in  writing  signed  by  the  said  A.  Steele  for 
the  said  plaintiff,  as  recited  in  the  said  poUcy  and  men- 
tioned in  the  declaration  in  this  cause  ;  and  that^  in  and  by 
such  proposal  and  declaration  so  delivered  in  as  aforesaid 
to  the  said  office  of  the  said  society,  being  the  declaration 
in  the  policy  mentioned,  the  plaintiff  declared  that  the  par- 
ticulars therein  above  written  (and  which  included  the 
statement  and  allegation  mentioned  in  the  plea)  were  cor- 
rect ^d  true  throughout ;  and  thereby  further  declared, 
that  he  had  an  interest  in  the  life  of  the  said  J.  Webster  to 
the  frill  amount  of  7002. ;  and  thereby  agreed,  that  that 
proposal  and  declaration  should  be  the  basis  of  the  contract 
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between  the  plaintifif  and  the  society ;  and  that,  if  it  should 
appear  that  any  fraudulent  concealment  or  untrue  state* 
ment  was  contained  therein,  or  in  any  certificate  or  state^ 
ment  connected  with  the  said  proposed  insurance,  furnished 
or  made  by  him  or  on  his  behalf,  then  all  the  money  which 
should  have  been  paid  on  account  of  assurances  made  in 
consequence  of  the  said  proposal  and  declaration  shoidd  be 
forfeited,  and  the  policy  granted  in  respect  of  such  assui^nce 
should  be  absolutely  null  and  void  That  the  said  declara^ 
lion  did  contain  a  false  and  untrue  statement,  as  in  the 
said  plea  alleged  ;  and  that  the  said  policy  of  assurance  in 
the  declaration  mentioned  was  the  policy  granted  in 
respect  of  the  said  assurance  so  proposed  in  manner  afore- 
said, and  was  agreed  to  be  made,  and  was  made,  upon 
the  terms  and  upon  the  basis  of  the  said  proposal  and 
declaration,  and  not  otherwise,  and  always  contained,  and 
still  contains,  the  said  proviso  and  condition  in  the  said 
plea  mentioned  and  set  forth  ;  and  that,  at  the  time  pf  the 
making  of  the  said  policy,  there  was  not  any  promise  or 
undertaking  by  the  defendants  or  the  said  society  that  that 
policy  should  be  indisputable  except  in  cases  of  firaud,  nor 
was  there  at  any  time  before  the  making  of  the  policy  any 
statement,  representation,  or  undertaking  by  the  said  so- 
ciety or  the  defendants  to  the  effect  in  the  replication  men-^ 
tioned,  except  by  the  defendants  and  the  said  society  having, 
before  the  said  proposal  by  the  plaintiff  issued  prospectuses 
to  the  public,  in  which  it  was  stated  that  all  policies  which 
should  be  effected  with  the  said  society  should  be  indisput- 
aide  except  in  cases  of  firaud. 
Demurrer  and  joinder  therein. 

Mcmisty  in  support  of  the  demurrer.  —  Upon  these 
pleadings  the  plaintiff  is  entitled  to  judgment  The  repli- 
cation states,  that,  before  the  policy  was  entered  into,  the 
defendants  published  a  prospectus,  by  which  they  repre- 
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2f  ^^  sented  that  their  policies  should  be  indisputable  except  in 
cases  of  fraud;  and  it  is  averred,  that,  upon  the  faith  of 
such  representation,  the  plamtiff  was  induced  to  effect  the 
poUcj  in  question,  and  that  the  false  statement  mentioned 
in  the  plea  was  not  fraudulent  The  rejoinder  does  not 
deny  those  facts,  but  merely  alleges  that  the  defendants 
did  not  make  such  representation  at  the  time  of  effecting  the 
policy,  or  at  cmy  other  time,  except  by  the  prospectus  which 
they  issued.  That  is  no  answer  to  the  replication,  which 
discloses  matter  in  the  nature  of  an  estoppel — ^The  Court 
then  called  on 

BoviU  {Turner  with  him)  contra. — ^The  plaintiff,  by  his 
replication,  sets  up  a  contract  inconsistent  with  that  alleged 
in  the  declaration.  The  policy  was  effected  on  the  terms 
of  the  proposal,  not  on  the  terms  of  the  prospectus;  and  if 
the  latter  was  really  intended  to  form  part  of  the  contract, 
the  plaintiff  should  apply  to  a  Court  of  equity  to  reform  the 
policy.  The  replication  is  no  answer  to  the  plea  on  equit- 
able grounds;  for  it  is  an  established  rule  of  equity,  that 
where  there  is  a  valid  instrument  the  Court  will  give  effect 
to  it;  and  if  either  party  relies  on  something  not  included 
in  the  instrument  he  must  get  it  reformed.  In  Jacobs  v. 
Richards  (a).  Sir  /.  RomiUy,  M.  R,  says,  "  I  apprehend 
there  are  two  principles  upon  which  this  Court  acts,  and 
which  are  rather  principles  of  practice  than  of  law,  and 
have  been  adopted  for  the  convenience  of  conducting  suits. 
One  is,  that  where  a  deed  prima  facie  good  at  law  is 
brought  before  it,  this  Court,  in  the  exercise  of  its  ordinary 
functions  and  jurisdiction,  acts  on  it  until  it  has  been  set 
aside.  The  other  is,  that  this  Court  does  not  give  a  de- 
fendant active  relief"  So  in  Graham  v.  Ackroyd  (6),  where 
a  creditor,  at  the  date  of  a  deed  of  trust  made  by  a  debtor 


(a)  18  Bear.  30a  (b)  10  Hare,  192. 
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for  the  benefit  of  his  creditors,  had  a  claim  against  the  18^Q»^ 
debtor  for  an  asoertamed  stun  of  19742.,  and  an  unascer-  Wood 
tained  sum  on  account  of  acceptances  which  he  had  given  Dwarris. 
to  the  debtor  on  goods  shipped  by  the  debtor  through  the 
creditor  as  his  factor  on  a  del  credere  commission,  and 
which  had  not  then  been  sold,  of  which  acceptances  50002. 
had  then  become  due;  and  the  creditor  in  this  state  of 
things  executed  the  deed  generally,  without  specifying  the 
amount  of  his  debt;  and  upon  the  ultimate  account,  after 
the  goods  were  sold,  it  appeared  that  a  balance  of  53482. 
was  due  to  the  creditor:  it  was  held  that  he  was  entitled  to 
a  dividend  from  the  debtor's  estate  for  the  sum  of  53482.,  and 
not  merely  for  the  sum  of  1 9742.  Sir  W,  P.  Woody  V.  G, 
there  says,  "In  determining  the  question  whether  the 
plainti£&  can  maintain  their  claim  to  be  paid  the  dividends 
in  respect  of  the  balance  of  53482.,  no  weight  can,  I  think, 
be  given  to  the  allegations  contained  in  the  answers  of  the 
defendants,  and  in  the  evidence  on  their  part,  as  to  the 
plainti£G3  having  unduly  executed  the  deed  without  having 
limited  their  execution  to  the  19742.  The  plainti£Es  have, 
in  &ct^  executed  the  deed  without  such  limit;  and  it  is,  as 
I  apprehend,  the  duty  of  the  Court  to  give  them  all  the 
rights  which  are  incident  to  such  an  execution,  so  long  as 
those  rights  are  not  extinguished  or  reduced  by  judicial 
decisions:  and  there  are  here  no  proceedings  on  the  part  of 
the  defendants  to  extinguish  or  reduce  them.  The  defend- 
ants, if  they  meant  to  rely  upon  this  part  of  their  case, 
ought,  I  think,  to  have  filed  a  cross  bill  to  set  it  up.  No 
decree  can,  in  my  opinion,  be  made  in  their  favour  in  this 
suit  in  respect  of  such  a  matter  as  thia  It  is  not,  I  think, 
different  from  the  ordinary  case  of  a  defendant  attempting 
to  impeach  by  answer  and  by  evidence  a  deed  which  is 
sought  to  be  enforced."  Applying  those  principles  to  the 
present  case,  if  the  plaintiff  had  filed  a  bill  in  equity  to 
enforce  his  contract,  the  answer  would  have  been,  that  the 
contract  is  contained  in  the  policy,  and  that  the  rights  of 
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1856.  the  parties  must  be  determined  by  it,  miless  the  plaintiff 
takes  some  step  to  get  it  reformed.  Under  the  Common 
Law  Procedure  Act,  1854,  the  same  rule  ought  to  prevail 
in  a  Coiurt  of  law.  The  plaintiff  is  suing  on  the  policy, 
and  it  is  not  competent  for  him  to  set  up  matter  not  con- 
tained in  it  His  declaration  alleges  a  legal  clailn;  but 
in  his  replication  he  relies  on  an  equitable  right.  That  is 
equivalent  to  bringing  an  action  at  law  in  respect  of  an 
equity.  But  further,  this  is  not  a  case  in  which  a  Court  of 
equity  would  reform  the  policy.  The  ground  for  the  in- 
terference of  that  Court  is  fraud  or  mistake.  Fraud  can- 
not be  suggested,  for  the  policy  is  in  the  very  terms  of  the 
proposal ;  and  in  case  of  mistake,  the  Court  only  affords  re- 
lief where  it  is  the  mutual  mistake  of  both  partiea  Here, 
however,  the  defendant  affirms  that  the  policy  was  effected 
on  the  terms  of  the  proposal,  whilst  the  plaintiff  alleges 
that  it  was  effected  on  the  terms  of  the  prospectus.  In 
Smith's  Manual  of  Equity  Jurisprudence,  p.  44,  it  is  said, 
**  It  should  be  observed,  that,  where  the  final  instrument  of 
conveyance  or  settlement  differs  from  the  preUminaiy  con- 
tract, that  veiy  circumstance  affords  of  itself  some  ground 
for  presuming  an  intentional  change  of  purpose,  unless,  from 
some  recital  in  it,  or  from  some  attendant  circumstance,  it 
appears  to  have  been  intended  to  be  merely  in  pursuance 
of  the  original  contract.''  So,  in  Story's  Equity  Jurispru^ 
dence,  sect  160,  it  is  said,  ^'  But  in  all  such  cases  it  must 
be  plainly  made  out,  that  the  parties  meant  in  their  final 
instruments  merely  to  carry  into  efkct  the  arrangements 
designated  in  the  prior  contract  or  articles.  For  as  the 
parties  are  at  liberty  to  vary  the  original  agreement^  if  the 
circumstances  of  the  case  lead  to  the  supposition  that  a 
new  intent  has  supervened,  there  can  be  no  just  claim  for 
relief  upon  the  ground  of  mistake."  The  same  author,  in 
speaking  of  wills,  observes,  that  "the  mistake,  in  order  to 
lead  to  relief,  must  be  a  clear  mistake,  or  a  clear  omission 
demonstrable  from  the  structure  and  scope  of  the  will/' 


HTTJIRY  TERM,   19  VICT.  501 

sect  180.  Unless  it  appeared  by  the  clearest  evidence 
that  both  parties  intended  that  the  policy  shoxdd  be  effected 
on  the  terms  of  the  prospectus,  a  Court  of  equity  would  not  DwABRia. 
interfere:  Hodges  v.  Hor8faU(a).  The  replication  can 
only  be  good  on  the  ground  that  the  policy  was  effected  on 
the  terms  of  the  prospectus;  and  it  is  answered  by  the  re- 
joinder, which  shews  that  the  policy  was  effected  on  the 
terms  of  the  proposal. 

Mcmisty  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^This  is  an  action  on  a  policy  of  as- 
surance, to  which  the  defendants  put  in  a  plea  which  is  a 
prima  fiEM^ie  answer  to  the  actioiL     The  plaintiff  replies, 
that  on  equitable  grounds  the  defendants  ought  not  to  set 
up  such  a  defence,  because  it  is  inconsistent  with  the  terms 
of  their  prospectus,  upon  the  faith  of  which  the  policy 
was  effected.    The  defendants  by  their  rejoinder  say,  that 
it  is  true  they  did  publish  such  a  prospectus,  but  the  pro- 
posal and  not  the  prospectus  was  the  basis  of  the  con- 
tract   That  is  inconsistent  and  repugnant,  because  it  pro- 
fesses to  deny,  but  in  truth  admits,  the  SeuHs  stated  in  the 
replication.     Therefore  the  rejoinder  is  bad;  and  it  becomes 
necessary  to  consider  whether  the  replication  is  good.     In 
the  exercise  of  a  new  power  involving  questions  other  than 
those  with  which  the  Court  is  &miliar,  I  have  been  anxious 
not  to  assume  a  jurisdiction  beyond  that  which  the  statute 
clearly  confers.   But  on  consideration,  I  think  that,  notwith- 
standing the  case  of  Jacobs  v.  Richards  (6),  the  plaintiff  is 
entitled  to  judgment     It  has  been  argued,  that  the  Court 
cannot  look  to  the  prospectus  as  controlling  the  contract^ 
because  a  Court  of  equity  would  not  regard  it  unless  the 
plaintiff  filed  a  bill  to  reform  the  policy.     It  is  true,  that,  if 
a  plaintiff  seeks  to  enforce  in  a  Court  of  equity  the  specific 

(a)  1  Rofls.  &M.  116.  (ft)  18  Bea^.  300. 
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1866^      perfonnanoe  of  an  instrument  prim&  bcie  good  at  law,  the 
defendant  cannot  set  up  as  a  defence  that  the  inlttrament 
does  not  disclose  the  real  contract,  which  is  open  to  some 
objection  dther  on  the  ground  of  fraud,  or  usury,  or  simo- 
ny, &c.,  but  the  defendant  must  file  a  cross  bill  to  have 
the  instrument  reformed.     The  reason  is,  that  a  Court  of 
equity  acts  upon  certain  rules  peculiar  to  such  a  Court,  but 
no  such  rules  prevail  in  a  Court  of  law.    There  are  cases  in 
which  a  Court  of  equity,  in  reforming  an  agreement,  would 
require  the  parties  to  be  placed  in  statu  quo,  which  a  Court 
of  law  would  not  do.    Therefore,  I  am  disposed  to  hold, 
that^  under  the  83rd  section  of  the  Common  Law  Proce- 
dure Act^  1854,  this  replication  affords  a  good  equitable 
defence.      It  certainly  discloses  matter  which  renders  it 
inequitable  that  the  plea  should  prevail,  and  I  think  that 
we  ought  to  give  effect  to  it  and  decide  in  &vour  of  the 
party  who  has  the  equitable  right    It  has  however  been 
expressly  decided  by  Vice-chancellor  Tutner,  in  the  case  of 
CoUett  V.  Morrison  (a),  that  if  upon  a  proposal  and  agree- 
ment for  a  life  insurance,  a  poUcy  be  drawn  up  by  the  in- 
surance office  in  a  form  which  differs  from  the  terms  of  the 
agreement,  and  varies  the  rights  o^  the  party  assured,  a 
Court  of  equity  will  interfere  and  deal  with  the  case  upon 
the  footing  of  the  agreement  and  not  of  Ihe  policy.     In 
that  case  the  Court  did  not  require  the  policy  to  be  re- 
formed, but  decided  on  what  was  the  real  contract  be- 
tween the  parties.      Therefore^  apart  from  what  appears 
to  be  the  true  construction  of  the  83rd  section  of  the  Com- 
mon .Law  Procedure  Act,  1854,  it  seems  to  me  that  a 
Court  of  equity  would  have  dealt  with  this  case  as  if  the 
terms  of  the  prospectus  bad  been  embodied  in  the  policy. 
Moreover,  I  think  that,  under  the  statute,  if  a  defence  is  set 
up  which  ought  not  to  have  been  pleaded,  and  to  which 
ihere  is  a  good  equitable  answer ;  we  ought  to  admit  it, 

(a)  9  Hai-e,  162. 
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ti(diwiti»liiidittg  a  Ootirt  of  equity  may  be  precluded  by  its 
tid^  fir6i]l  dntettaining  (Mich  a  d^feucd  lintil  thd  tsoAtMi, 
iiaB  beeii  lefonued.  Dwabsxb. 

ALDKBdON,  R'-^I  am  of  the  same  opinion.      The  re- 
jcnnder  is  clearly  bad,  and  th^  only  question  is,  whether  th6 
replication  is  good    Now,  the  plea  in  substanbe  states  that 
the  policy  was  made  upon  the  express  Condition,  that  if  any 
statement  Contained  in  the  proposal  were  untrue,  the  policy 
Idiould  be  void;  and  it  is  aTcrred  that  a  particular  statement 
tnade  in  the  propomd  was  untrtie*    lliat  would  have  been  a 
perfectly  good  defence,  if  the  policy  had  been  effected  on  the 
terms  mentioned  ki  thd  proposal  But  then,  the  plaintiff  re* 
joins  on  equitable  groimds,  that,  before  the  policy  was  enter- 
ed into^  the  defendants  issued  a  prospectus,  by  which  they 
represented  that  all  policies  effected  by  them  should  be  indis- 
putable) except  in  cases  of  fraud.    That  was  holding  out  t6 
all  the  world  that  they  w6uld  require  no  proof  of  the  truth 
of  the  matters  stated  in  the  proposal,  but  would  only  dispute 
the  claim  on  the  groimd  of  fraud    So  that  the  w6rd  '^  lin- 
true"  in  the  proposal  really  means  "  fraudulent''    When  the 
plaintiff  went  to  their  office,  the  defendants  professed  to 
grant  hitn  an  assmfanoe  on  those  terms;  thereforoi  they 
cannot  now  set  up  as  a  defence  that  the  Statcnient  iii  the 
proposal  was  untrue,  unless  they  add  that  it  was  frauds 
leiMy  Untrue,  for  they  have^  in  fact,  said  that  they  will 
never  make  any  other  defence.    Then  it  is  inequitable  in 
them  to  do  so.    The  replication  contains  an  avemient  that 
the  untrue  statement  alleged  in  the  plea  was  not  fraudu- 
lent^ wad  the  only  proper  issue  which  the  d^ndants  CCuld 
take  was  by  denying  that  allegation. 

MabtiKi  K — ^I  am  also  of  opinion  that  our  judgment 
ought  to  be  for  the  {daintiff  The  principal  questi6tt  is, 
whether  the  fects  stated  in  this  replication  avoid  the  plea 
on  equitable  grounda     I  am  of  opinion  that  they  do;  be- 

ll2 
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166a        cause  the  defendants,  having  induced  the  plaintiff  to  e£kci 
Wood        the  policy  upon  the  fedth  of  the  prospectus,  a  Court  of 
DWABBI&      equity  woxdd  not  allow  such  a  plea.    Mr.  BoviU  has  argued 
that  this  policy  was  effected  upon  the  terms  of  the  pro- 
posal, and  not  of  the  prospectua    No  doubt  it  would  be 
competent  for  the  company  to  grant  a  policy  upon  terms 
which  excluded  the  prospectus;  and  if  that  were  so^  the 
defendants  woidd  be  justified  in  resisting  this  action,  and 
might  simply  have  traversed  the  replication ;  for  the  plain- 
tiff is  bound  to  prove,  not  only  that  sudi  a  prospectus  was 
issued,  but  also  that  the  policy  was  made  on  the  terms  of 
that  prospectus;  and  therefore,  if  the  defendants^  instead  of 
rejoining  as  they  have  done,  had  taken  issue  on  the  re- 
plication, and  what  is  now  alleged  on  their  behalf  be 
true,   they  would  have  obtained  the  verdict     Jacobs  v. 
Richards  (a)  has  been  reUed  on  as  an  authority,  that  we 
cannot  in  this  case  give  equitable  relief     But  the  doctrine 
there  laid  down  has  no  reference  to  a  case  like  thi&    The 
Master  of  the  Bolls  says>  that  the  principles  to  which  he  re- 
fers are  rules  of  practice,  not  of  law.    That  was  an  ordi- 
nary claim  for  foreclosure;  in  answer  to  which,  the  defend- 
ant sought  to  avoid  the  mortgage  deed,  which  was  prima 
fade  good.    This  is  a  case  in  which  a  Court  of  equity  would 
have  interfered  to  prevent  this  defence  being  set  up,  with- 
out reforming  the  policy;  for  the  Court  would  have  said 
that  it  was  made  under  circumstances  which  rendered  it 
inequitable  that  such  a  defence  should  be  pleaded.    The 
Common  Law  Procedure  Act,   185^,  enables  a  Court  of 
law  to  give  the  same  relief     The  passages  cited  firom  the 
works  of  Smith  and  Story  are  perfectly  correct^  and  con- 
sistent with  reason  and  good  sense;  but  they  have  no  beard- 
ing on  this  case,  because  the  object  of  the  plaintiff  is  not  to 
correct  a  mistake,  but  to  prevent  an  inequitable  def<Hice 
from  being  set  up.     For  these  reasons^  I  think  that  the  re- 

(a)  18  Beav.  300. 
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plication  is  good  Then,  with  respect  to  the  rejoinder, —  ^}^^' 
according  to  Mr.  BaviU'a  argument,  it  is  good,  because  it 
in  substance  amounts  to  a  denial  of  the  replication.  But 
where  the  law  has  prescribed  a  direct  mode  of  traverse,  if  a 
party,  instead  of  adopting  that  short  and  simple  form,  en- 
cumbers the  record  with  a  long,  unintelligible,  and  repug- 
nant statement^  I  am  by  no  means  prepared  to  say  that 
such  a  pleading  is  not  bad  on  general  demurrer;  for  it 
tends  to  impede  the  course  of  justice,  and  cast  additional 
trouble  on  those  concerned  in  the  administration  of  it 
The  ground,  however,  on  which  my  judgment  proceeds 
is,  that  the  rejoinder  does  not  in  trutii  amount  to  a 
denial  of  the  replication,  but  admits  the  £Bu;ts  stated  in  it; 
and  that  the  rejoinder  being  bad,  the  demurrer  is  no  con- 
fession, for  a  demurrer  only  admits  those  &cts  to  be  true 
which  are  well  pleaded. 

Judgment  for  the  plaintiff 
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jooi,  16.  Perbb  and  Another  v,  Oleaoa  and  Parssl 

To  an  actioa  J^  £[£  dt^Uuration  ttotodi  that  it  was  a0^  between  the 

for  the  Don-  . 

perfonnaaoeof  plainiifft^  bei^g  owDei«  of  a  ghip  called  the  ^'  Pruaaera  de 

i«Ke^^  to  Swtoader/'  ai^d  the  defeBdaah^  that  the  aaid  ship,  then 

fori  p^^  lying  at  the  port  of  liverpool  (qheuld  be  given  up  fof  the 

cniar  voyi^  ezcluslYe  benefit  ol  the  owners,  to  be  loaded  on  ocnninmoa 

nntaedftwght  by  the  defeiidamte>  the  owii^rq  to  allow  the  defeiidants 

twilsoo;.,  7^  1^^'  P^  ^^^  ^7  ^be  whele  freight  as  eoen  aa  that  con- 

the  Court  re-  tioot  should  be  ngued:  that  whm  the  veesel  should  be 

fiued  to  allow  ^ 

the  defendant  leaded  and  eleaivid>  she  slionld  ^  for  Manilla^  ftc.^  the  de- 

wav^^uTt-  fwdant9  to  iQad  the  vesa^  oq  c^mmieBion  fenr  MaiulW 

tibi^  ^"^^  ^^^  ^  guarantee  of  55002. ;  and  that  the  defbudaatfl  woqld 

oontnust  was,  procure  a  cargo  for  the  voyage  rendering  not  less  freight  to 

should  eam  the  owners  of  the  ship  than  the  sum  of  55002.,  this  serving 

anfe  p^  too  ^  ^®  \3»siA  to  oover,  as  £eu:  as  the  above  amount^  the  de- 

tfaat,  if  filled,  fi^jj^  which  might  result  in  the  entire  amount  of  all  the 

she  woald  ob-  "    .                . 

tarn  66002.;  freights  in  the  ship;  and  in  case  the  freight  of  the  cargo  in 

mistake  of  Le  ^^e  ship  for  the  voyage  did  not  amount  to  55002.,  the  de- 

JJ5^^^  fendants  would  pay  to  the  owners  the  difference  between 

eontraotinto  the  freight  procured  and  that  sum;  and  whatever  amount 

writing  in  the 

Spanii^  Ian-  there  might  be  in  excess  of  that  guarantee  should  be  for 

hekaperfe^y  the  exclusive  benefit  of  the  owners  of  the  ship;  and  that 

nndmtood,  it  ^h^  expressed  guarantee  being  constituted  in  reference  to 

aa  an  absolute  freights,  should  remain  subject  to  the  above-mentioned  com- 

S!^^*p  mission  of  72. 10«.  per  cent — ^Averments  of  performance  on 

afW \to?  ^®  P*^  ^^ ^®  plaintiflb :  that  the  ship  sailed  on  the  voy- 

66001.  age,  and  the  whole  amount  of  the  freights  of  the  cargo 

ther  the  snb-  shipped  for  it^  and  of  the  fireight  procured  for  it»  did  not 

thf^^d'  amount  to  55002..  but  to  a  much  less  sum,  to  wit,  30002w— 

plea  might  be  Breach:  that  the  defendants  had  not  paid  the  differenoa 

SiYen  m  evx-  \ 

enoe  under  a  The  defendants  proposed  to  plead  (inter  alia,)  under  the 

contract  17  &  18  Vict.  c.  126,  s.  83,  the  following  plea  as  a  defence 
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on  equitable  groundB — ^  That  the  agieement  was  made  by      ^  ^^^- 
the  defendant  C.  PariB  on  behalf  of  the  defendants,  on  the 
one  part,  and  Bias  de  Ouido^  an  agent  on  behalf  of  the 
plaintiflh,  on  the  other  part;  that  in  July,  1854^  the  said 
Bias  de  Quido,  master  of  the  Spanish  ship  ^'  Primera  de 
Santander/  of  which  the  plaintiflGs  sxe  owners,  addressed 
himself,  shortly  after  his  arrival  at  Liverpool  with  the  said 
ship,  to  the  defendants,  who  are  shipbrokers  there,  for  the 
purpose  of  obtaining  a  cargo  for  the  said  ship  from  Liver- 
pool to  Manilla;  that  at  first  it  was  proposed  by  the  cap- 
tain, acting  as  such  agent  of  the  plaintiflK  that  the  defend- 
ants should  charter  the  ship  for  the  said  voyage,  and  the  de- 
fendants offered  to  charter  the  same,  for  the  sum  of  400Q2. ; 
that  the  plaintifb'  said  agent  refused  such  o£kr;  that  it  was 
thereupon  proposed  by  the  defendants  that  they  should 
load  the  ship  on  commission  at  the  usual  brokerage  of 
72.  lOs.  per  cent,  on  the  amount  of  freight  which  the  vessel 
might  earn;  that  the  plainti£b'  said  agent  objected  to  load 
on.  eommissioD,  on  the  grounds  that  he  did  not  know  what 
his  ship  would  cany,  and  had  not  had  asiy  experience  as  to 
what  the  average  fright  per  ton  would  be  when  loaded; 
and  that  some  other  ship  might  be  loading  for  the  same 
port^  and  that  the  competition  might  reduce  the  rate  of 
freight;  that  thereupon,  for  the  purpose  of  meeting  such 
objections,  the  defendants  ofBared,  after  the  captain's  ex* 
planation  of  the  quantity  of  other  cargo  the  ship  had  car* 
ried,  to  give  a  guarantee  that  the  ship  should  cany  fright 
at  a  certain  average  per  ton,  so  that  she  should  obtain  a 
freight  of  5500 jw  if  filled ;  and  the  defendant  Q  Paris  then 
made  a  calculation,  and  shewed  it  to  the  plaintifis'  agent, 
whereby  it  appeared  that  if  goods  were  shipped  at  the  aver- 
age rate  of  70s.  per  ton,  and  the  ship  were  fully  loadedi 
the  freight  for  the  said  voyage  would  amount  to  5500!.; 
that  the  plaintifib'  agent  then  asied  the  defendant  C.  Paris 
if  the  ddendants  would  guarantee  that  the  vessel  should  b^ 
fully  loaded  at  that  rate;  upon  which  the  defendant  C. 
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^^^'^  Parin,  upon  the  plaintiflFs*  ag«snt  stating  that  other  brokers 
in  the  trade  had  refused  such  guarantee,  answered  that 
they  woidd  not  gire  such  a  guarantee,  for  that  the  time 
limited  by  the  defendants'  agent  for  the  loading  of  the  ship 
would  not  enable  the  defendants  to  load  the  ship  fully ;  but 
the  guarantee  which  the  defendants  were  willing  to  give 
was,  that  the  rate  of  freight  for  the  goods  should  be  such 
that  if  the  ship  were  full  she  would  earn  5500!.,  and  such 
sum  should  serve  as  a  basis  by  which  to  measure  the  rate 
of  the  freight  actually  on  board  if  the  ship  were  not  fully 
loaded,  the  defendants  offering  to  guarantee  that  whatever 
quantity  of  goods  should  be  shipped  in  the  said  vessel 
should  produce  freight  at  such  a  rate  as,  had  the  ship  been 
fully  loaded,  would  have  made  the  freight  5500!.,  such 
guarantee  offered  by  the  defendants  being,  that  the  goods 
shipped  should  produce  a  certain  rate  of  freight  per  ton, 
but  not  80  as  to  bind  the  defendants  that  the  ship  should 
earn  either  6500!.,  or  any  other  certain  sum  as  freight: 
that  it  never  was  agreed  between  the  plaintifGs  and  the  de- 
fendants, that  the  defendants  should  load  the  vessel  on  com- 
mission for  Manilla,  with  an  absolute  guarantee  of  5500!. ; 
nor  did  the  defendants  ever  agree  with  the  plaintifiGs  that 
they  would  procure  cargo  for  the  said  voyage  rendering  not 
less  freight  to  the  owners  than  the  sum  of  5500!. ;  nor  did 
the  defendants  ever  agree  with  the  plaintifis,  that  in  case 
the  freight  of  the  cargo  in  the  said  ship  for  the  said  voyage 
did  not  amount  to  5500!.  the  defendants  would  pay  to  the 
owners  of  the  said  ship  the  difference  between  the  freight 
procured  and  the  said  sum  of  5500!. :  that  the  commission 
of  7!.  108.  per  cent  agreed  to  be  paid  to  the  defendants  for 
loading  the  said  ship  was,  at  the  date  of  the  said  contract, 
the  lowest  rate  of  commission  at  Liverpool  for  loading  a 
sliip  for  Manilla  without  guarantee ;  and  no  consideration 
whatever  was  paid,  or  agreed  to  be  paid,  to  the  defendants 
for  the  said  guarantee;  and  if  the  defendants  had  agreed  to 
give  such  guarantc^e  they  would  have  retjuired  a  much 
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higher  rate  of  commission  than  72.  10a  per  cent,  on  the  ^  1866^ 
amount  of  freight:  that  the  said  C.  Paris,  who  conduct- 
ed the  said  negotiation  on  the  part  of  the  defendants, 
is  imperfectly  acquainted  with  the  Spanish  language,  in 
which  the  contract  is  written,  and  such  contract  was  signed 
by  him  on  behalf  of  the  defendants  under  the  belief  that 
the  said  contract  bound  the  defendants  to  load  the  said 
ship,  so  far  as  she  might  be  loaded,  at  the  guaranteed  rate 
of  freight,  but  that  it  did  not  bind  the  defendants  that  the 
ship  shoidd  earn  55002.,  or  any  other  sum  of  money  what- 
ever, for  freight  on  the  said  voyage;  and  at  the  time  the 
said  contract  was  prepared,  the  said  C.  Paris  gave  orders  to 
the  Spanish  corresponding  clerk  of  the  defendants  to  pre- 
pare the  contract  in  the  Spanish  language,  and  in  the  guar- 
antee clause  expressly  to  stipulate  that  the  defendants  only 
guaranteed  the  55002.  if  the  ship  was  full,  and  not  to  insert 
anything  in  the  said  contract  which  should  make  the  de- 
fendants liable  to  fill  the  ship:  that  the  defendants'  corre- 
sponding Spanish  derk,  after  having  prepared  the  contract 
in  the  Spanish  language,  was  questioned  by  the  defendant 
C.  Paris  as  to  the  way  in  which  the  guarantee  clause  was 
expressed,  and  was  assured  by  him  that  the  contract  was 
expressed  in  Spanish  as  the  defendant  C.  Paris  had  directed, 
and  that  the  contract  would  be  so  interpreted  by  any  Spa- 
nish court  of  law ;  and  the  said  Spanish  clerk  altered  one 
or  two  words  to  make  the  meaning  of  the  defendant  C. 
Paris  more  clear;  and  the  plaintifiEs' agent  took  two  days  to 
consider  the  contract  before  signing  it;  and  at  the  time  the 
contract  was  signed  the  defendant  C.  Paris  stated,  in  the 
presence  and  hearing  of  the  plaintifib'  agents  that  he  under- 
stood that  the  meaning  of  the  entire  contract  was  merely 
that  the  defendants  should  do  the  best  they  could  for  the 
ship,  as  if  she  was  their  own ;  and  that  the  guarantee  in  the 
written  contract  was  such  limited  guarantee  as  aforesaid, 
and  not  that  the  ship  should  be  fully  loaded  at  the  rate 
aforesaid,  or  at  any  rate  of  freight;  and  the  plaintiffs'  agent 
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18B6.  did  not  in  any  manner  diasent  from  sodi  statement;  and  a 
Pmbk  similar  statement  was  made  to  one  of  the  owners  of  the 
Oleaoa.  ^V  FnuBcisco  Maraaon,  who  stated  that  he  considered  the 
guarantee  to  extend  to  the  rate  of  freight  only:  that  the 
said  ship  was  afterwards  loaded  by  the  defendants  on  com- 
mission, but  did  not  obtain  a  fidl  cargo,  but  the  average 
rate  of  fireight  for  the  cargo  shipped  exceeded  the  rate  guar- 
anteed by  the  defendants:  that  the  defendants  had  in  all 
respects  fiilfdled  the  guarantee  which  they  agreed  to  give, 
and  which  they  believed  they  had  given,  as  to  the  loading 
of  the  said  ship;  but  by  the  mistake  of  the  person  by  whom 
the  contract  was  written  out  in  the  Spanish  language,  the 
written  contract  signed  by  the  parties  does  not  express  the 
contract  actually  made  between  the  parties,  but  is  very 
materially  differmt  therefrom,  such  written  contract  con- 
taining an  absolute  gpuarantee  by  the  drfendants  that  the 
ship  should  have  a  freight  of  56002.,  contrary  to  the  true 
intent  and  meaning  of  the  contract  actually  Altered  into 
between  the  parties  thereto:  that  the  plaintiffi  aie  in  this 
action  unjustly  availing  themselves  <^  the  mistake  so  made 
in  reducing  into  writing  in  the  Spanish  language  the  con- 
tract between  the  plainti£Gs  and  defendants,  notwithstand- 
ing the  performance  by  the  defendants  of  the  guarantee 
agreed  by  them  to  be  given  as  to  the  loading  of  the  said  shipi'^ 
This  plea  having  been  disallowed  by  a  Judge  at 
chambers, 

Bumie  moved  for  leave  to  plead  the  plea  in  question  (Jan. 
16).-^The  plea  affords  a  good  equitable  defence  under  the 
8Srd  sect,  of  the  Common  Law  Procedure  Ad,  1864  It 
states  in  substance  that  the  defendants  only  guaranteed  thai 
goods  should  be  shipped  at  such  a  rate  of  frieight  per  ton,  tiiat 
if  the  ship  were  fully  loaded  she  would  earn  55002. ;  that  the 
contract  was  reduced  into  writing  in  Spanish  by  one  of  the 
defendants,  who  was  imperfectly  acquainted  with  that  lan- 
guage, and  that  by  mistake  it  was  drawn  up  as  an  absolute 
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contract  to  procure  a  cargo  rendering  not  leaa  freight  than      ^5^ 
55002.    [A  Ider^on,  R — ^Does  not  the  plea  amount  to  this, 
that  the  contract  which  the  parties  really  made  ia  diflhrent 
firom  the  contract  declared  on ;  if  so,  is  not  the  objeetic^ 
open  under  the  general  issue  ?]    The  contract  having  been 
reduced  to  writing,  evidence  is  inadmissible  to  vary  its 
terms.    [Martin,  Rt— The  defendants  should  apply  to  a 
Court  of  equity  to  reform  the  agreement]     In  Steele  v. 
Haddock  (a),  which  was  an  action  of  trover  for  goods,  the 
defendant  was  allowed  to  plead  an  equitable  defence,  that 
the  pbuntiff  was  the  owner  of  certain  chemical  works;  that 
the  goods  in  question  were  stock  in  trade  and  materials  on 
the  premises ;  that  the  defendants  agreed  to  purchase  the 
chemical  works  from  the  plaintiff,  and  the  goods  in  question 
were  to  be  included  in  the  property  sold ;  that  by  mistake 
of  the  brokers  who  were  employed  to  make  the  contract, 
the  bought  and  sold  notes  were  so  worded  as  not  to  include 
the  stook  in  trade  and  materials,  which  were  intended  to  be 
inotuded  both  by  the  plaintiff  and  defendant ;  that  posses- 
aioii  of  the  chemical  works»  including  the  goods  in  question, 
had  been  ddivered  by  the  plaintiff  to  the  defendant  and 
the  purchase  eompleted ;  and  that  the  plaintiff  was  unjustly 
availing  himself  of  what  was  amere  mistake  in  the  wording 
ef  the  notes.    [Alder8on,B. — ^That  case  is  different  from 
the  pves^it,  for  there  the  agreement  was  executed.    The 
plaintiff  had  delivered  the  goods  to  the  defendant  under  the 
eontract,  but  he  sought  to  recover  them  back,  because  he 
had  delivered  them  under  a  contract  which  did  not  convey 
them ;  the  answer  however  was,  **  you  have  contracted  to 
deliv^  them/'    It  is  as  if,  in  this  case,  the  defendants  had 
been  sued  for  not  delivering  goods,  and  they  had  set  up  this 
defence  as  to  a  mistake  in  reducing  the  contract  into 
writing.     Here  the  contract  is  executory  only.]    Hie  de- 
fendants have  performed  all  that  they  really  undertook,  ^ 
that  the  contract  is  in  fact  executed. 

(a)  lOExeh.  643. 
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Brown  shewed  cause  in  the  first  instance. — This  plea 
ought  not  to  be  allowed  A  Court  of  equity  never  grants 
relief  in  .such  cases,  except  upon  the  clearest  and  most  satis- 
factory evidence. 

Cur.  adv.  vult 

Alderson,  B.,  now  said — ^An  application  was  made 
yesterday  by  Mr.  Bumie,  in  an  action  of  contract,  to  be 
allowed  to  plead  a  defence  on  equitable  grounds.  The 
subject  of  the  proposed  defence  was,  that  although  the  de- 
fendants had  signed  a  contract  in  certain  terms,  yet  that 
by  mistake  of  the  person  who  had  reduced  it  into  writing 
in  the  Spanish  language,  and  who  imperfectly  understood 
that  language,  it  did  not  express  the  real  contract  between 
the  parties,  and  therefore  the  defendants  would  be  entitled 
to  relief  in  a  Court  of  equity.  We  have  had  an  opportunity 
of  reading  the  plea»  and  are  of  opinion  that  it  ought  not  to 
be  allowed.  It  is  doubtful  whether  the  subject  matter  of 
the  proposed  plea  would  not  be  a  good  defence  under  a  plea 
denying  the  contract.  It  may  be  so, — ^but  even  if  it  would 
not,  we  are  of  opinion  that  we  ought  not  to  allow  the  plea 
for  the  purpose  of  determining  in  this  Court  a  question 
which  can  only  be  properly  determined  in  a  Court  of  equity. 
If  the  defendants  have  equitable  ground  for  reforming  the 
contract,  they  should  apply  to  a  Court  of  equity,  where  they 
would  be  answered  by  the  statement  of  the  plaintiffit,  and 
the  question  would  be  raised  upon  hearing  the  evidence  on 
both  sides,  and  the  Court  might  perhaps  direct  an  issue. 
How  can  that  question  be  raised  by  plea  in  a  Court  of  law? 
This  is  not  the  case  of  an  execiUed  contract,  as  in  Stede  v. 
Haddock,  but  the  plea  is  set  up  as  an  equitable  defence  to  an 
eocecutory  contract,  and  therefore  the  question  whether  it  is 
to  be  performed  depends  upon  our  determining  an  equitable 
issue,  which  we  have  no  power  to  do.  We  therefore  think 
that  the  plea  ought  not  to  be  allowed. 

Rule  refused  (a). 

(a)  See  Wood  v.  Dwarris,  ante,  p.  493. 
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Eelsall,  Administrator  of  W.  Kelsall,  v,  Ttler  and  Jan,  23. 

Others. 

JL  HIS  was  an  action  to  recover  lOOOZ.  and  interest  from  A  olAim  by  an 

the  30th  September,  1854.     By  consent  of  the  parties  and  on'a^Uoy  of 

order  of  a  Judge,  according  to  the  Common  Law  Procedure  ^^*  't^a  to'S' 

Act,  1852,  the  following  case  was  stated  for  the  opinion  of  intestate  by  a 

this  Court  without  pleadings: —  rolled  under 

The  plaintiflf  is  administrator  of  the  goods,  chattels,  and  ^^^%^ 

effects  of  William  Kelsall,  deceased.     The  defendants  are  i$  ^-  f » ^ 

66,  and  4  ft  6 

three  of  the  directors  of  the  ''  United  Kingdom  Temper-  WilL  4,  o.  40, 

ance  and  General  Provident  Institution,"  which  was  duly  pute  between 

enrolled  and  estabUshed  under  and  according  to  the  provi-  ^J^*^. 

sions  of  the  statute  10  Geo.  4,  a  56,  and  4  &  5  Will.  4,  a  ^'.  o' *  per- 
son claiming 

40,  on  the  31st  December^  1 840 ;  and  from  the  time  of  its  on  account  of 
having  been  so  enrolled  and  established,  has  been  and  still  ^hin  the 
is  subject  to  and  entitled  to  the  benefit  of  those  statutes,  wewiingof  the 

•'  ,  ...        27thBection 

and  all  other  statutes  in  force  concerning  Friendly  Socio-  of  the  lo  Geo. 
ties,  so  far  as  such  last-mentioned  statutes  were  and  are  ap-  requiree  such 
plicable  to  friendly  societies  so  enrolled  and  established,  determined^ 
On  the  26th  September,  1851,  the  said  William  Kelsall  ef-  •rbitmtion. 

A  society 

fected  a  policy  of  assurance  with  the  said  institution  for  enrolled  under 

10002.  upon  his  life,  in  pursuance  of  a  previous  proposal  ^  50^^^^^  ^' 

and  declaration  in  writing  signed  by  him;  and  the  poHcy  l^^'^'^' 

was  then  signed  by  the  defendants,  as  three  of  the  directors  legally  grant 

r  xi_         •  1  •     i  'x    A  •  aasurancee  on 

of  the  said  mstitution.  lives,  notwith- 

The  poUcy  was  as  follows:-  Whereas  WUliam  Kelsall.  ^^^^^ 

of  Ludbrook-park,  Surrey,  merchant,  is  desirous  of  effect-  them  to  do  so 

have  been  cer- 

ing  an  assurance  with  the  '*  United  Kingdom  Temperance  tified  and  al- 
and General  Provident  Institution ""  for  the  sum  of  one   ^^   ' 
thousand  pounds,  to  be  paid  at  his  death,  and  hath  signed 
and  caused  to  be  delivered  into  the  office  of  the  said  insti- 
tution a  proposal  and  declaration  in  writing,  bearing  date 
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W56^  22nd  September,  1851,  declaring  (amongst  other  things), 
that  the  age  of  the  said  William  Kelsall,  next  birthday, 
would  not  exceed  forty-four  years,  and  that  the  statement 
subjoined  thereto  of  health  and  of  circumstances,  if  any, 
likely  to  affect  it^  was  fully  and  faithfully  made.  And  the 
said  proposer  did  thereby  agree  that  such  declaration 
should  be  the  basis  between  him  and  **  The  United  King- 
dom Temperance  and  General  Provident  Institution,"  and 
that  if  any  untrue  averment  was  contained  in  that  deolaia^ 
tion,  as  respected  age,  state  of  healt^i,  or  oifcumstances^ 
then  all  monies  which  might  have  been  paid  on  account 
of  the  said  assuninoe  should  be  forfeited,  and  the  contract 
betweto  him  and  the  said  institution  should  be  null  and 
void:  And  whereas  the  said  proposer  hath  paid  to  the  said 
institution  the  sum  <^  861.  lOd.  lOd  as  the  premium  (ot  the 
assurance  above  motioned,  for  the  period  commencing  this 
day  and  terminating  on  the  30th  Sept^mb^r,  1852,  both 
inclusive:  Now  tiierefore  this  policy  witnesseth,  that  we, 
three  of  the  directors  of  the  said  institution  whose  names 
are  hereunto  subscribed,  do  hereby  agree,  that  in  case  the 
said  William  Kelsall  shall  die  at  any  time  on  or  before  the 
80th  September,  1852,  or  if  he  shall  survive  that  day,  and 
the  said  proposer  shall  on  or  before  the  Ist  October,  1852, 
and  on  the  same  day  in  every  subsequent  year  during 
which  he  shall  be  living,  pay  or  cause  to  be  paid  to  the 
said  institution  the  premium  of  S6Z.  10&  lOd,  the  funds 
of  the  said  institution  shall,  conformably  to  the  rules  and 
regulations  thereof,  and  subject  to  the  proviso  next  herein- 
after contained  concerning  the  same,  be  liable  to  pay,  with- 
itk  six  calendar  months  from  the  day  on  which  notice  in 
writing  shall  have  been  i^eceived  ot  the  decease  of  the  said 
William  Kelsall  (acoompanied  by  s^tisfoctory  evidence  there- 
of), tmto  the  executors,  administrators,  or  assigns  of  the  said 
William  Kelsall,  the  sum  of  10002.  sterling,  together  with 
6uch  6ther  staH  or  sums,  if  any,  as  shall  under  the  rules  and 
regulations  of  the  said  institution  be  appropriated  to  the 
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increase*  of  the  sum  hereby  assured :    Provided  always,  that        1656. 
the  sum  hereby  assured  and  all  other  money  (if  any)  pay- 
9ble  hereunder^  or  any  part  or  parts  thereof  respectively, 
may  be  payable  to  the  person  or  persons  (not  being  any 
other  than  the  widow  or  child  of  the  said  William  KelsaU), 
and  in  the  shares  and  manner  to  whom  and  in  which  the 
said  William  Kelsall  shall,  by  memorandum  or  memoranda 
indorsed  hereon,  purporting  to  be  signed  by  him,  from 
time  to  time  direct  the  same  respectively  to  be  paid,  so  that 
the  relationship  of  sudi  person  or  persons  to  the  said  Wil- 
liam KelsaU  be  stated  in  such  memorandum  or  memoranda, 
which  statemmlt  shall  be  taken  as  conclusive  evidence,  in 
fiEkVour  of  the  said  institution^  of  such  person  or  persons  be- 
ing the  wife,  childi  or  children  of  the  said  William  Kelsall, 
as  the  case  may  bd;  and  so  that  the  said  institution  shall 
make  payment  of  the  said  sum  hereby  assured,  and  all 
other  money  payable  hereunder  (if  any)  according  to  the 
purport  of  such  indorsement  or  indorsements  as  aforesaid 
(if  any),  so  far  as  the  Same  shall  respectively  appear  uncan- 
celled hereon,  and  in  order  of  priority,  according  as  su^h 
indorsements  (if  more  than  one)  appear  or  purport  to  have 
been  respectively  made:   Provided  farther,  that  if  the  said 
proposer  shall  have  misHstated  or  suppressed  any  material 
circumstances  affecting  his  health  or  probability  of  living 
to  old  age,  the  directors  of  this  institution  shall,  at  their 
option,  either  continue  this  assurance  at  such  additional 
charge  or  rate  of  premium  as  they  may  consider  equivalent 
to  the  risk  incurred  by  such  mis-statement  or  suppression 
as  aforesaid,  or  refund  the  premiums  which  shall  have  been 
paid,  and  cancel  the  assurance  hereby  effiacted :    Provided 
farther,  that  if  it  should  be  proved  the  said  proposer  and 
his  referees,  or  any  of  them,  have  knowingly  given  £alse  tes- 
timonials, this  policy  shall  be  null  and  void,  and  all  pre- 
miums and  other  monies  paid  in  respect  thereof  shall  be 
forfeited  to  the  institution:    Provided  further,  that  this 
policy  and  the  assurance  hereby  effected  are  and  shall  be 
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subject  and  liable  to  the  several  conditions,  rules,  and  regu- 
lations hereupon  indorsed,  and  to  the  rules  and  regulations 
of  the  said  institution,  so  far  as  the  s^ime  are  or  shall  be  ap- 
plicable, in  the  same  manner  as  if  the  same  respectively 
were  repeated  and  incorporated  in  this  policy:  Provided 
lastly,  that  the  funds  of  the  said  institution  (subject  to 
prior  claims  and  demands)  shall  alone  be  liable  to  answer 
and  to  make  good  all  claims  and  demands  in  respectof  this 
policy;  and  neither  the  directors  executing  this  policy,  nor 
any  of  them,  nor  any  other  director  or  other  officer  of  the 
said  institution,  nor  their  respective  executors  or  adminis- 
trators, shall  be  individually  subject  or  liable  to  any  action^ 
suit,  claim,  or  demand  whatsoever  in  respect  of  this  poUcy 
(except  » .^  „  each  dire*.,  or  J71.  ™./Lve 
made  himself  answerable  or  responsible  under  the  provi- 
sions of  the  Act  10  Qeo.  4,  c.  56,  as  amended  by  4  &  5 
Will.  4,  c.  40) ;  and  that  no  other  member  of  the  said  insti- 
tution, nor  any  other  person,  shall  be  subject  or  liable  to 
any  action^  suit^  claim,  or  demand  whatsoever  in  respect  of 
this  policy.  In  witness  whereof,  We,  three  of  the  directors 
of  the  said  institution,  have  hereunto  set  our  hands  in  Lon- 
don, this  26th  day  of  September,  A.  D.  1851." 
The  following  indorsements  were  on  the  policy: — 


UNITED  KINGDOM  TEMPERANCE  AND  GENERAL 
PROVIDENT  INSTITUTION. 

This  institution  is  established  under  the  provisions  of  the  Act  10  Oeo. 
4,  c,  56,  intituled  "  An  Act  to  contolidcUe  and  amend  the  Laws  relating 
to  Friendly  Societies"  as  amended  hy^A  6  WHL  4,  c.  40,  and  3  dh  4 
Vict,  c.  73,  and  was  enrolled  on  the  Z^st  of  December,  1640,  as  the 
United  Kingdom  Total  Abstinence  Life  Association, 

A  copy  of  the  rules  and  regulations  of  the  Institution  has,  coftfor- 
mably  to  the  above-mentioned  Act,  been  deposited  with  the  Clerk  cf 
the  Peace  for  the  City  of  London,  and  has  been  fUed  by  him  with  the 
Bolls  of  the  Sessions  of  the  Peace  in  his  custody. 

The  directors  are  empowered  to  alter  and  amend  the  rules,  subject  to 
the  cot^rmation  of  a  General  Meeting  of  Members  ;  and  when  approved 
by  the  Barrister  appointed  to  certify  the  Rules  of  Friendly  Societies, 


HILARY  TERM,  19  VICT.  517 

and  mrcUed puriuaiU  to  the  Act,  the  rvlee  eo  cUteredare  binding  upon         lBft6. 

aU  the  members.  "KnAArJ. 

The  inetitution  is  eupported  by  the  Premiums  paid  by  the  members  «. 

far  their  insurances.  Tilib. 

CoKDiTioirs  or  Absitrancx. 

AU  assurers  shall  be  deemed  and  taken  to  have  notice  of  the  rules  and 
rtffuUuions  of  the  institution. 

Every  assurance  is  subject  to  all  the  rules  applicable  thereto.  If  the 
premium  for  this  assurance  shall  be  in  arrear  for  more  than  thirty 
daja  from  the  time  of  its  becoming  due,  the  policy  shall  be  null  and 
void,  subject  to  renewal  within  twelve  months,  according  to  the  terms 
stated  in  the  rules. 

The  within  policy  will  become  void,  if  the  person  on  whose  life 
the  assurance  is  effected  shall  die  in  consequence  of  any  of  the  fol- 
lowing circumstances : — 

1st.  Being  on  the  high  seas,  otherwise  than  as  a  passenger  from 
one  part  of  the  United  Kingdom  to  another,  or  as  a  passenger  on 
board  a  decked  vessel  between  the  Elbe  and  the  port  of  Gibraltar 
in  time  of  peace,  unless  permission  shall  have  been  obtained  from 
the  Board  of  Directors,  and  such  additional  premium  paid  as  they 
require. 

Snd.  Going  beyond  the  limits  of  Europe,  unless  with  such  per- 
mission, and  on  payment  of  such  additional  premium  as  the  Board 
of  Directors  shall  require. 

3rd.  By  suicide  (whether  felonious  or  the  result  of  insanity),  or  by 
duelling. 

4th.  And  whenever  any  assurance  shall  have  become  void  as 
aforesaid,  then,  at  the  discretion  of  the  Board,  either  the  value  of 
the  assurance  on  the  day  before  it  shall  have  become  void,  or  such 
portion  as  the  directors  may  think  fit,  or  all  the  premiums  received 
upon  it  without  interest  thereon,  shall  be  paid  in  such  manner  as 
the  sum  assured  would  have  been  paid  had  it  been  due. 

6th.  If  any  member  shall  be  convicted  of  felony,  or  shall  by  any 
artful,  ialse^  or  fraudulent  representation,  obtain  or  attempt  to  ob- 
tain any  allowance,  benefit,  or  money  from  the  funds  of  this  institu^ 
tion,  he  or  she  shall  be  excluded  from  this  institution,  and  all  his 
or  her  interests  and  monies  therein  shall  be  forfeited. 

7th.  If  any  person  whose  life  is  assured  in  this  institution  shall  be 
called  into  actual  service  in  the  army  or  navy,  or  shall  voluntarily 
enter  thereinto,  or  if  he  shaU  be  killed  in  actual  warfare,  then,  in 
every  such  case,  all  assurances  effected  on  the  life  of  such  person 
shall  be  null  and  void ;  but  either  thd  value  of  the  assurance  on  the 
day  before  it  shall  so  have  become  void,  or,  at  the  discretion  of  the 
Board,  the  amount  of  the  premiums  paid  thereon,  without  interest, 
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Bhall  be  returned  to  the  anmredi  hiB  execatcnv,  administratoray  or 
assigns. 

8th.  No  assignment  of  any  benefit  assured  by  this  institution,  or 
of  any  policy  relating  thereto,  shall  be  valid  and  effectual,  unless 
written  notice  of  such  assignment  or  of  an  intention  to  make  the 
same  shall  have  been  given  to  this  institution  at  or  before  the 
time  of  making  the  same,  accompanied  by  a  copy  or  written  state- 
ment, signed  by  the  parties  making  and  daiming  under  such  assign- 
ment, of  the  indorsements  (if  any)  then  appearing  on  such  policy,  or 
so  much  thereof  as  may  be  then  uncancelled,  or  the  true  purport  of 
such  indorsements ;  and  such  notice  and  copy  or  statement  (if  any) 
shall  be  registered  in  the  books  of  this  institution,  and  shall  be  suffi- 
cient evidence  in  favour  of  this  institution,  and  the  directors  and 
trustees  for  the  time  being  thereof,  of  the  correctnen  of  the  matters 
therein  respectively  stated. 

A  copy  of  the  niles  and  regulations  of  the  said  institu- 
tion are  annexed  to  this  case  (a),  and  are  agreed  to  be  oon- 


(a)  The  following  were  referr- 
ed to  in  the  course  of  the  argu- 
ment : — 

"Rules. 

^'I.  The  object  of  this  institu- 
tion is,  to  raise  by  subscriptioa 
amongst  the  members  thereof  a 
fond  for  the  mutual  benefit,  re- 
lief, and  maintenance  of  such 
members,  their  wives,  dhildren, 
relations,  and  nominees. 

^  II.  ASBUBAKCBB  TO  BB 


"Department  1. — ^An  aasnr- 
anee  of  a  sum  of  money  payable 
at  the  death  of  the  assured  to  his 
or  her  executory  or  to  any  sur- 
viving nominee  or  nominees. 

''Department  S. — An  assur- 
ance as  in  the  former  ease,  but 
with  the  provision,  that,  if  the 
assured  shall  attain  an  age 
agreed,  the  amount  assured  shall 
be  paid  to  himself  on  attaining 
that  age,  instead  of  being  paid 
at  his  deeease.    The  members 


of  the  departments  Nos.  1  and  S 
are  required  to  abstain  firom  all 
intoxicating  beverages^  or  pay 
an  extra  premium. 

''Department  3.— An  assur- 
ance of  a  sum  of  money  to  be 
paid  to  the  member,  or  other 
person  named  in  the  policy,  on 
attaining  to  a  specified  age. 

"Department  4. — ^An  assur- 
ance of  a  sum  of  money  payable 
as  in  d^MTtment  3,  or  at  the 
end  of  any  number  of  years.  The 
premiums  paid  in  this  depart- 
ment to  be  returned  in  case  the 
assured  shall  die  before  the  sum 
assured  becomes  due. 

"Depositors  to  be  furnished 
with  deposit-books,'  as  in  the 
savings  banks. 

"Department  5. — ^An  assur- 
ance of  an  annuity  on  one  or 
more  lives,  the  first  payment  to 
be  due  six  months  after  the  pur- 
chase is  completed,  and  to  be 
paid  every  half-year  on  the  i6th 
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ddered  as  part  thereof    The  said  rules  and  regulations 
were  duly  certified,  enrolled,  allowed,  and  confirmed  ac- 
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day  of  February  and  August,  or 
of  May  and  November,  in  each 
and  ererj  year  during  the  life 
of  the  annuitant  or  annuitants. 

^Department  6. — An  assur- 
ance of  an  annuity,  payable  as 
aforesaid,  to  commence  when  the 
party  assured  shall  attain  a  given 
age. 

^Department  7. — An  assur- 
ance of  an  annuity,  as  in  the 
last  department,  but  with  the 
provision  that  the  premiums 
paid  shall  be  returned  (without 
interest)  in  the  event  of  the 
party  dying  before  the  age  fixed 
for  the  annuity  to  commence. 

''Department  8< — ^An  assur- 
ance of  an  annuity,  to  be  paid 
every  half-year  during  the  life 
of  a  widow,  child,  or  other  per- 
son, after  the  member's  decease. 

''Department  9. — ^An  assur* 
anoe  as  in  department  I,  but 
without  the  condition  of  absti^- 
nence  from  intouoating  liquors. 

"Department  10. — ^Assurance 
on  joint  lives." 

"XIY.  BispovsiBiLinss  and 
Securitiss. 
"The  trustees,  directors,  or 
any  other  officer  of  this  institu- 
tion shall  not  be  liable  to  make 
good  any  deficiency  which  may 
arise  in  the  funds  thereof,  unless 
such  persons  shall  have  respec- 
tively declared  by  writing  un- 
der their  hands,  deposited  and 
registered  in  like  manner  with 
the  rules  of  this  institution,  that 


they  are  willing  so  to  be  answer- 
able; and  that  it  shall  be  lawful 
for  each  of  such  persons,  or  for 
such  persons  collectively,  to  limit 
his,  her,  or  their  responsibility 
to  such  sum  as  shall  be  specified 
in  any  such  instrument  or  writ- 
ing; provided  always,  that  the 
said  trustees  and  every,  other 
officer  shall  be  responsible  and 
liable  for  all  monies  actually  re- 
ceived by  them  or  him  on  ac- 
count of,  or  for  the  use  of,  this 
institution ;  and  that  every  such 
trustee,  or  other  officer  (if  re- 
quired so  to  do  by  a  board  of 
directors),  shall  give  such  secu- 
rity, according  to  the  form  pre- 
scribed in  the  schedule  to  the 
Act  relating  to  Friendly  Socie- 
ties, as  by  such  board  of  direc- 
tors shall  be  thought  expedient.** 

"  XYI.  Proposal  for  Assur- 
ance. 
"Any  person  desirous  of  as- 
suring in  this  institution  may 
tender  his  or  her  proposal  ac- 
cording to  such  form  as  shall  be 
firom  time  to  time  adopted  by 
the  board;  and  shall  in  such 
proposal,  or  at  such  other  time 
or  times  as  the  board  shall  re- 
quire, sign,  either  by  himself  or 
herself,  a  declaration  in  such 
form  as  the  board  may  from 
time  to  time  adopt,  specifying 
his  or  her  age,  state  of  health, 
place  of  residence,  and  profes- 
sion or  occupation,  and  testify- 
ing his  or  her  consent  or  agree- 
ment, that  every  assurance  by 
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cording  to  the  statutes  in  force  concerning  friendly  socie- 
ties, and  are  the  rules  and  regulations  of  the  said  institution 
referred  to  by  the  said  policy. 


him  or  her  effected  with  this 
inetitation  shall  be  aabject  to 
all  rules  and  regolationa  appli- 
cable thereto.  And  on  making 
any  such  proposal,  he  or  she 
shall  pay  such  som,  by  way  of 
deposit  or  entrance-money,  as 
shall  be  firom  time  to  time  fixed 
by  the  board;  such  deposit  or 
entrance-money  to  be  returned 
if  the  proposal  be  rejected  And 
when  such  proposal  and  declara- 
tion shall  hare  been  approved 
by  the  board,  and  the  premium 
paid,  the  candidate  shall  be  en- 
rolled as  a  member  of  this  insti- 
tution, and  shall  be  entitled  to 
a  copy  of  the  rules  and  regula- 
tions. 

"  XVII.  NOIOKBKS. 

^  As  regards  assurances  bear- 
ing date  Qft»r  the  16th  day  of 
August,  1850,  any  member,  in- 
stead of  permitting  the  same  to 
devolve  upon  his  or  her  execu- 
tors or  administrators,  may  se- 
cure the  benefits  of  his  or  her 
assurance  to  his  or  her  widow 
or  widower,  or  children  (as  the 
case  may  be),  in  the  manner 
prescribed  in  such  assurance, 
and  may  also  make  a  valid 
assignment  of  such  benefits 
which,  subject  to  the  terms  and 
conditions  of  such  assurance, 
and  to  the  rules  and  regulations 
for  the  time  being  of  this  insti- 
tution, shall  be  binding  thereon. 
And  every  written  receipt  of  the 
widow,  widower,  children,  and 


assigns  of  such  member,  or  any 
of  them  (as  the  ease  may  be),  or 
of  their  respective  executors  or 
administrators,  shall  be  a  valid 
and  effectual  discharge  for  the 
money  which  shall  therein  be  ac- 
knowledged to  be  received,  and 
shall  exonerate  this  institution, 
and  the  directors  and  trustees 
thereof,  their  heirs,  executors, 
administrators,  and  suocesBors, 
from  all  liability  as  to  the  ap- 
plication or  non-application  of 
such  money:  Provided  always, 
that  no  assignment  of  any  bene- 
fit assured  by  this  institution, 
or  of  any  policy  relating  thereto, 
shall  be  valid  and  effectual,  un- 
less written  notice  of  such  as- 
signment, or  of  an  intention  to 
make  the  same,  shall  have  been 
given  to  this  institution,  at  or 
before  the  time  of  making  the 
same,  accompanied  by  a  copy  or 
written  statement,  signed  by  the 
parties  making  and  claiming  un- 
der such  assignment,  of  the  in- 
doi*sementB  (if  any)  then  ap- 
pearing on  such  policy,  or  so 
much  thereof  as  may  be  then 
uncancelled,  or  the  true  purport 
of  such  indorsements;  and  such 
notice  and  copy  of  statement  (if 
any)  shall  be  registered  in  the 
books  of  this  institution,  and 
shall  be  sufficient  evidence  in 
favour  of  this  institution,  and 
the  directors  and  trustees  for 
the  time  being  thereof,  of  the 
correctness  of  the  matters  there- 
in respectively  stated.** 
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The  annual  premiums  for  tiie  said  insurance  were  duly 
paid  by  the  said  Kelsall,  and  accepted  by  the  said  institu- 


1856. 


"  XXVIIL    BxSVWAh  OF  POLI- 
CIBB  IK  DSPARTMSMTB  1  AND  2. 

"Eyery  person  whose  life  is 
assured  in  the  first  or  second  de- 
partmenU  of  this  institution,  on 
paying  a  renewal  premium  on 
any  sach  assurance,  shall  fnr- 
niah  a  declaration  that  he  or  she 
has  ahetained  from  all  intoxicat- 
ing beverages  since  the  last  pay- 
ment, and  that  he  or  she  will 
continue  to  ahstain  therefrom 
during  the  term  for  which  his  or 
her  assurance  is  renewed.  And 
in  case  of  the  refusal  of  such  de- 
claration, no  assurance  shall  be 
renewed  without  the  extra 
charge  specified  in  the  following 
rule. 

"XXIX.  Fines  in  Dkpart- 

KENTB   1  AMD  2. 

''If  any  person  whose  life  is 
assured  in  the  departments  afore- 
said shall  violate  his  or  her  en- 
gagement to  ahstain  from  alco- 
holic beverages,  he  or  she  shall 
be  required  to  pay  a  fine  of  ten 
shillings  for  every  1002.  so  as- 
sured. And  until  such  fine  is 
paid,  the  party  shall  not  partici- 
pate in  any  division  of  the  pro- 
fits of  this  institution,  nor  vote 
at  the  meetings  of  members. 
And  if  any  such  person  shall 
continue  in  the  use  of  alcoholic 
beverages,  or  shall  refuse  to  re- 
new his  or  her  engagement  to 
abstain  therefrom,  when  request- 
ed to  do  so  by  the  authorised 
officers  of  this  institution>  he  or 
she  shall  forfeit  all  right  to  at- 


tend and  vote  at  the  meeting  of 
members,  and  shall  be  required 
to  pay  an  additional  premium 
of  fifteen  per  cent,  per  annum, 
or  three  shillings  in  the  pound 
on  the  periodical  premiums 
which  may  be  payable  in  respect 
of  such  assurance  or  assurances, 
or  (in  the  case  of  single  pre- 
miums) an  equivalent  fine:  Pro- 
vided, that  in  case  such  person 
shall  again  wholly  renounce  the 
use  of  alcoholic  beverages,  and 
shall  prove  to  the  satisfifiction  of 
the  board  that  his  or  her  consti- 
tution is  unimpaired,  it  shall  be 
lawful  for  the  board  to  reduce 
the  future  premium  payable  on 
the  assurance  to  its  former 
amount.  But  if  any  such  per- 
son whose  life  is  assured  as 
aforesaid  shall  continue  in  the 
use  of  intoxicating  liquors,  and 
shall  be  convicted  of'  drunh- 
ennet*^  he  or  she  shall  be  ex- 
cluded from  this  institution,  and 
all  his  or  her  interest  and  monies 
therein  shall  be  forfeited  to  the 
uses  thereofl  Provided  always, 
that,  if  it  shall  appear  equitable 
and  expedient  to  the  Board  of 
Directors,  it  shall  be  lawful  for 
them  either  to  restore  the  party 
excluded  (on  satisfactory  evi- 
dence being  given  of  his  or  her 
reformation),  or  to  cause  such 
allowance  or  return  to  be  made 
to  the  wife,  children,  relations, 
or  nominees  of  such  excluded 
party,  as  to  such  directors  may 
appear  reasonable  and  proper : 
Provided  also,  nevertheless,  that 
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tion.  On  the  ISth  of  May,  1854,  ihe  said  Eelflall  died, 
and  due  notice  and  satisfiActory  evidence  of  his  death  was 
forthwith  given  to  and  received  by  the  assurers,  as  pro- 
vided for  by  the  policy;  and  after  the  expiration  of  six 
calendar  months  from  the  time  of  such  notice  and  proof, 
the  plaintiff,  as  such  admiDistrator,  made  a  written  de- 
mand of  the  lOOOl,  insured  and  interest 

The  assurers  have  declined  to  pay  the  amount  claimed, 
and  have  required  the  claim  to  be  referred  to  and  decided 


nothing  contained  in  any  of  the 
rules  of  thlfi  institution  shall  be  so 
construed  as  to  apply  to  the  use 
of  alcoholic  liquors  for  medicinal 
or  religious  purposes ;  but  in  all 
cases  where  sudi  liquors  are  or 
have  been  medicinally  employed, 
a  declaration  shall  be  furnished, 
stating  the  complaint  and  rea- 
son for  which  they  hare  been 
used,  and  quantity  per  diem 
taken.  And  on  refusal  of  such 
declaration  (or  a  written  pre- 
scription), every  person  whose 
life  is  assured  as  aforesaid,  who 
shall  use  alcoholic  beverages, 
under  the  pretence  of  their  be- 
ing required  for  the  promotion 
of  health,  will  be  regarded  as 
having  violated  his  or  her  en- 
gagement to  abstain  therefrom, 
and  will  be  subjected  to  the 
fines  and  forfeitures  aforesaid. 
The  foregoing  fines  shall  apply 
to  the  use  of  all  intoxicating 
liquors,  whether  distilled  or  fer* 
mented ;  but  to  no  other  depart- 
ment than  the  first  and  second/' 

'<  XXXII.  Arbitbjltobs. 

^  Every  matter  in  dispute  be- 
tween this  institution,  or  any 
person  acting  under  or  on  be- 


half of  this  institution,  and  any 
member  thereof,  or  person  daim* 
ing  on  account  of  any  such  mem- 
ber, shall  be  referred  to  and  de* 
eided  by  arbitrators  appcnnted 
in  pursuance  of  the  27Ui  sect 
of  the  10  Qea  4^  e.  56.  And  in 
case  of  the  death  or  refusal,  or 
neglect,  of  any  or  all  the  said 
arbitrators  to  act,  the  Board  of 
Directors  shall,  at  their  next 
meeting,  name  and  elect  one  or 
more  arbitrator  or  arbitrators 
as  aforesaid,  to  act  in  the  place 
of  the  said  arbitrator  or  arbi- 
trators so  dying,  or  refusing  or 
neglecting  to  act  as  aforesaid. 
And  in  every  case  of  dispute, 
the  names  of  the  said  arbitra- 
tors shall  be  written  on  sepa- 
rate pieces  of  paper,  and  put  in 
a  box  and  glass,  and  the  three 
persons  whose  names  shall  be 
first  drawn  out  by  the  complain- 
ing party,  or  by  some  one  au- 
thorised by  him,  shall  be  the 
arbitrators  to  decide  the  matter 
in  difference;  and  the  award 
made  by  sach  arbitrators  as 
aforesaid,  or  the  major  part  of 
them,  shiall  be  final  and  conclu- 
sive, without  any  appeal" 
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by  arbitraton,  in  pursuance  of  the  27tli  section  of  the 
statute  10  Geo.  4,  a  66,  and  the  82nd  of  the  rules  of  the 
institution. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
provisions  relating  to  arbitration  contained  in  and  referred 
to  by  the  policy,  or  in  the  Friendly  Societies  Acts,  are  of 
themselves  a  sufficient  defence  to  this  action  ?  K  the  Court 
shall  decide  that  question  in  the  negative,  then  judgment 
is  to  be  entered  up  against  the  defendants  for  10002.  and 
interest^  at  51.  per  cent  per  annum,  firom  the  30th  day  of 
December,  1854,  together  with  costs.  K  the  Court  shall 
decide  that  question  in  the  affirmative,  then  judgment  is 
to  be  entered  up  for  the  defendants  for  costs. 

Tomli/nson  {Wataon  with  him)  for  the  plaintiff — The 
plaintiff  is  not  barred  from  maintaining  this  action  by  the 
provisions  relating  to  arbitration  in  the  policy  or  Friendly 
Societies  Acta  The  instrument  in  question  professes  to  be 
a  policy  of  the  **  United  Kingdom  Temperance  and  General 
Provident  Institution,''  for  the  assurance  of  10002.  on  the 
life  of  the  intestate,  at  an  annual  premium;  and  it  is  in 
form  the  same  as  an  ordinary  life  poUcy.  It  stotes.  how- 
ever,  that  the  society  has  been  enrolled  imder  the  10  Geo. 
4,  a  56,  and  4  &  5  Will  4,  c.  40,  and  that  the  insurance  is 
effected  under  "  Department  I.''  (a)  of  the  rules  of  the  so- 
ciety. The  10  Geo.  4,  c.  56,  s.  2  (b),  enables  any  number  of 
persons  to  form  themselves  into  a  society  for  the  purpose 
of  raising,  by  subscription,  a  fund  *'  for  the  mutual  relief 
and  maintenance  of  all  and  every  the  members  thereof, 
their  wives  or  children,  or  other  relations,  in  sickness,  in- 
£Emcy,  advanced  age,  widowhood,  or  any  other  natural  state 
or  contingency  whereof  the  occurrence  is  susceptible  of 
calculation  by  way  of  average.  The  4  &  5  Will.  4,  c.  40, 
s.  2,  recites  and  extends  that  provision  to  **  nominees"  of 

(a)  Ante,  p.  518.  Vict  c.  63,  except  as  to  then  sub- 

(6)  Repealed  by  the  18  &  19      sisting  societies. 
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^856^  members,  and  it  abo  adds,  *'  or  for  any  other  purpose  which 
is  not  illegal."  That  means  other  purpose  ejusdem  generis 
as  those  enumerated :  Begi/na  v.  Shortridge  (a).  The  3  & 
4  Vict  a  73  (6),  s.  1,  recites  the  10  Geo.  4,  a  66,^8.  37,  and 
declares  that  nothing  in  that  Act  contained  shall  exempt 
from  stamp  duty  any  friendly  society,  ''  where  the  sum  to 
be  assured  to  any  individual  or  to  any  person  nominated 
by,  or  to  claim  under  him  or  her,  shall  exceed  the  sum  of 
2001,"  By  section  2,  no  friendly  society,  by  the  rules  of 
which  such  an  assurance  may  be  effected,  shall  invest  its 
frmds  in  any  savings  bank,  or  with  the  commissioners  for 
the  reduction  of  the  national  debt.  The  terms  **  sum  to  be 
assiu'ed"  and  **  assurance"  do  not  mean  a  sum  assured  by 
an  ordinary  life  policy,  but  the  sum  to  which  the  wife  or 
children,  &a  of  a  member  would  be  entitled  on  his  death, 
in  proportion  to  his  subscription  to  the  fimds  of  the  so- 
ciety. Doubts  having  been  entertained  for  what  purposes 
a  society  might  be  established  under  the  4  &  5  WilL  4,  a 
40,  the  9  &  10  Vict  c.  27,  s.  1  (c),  defined  the  purposes^ 
the  first  of  which  is,  "  For  the  lawful  insurance  of  money  to 
be  paid  on  the  death  of  the  members  to  their  husbands, 
wives,  or  children,  kindred  or  nominees,  or  for  defraying 
the  expenses  of  the  burial  of  the  members,  their  husbands, 
wives,  or  children."  By  section  7,  "  Any  friendly  society, 
established  before  the  passing  of  that  Act,  for  any  purpose 
which  is  thereinbefore  specified,  or  for  any  legal  purpose 
which  shall  be  certified  and  allowed  as  thereinbefore  pro- 
vided, and  shall  not  have  been  adjudged  not  to  be  within 
the  provisions  of  the  4  &  5  WilL  4,  c.  40,  by  any  Court  of 
competent  jurisdiction,  shall  be  deemed  to  have  been  within 
the  provisions  of  that  Act  from  the  time  at  which  the 
rules  thereof  shall  have  been  certified  or  allowed."  The 
27th  section  of  the  10  Qeo.  4,  a  56,  requires  that  provision 

(a)  1  D.  &  L.  866.  (c)  Bepealed  by  the  18  &  19 

(6)  Repealed  by  the  18  &  19  Vict   c.  63,  except  as  to  then 

Yiet  c.  63,  except  as  to  then  existing  societies. 

existlDg  societies. 
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ahall  be  made  by  the  rules  of  the  society  to  be  oonfinned  as        IS^ 
required  by  that  Act^  specifying  whether  a  reference  of  every 
"  matter  in  dispute  betiveen  omy  such  society,  or  any  person 
acting  under  them,  and  cmy  imdividvAJil  Tnemher  Ihereof, 
or  person  davmmg  on  account  of  any  merriber,"  shall  be 
made  to  justices  of  the  peace  for  the  county  in  which  such 
society  may  be  formed,  or  to  arbitrators  to  be  appointed  in 
the  manner  thereinafter  directed:  the  Act  then  provides 
that  not   less  than  three  arbitrators  shall  be  chosen  by 
ballot,  the  number  of  the  arbitrators  and  the  mode  of  ballot 
being  determined  by  the  rules  of  the  society;  and  that  the 
decision  of  the  arbitrators  shall  be  final,  and  may  be  en- 
forced by  order  of  two  justices.     The  claim  on  this  policy 
is  not  a  dispute  between  the  society  and  a  member  thereof, 
or  a  person  claiming  on  account  of  a  member.     [Alder son, 
B. — It  is  certainly  not  a  dispute  with  ar  member,  for  he  is 
dead;  neither  is  it  a  claim  on  account  of  a  member,  for  the 
plaintiff  claims  in  his  own  right]     The  "  persons  claiming 
on  account  of  any  member'^  are  those  nominated  in  the 
policy  as  the  persons  to  take  the  benefit  of  it  other  than  the 
member  himself,  such  as  his  wife,  children,  or  nominee. 
When  the  9  &  10  Vict  c.  27,  enlarged  the  purposes  of 
friendly  societies,  it  was  seen  that  in  many  cases  the  arbi- 
tration clause  of  the  10  Geo.  4,  &  56,  would  be  inapplicable, 
and  therefore  a  different  mode  of  settling  disputes  was  pro- 
vided.    By  the  15th  section  of  the  9  &  10  Vict  c.  27,  where 
the  value  of  the  subject-matter  in  dispute  exceeds  202.,  the 
dispute  may,  if  the  parties  think  fit,  be  referred  in  writing 
to  the  registrar  of  friendly  societies;  but  where  it  does  not 
exceed  that  amount,  it  must  be  so  referred.     That  is  a 
l^islative  declaration,  that  a  society  established  for  the 
enlarged  purposes  mentioned  in  that  Act  is  not  within 
the  provisions  of  the  27th  section  of  the  10  Geo.  4,  a  56. 
There  are  many  cases  within  that  enactment:  such  as  dis- 
putes between  the  society  and  its  members  as  such,  with 
respect  to  weekly  allowance,  personal  conduct,  fines,  and 
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1859.        punishment  for  mifibehaviour,  &c.    Either  the  Friendly  So- 
KsLBALL      cieties  Acts  do  not  apply  to  aa  insurance  of  this  kind,  or, 
Ttlbr.        ^  ^>  ^^^  ^^^^^  ^^  within  the  15th  section  of  the  9  &  10 
Vict  c.  27. 

Kemplay  (Hugh  Hill  with  him)  for  the  defendants. — 
It  is  conceded  that  the  mere  agreement  of  the  parties  will 
not  oust  this  Court  of  its  jurisdiction,  and  therefore  the 
question  must  be  determined  by  the  Friendly  Societies  Acta 
The  policy  declares  that  the  directors  shall  not  be  liable  to 
any  action  except  so  far  as  they  have  made  themselyes 
responsible  under  the  provisions  of  the  10  Geo.  4,  a  56,  and 
4  &  5  Will.  4,  c.  40 ;  and  looking  also  at  the  constitution  of 
the  society,  it  is  clear  that  the  liability  of  the  defendant 
depends  on  those  Acta  The  1st  rule  (a)  defines  the  object  of 
the  society,  which  is  the  same  as  that  mentioned  in  the  10 
Greo.  4,  a  56.  The  2nd  rule  (6)  provides  for  assurances  to 
be  effected,  and  enumerates  certain  specified  departments. 
The  14th  rule  (c),  which  relates  to  the  responsibility  of 
trustees  and  directors,  is  founded  on  the  22nd  section  of  the 
10  Qeo.  4,  c  56.  The  32nd  rule  {d)  requires  that  disputes 
between  the  institution  and  any  member,  or  person  claim- 
ing on  account  of  a  member,  shall  be  decided  by  arbitrators 
appointed  in  pursuance  of  the  27th  section  of  the  10  Geo. 
4,  c.  56.  The  intestate,  by  effecting  this  policy,  became  a 
member  of  the  society,  (rule  16(e)),  and  the  claim  in 
respect  of  it  is  a  matter  in  dispute  within  the  32nd  rula 
[Alder son,  B. — One  of  the  purposes  mentioned  in  the  9  & 
10  Vict  c.  27,  &  1,  is  the  making  good  any  loss  sustained 
by  the  members  by  shipwreck ;  but  it  could  never  have  been 
intended  that  arbitrators  should  have  the  power  of  deciding 
whether  a  vessel  insured  was  seaworthy.]  If  this  were  an 
insurance  under  "  Department  3  or  4i"  so  that  the  mem- 

(a)  Ante^  p.  618.  (b)  Ante,  p.  518.  {e)  Ante,  p.  519. 

(d)  Ante,  p.  522.  {e)  Ante,  p.  519. 
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ber  himfielf  cotQd  sue  on  the  policy,  that  would  be  a  dispute  1856. 
between  the  society  and  a  member  within  the  10  Qeo.  4,  c. 
56,  8.  27.  [Alderaon,  B. — The  reasonable  construction  of 
the  Act  is  disputes  inter  vivos.  Suppose  a  member,  who 
effected  an  insurance  in  Department  S  lived  for  a  year  after 
he  was  entitled  to  receive  the  sum  assured,  and  then  died, 
would  a  claim  by  his  executor  be  within  the  10  Qeo.  4, 
a  56,  &  27  ?]  There  was  a  similar  provision  as  to  arbi- 
tration in  the  Savings  Banks  Act^  9  Geo.  4,  c.  92,  &  45,  and 
that  has  been  held  to  be  compulsory :  Crisp  v.  Bunlmry(a)* 
This  assurance  is  within  the  purposes  contemplated  by  the 
10  Geo.  4,  c.  56,  &  2,  as  extended  by  the  4  &  5  Will  4,  a  40* 
8.  2.  [PoUock,  C.  R— The  4  &  5  WilL  4,  c.  40,  does  not 
authorise  the  insurance  of  a  person's  life  for  a  sum  of  money 
to  be  paid  to  his  executors  on  his  deatL]  The  S  &  4  Vict 
a  73,  shews  that  such  an  assurance  was  within  the  meaning 
of  the  previous  Acts,  for  it  repeals  the  privileges  of  exemp* 
tion  from  stamp  duty  and  investment  in  savings  banks,  &a, 
where  the  "  sum  assured  "  by  the  society  to  any  individual  . 
exceeds  2001.  That  Act  not  only  recognises  the  legality  of 
such  assurances,  but  it  provides  that  societies  deprived  of 
those  privileges  may  make  rules  enabling  their  members  to 
nominate  any  person  to  receive  the  sum  assured :  sect  8. 
In  accordance  with  that  provision  the  17th  rule  (6)  was  framed 
The  9  &  10  Vict  c.  27,  removes  all  doubt ;  for,  amongst 
other  purposes,  it  mentions  the  "  lawful  insurance  of  money 
to  be  paid  on  the  death  of  a  member  to  his  wife,  children, 
or  nominees.'"  The  term  *'  nominees  "  includes  executora 
By  the  7th  section  of  the  9  &  10  Vict  a  27m  this  institu- 
tion became  a  friendly  society  within  the  provisions  of  the 
4  &  5  Win  4,  c.  40,  frY)m  the  time  its  rules  were  certified 
and  allowed  The  plaintiff's  construction  would  render  of 
no  avail  the  8ih  section  of  the  10  Qeo.  4,  a  56,  which 
declares  that  the  rules  of  the  society  shall  be  binding  on  the 
contributors  and  their  representatives.    An  executor  is  a 

(a)  8  Bmg.  3d4  (b)  AjQte,  p.  580. 
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1850.        person  ''claiming  on  account  of  a  member''  within  the 
Keusau,      meaning  of  the  27th  section. — He  also  referred  to  Rules 
28  (a)  and  29  (6). 


V, 

Truia 


TorrilMison  was  not  called  upon  to  reply. 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  claim  to  have 
this  matter  disposed  of  by  arbitration  cannot  prevail  With 
the  exception  in  the  proviso,  enabling  the  assurer,  by  in- 
dorsement on  the  policy,  to  make  the  sum  assured  payable 
to  his  widow  or  child,  this  is  an  ordinary  assurance  on  a 
man's  own  life,  by  which  the  society  promise  to  pay  to  his 
executors  lOOOl.  None  of  the  Friendly  Societies  Acts 
warrant  such  an  assurance.  The  first  statute  is  the  10 
Geo.  4,  c.  56,  the  2nd  section  of  which  defines  the  meaning 
of  a  "firiendly  society;"  and  it  is  clear  that  the  statute 
does  not  contemplate  an  ordinary  assurance  by  a  person  on 
his  own  life,  but  only  the  mutual  relief  and  maintenance 
of  the  members  of  the  society  and  their  £Eunilies  in  sick- 
ness, old  age,  and  infirmity.  The  next  statute  is  the  4  &  5 
Will.  4,  c  40,  the  2nd  section  of  which,  after  reciting  the 
purposes  for  which  such  societies  were  then  formed,  re- 
enacts  the  provisions  of  the  10  Geo.  4,  a  66,  s.  1,  and  in- 
troduces the  word  or  "nominee;"  so  that  not  only  the 
wife  or  child,  or  relative  of  a  member,  might  have  the 
benefit,  but  any  person  whom  he  might  be  desirous  of  pro- 
viding for  in  the  event  of  sickness,  &a  The  Act  then  says, 
"  or  for  any  other  purpose  which  is  not  illegal"  Now,  it 
is  obvious,  that  there  are  many  purposes  not  ill^;al  which 
are  not  contemplated  by  this  statute.  It  is  not  illegal  to 
trade  to  the  East  Indies,  to  carry  on  the  whale  fishery,  or 
to  get  ore  from  mines ;  but  such  purposes  are  clearly  not 
within  the  Act  The  words  must  therefore  be  construed 
as   "other  purposes  ejusdem  generis;"  that  is,  any  other 

(a)  Ante,  p.  521.  (6)  Ante,  p.  521 
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purpose  connected  with  the  matter  before  referred  to.  The  ^8fi6.^ 
statute  then  proceeds  thus:  "Provided  always,  that  when 
the  rules  of  any  society  provide  for  relief  in  any  other  case 
than  that  of  sickness,  infancy,  advanced  age,  widowhood,  or 
other  natural  state  or  contingency  as  aforesaid,  the  contri- 
butions for  such  other  purpose  shall  be  kept  separate  and 
distinct^  or  the  charges  defrayed  by  extra  subscriptions  of 
the  members  at  the  time  such  contingencies  take  place." 
That  provision  shews  that  the  Legislature  contemplated 
the  assuring  benefits  to  members,  their  wives,  children,  &a, 
in  case  of  sickness,  infancy,  &a,  and  not  an  ordinary  life 
assurance;  for  where  there  is  a  purpose  not  illegal,  other 
than  those  of  sickness,  infancy,  &c.,  the  Legislature  provides 
that  it  shall  be  treated  as  a  separate  and  distinct  matter. 
It  does  not,  however,  follow  that,  because  the  insurance 
of  lives  is  not  illegal,  therefore  these  societies  may  grant 
such  insurance.  The  3  &  4  Yici  c.  73,  first  introduced  the 
words  ''sum  assured;*'  and  it  is  argued  that  they  include 
every  description  of  assurance.  But  those  words  only 
mean  that  sum  to  which  a  member  is  entitled  with  refer- 
ence to  his  contribution  to  the  fimds  of  the  society.  The 
oiJy  circumstances  under  which  he  could  eflfect  an  assur- 
ance  are  those  specified  in  the  preceding  Acts,  10  Geo.  4, 
a  66,  and  4  &  5  Will  4,  a  40;  and  they  never  contem- 
plated a  mere  naked  assurance  upon  a  person's  life,  but 
only  a  contribution  for  the  mutual  relief  and  maintenance 
of  the  members,  their  wives,  children,  relations,  or  nomi- 
nees, in  sickness,  infancy,  advanced  age,  &c.  The  9  &  10 
Vict  c.  27,  speaks  of  the  "insurance  of  money;''  but  that 
means  insurance  under  the  authority  of  the  previous  Acts; 
and  therefore  there  is  nothing  in  that  statute  to  justify 
this  society  in  insuring  the  life  of  any  person  for  a  sum  pay- 
able to  his  executors.  No  other  statute  advances  the  argu- 
ment; and  if  the  word  "insurance"  in  the  9  &  10  Vict. 
c.  27,  does  not  mean  an  ordinary  assurance  on  a  person's 
life,  this  is  not  a  case  within  the  Friendly  Societies  Acts. 
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^^M^  But  even  if  it  were^  I  am  of  opinion  that  we  ought  to  give 
the  arbitration  clause  a  reasonable  construction;  and  look*- 
ing  also  to  the  language  of  the  32nd  rule»  it  seems  to  me 
that  the  claim  on  this  policy  is  not  a  dispute  **  between 
this  institution  and  any  member  thereof  or  person  claim* 
ing  on  account  of  any  such  member/'  An  executor  does 
not  claim  on  account  of  a  member,  but  on  his  own  account; 
and,  moreover,  when  we  consider  the  cases  decided  in  this 
and  other  Courts  on  the  subject  of  insurance — eome  of  them 
involving  questions  of  the  greatest  nicety  in  point  of  &ct^ 
and  difficulty  in  point  of  law — ^to  suppose  that  the  Legis- 
lature meant  that  a  claim  on  a*  policy  of  insurance  for 
10,0002.  should  be  decided  by  arbitrators  chosen  by  ballol; 
or  two  justices,  is  so  absurd,  that  I  cannot  for  a  moment 
entertain  it,  or  impute  to  the  Legislature  that  they  have  so 
trifled  with  the  important  interests  of  the  community.  I 
am  of  opinion,  that,  under  the  statute^^  the  society  has  no 
power  to  make  tiiis  sort  of  assurance;  and  I  doubt  whether 
the  circumstance  that  rules  giving  them  that  power  have 
been  certified  and  allowed  is  of  any  avail;  but,  at  all 
events,  this  is  not  a  case  within  the  10  Geo.  4,  a  66.  Our 
judgment  will  therefore  be  for  the  plaintiff 

Aldsbson,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  institution  has  a  right  to  have  this 
dispute  settled  under  the  provisions  of  the  10  Qeo.  4,  c  66. 
That  statute  provides  for  the  det^mination  by  arbitrators 
or  justices  of  any  disputes  betwe^i  the  society  and  any 
member  thereof,  or  pereon  claiming  on  account  af  any 
member.  The  27th  section  relates  to  the  appointment  of 
arbitrators;  and  the  28th  shews  how  the  justices  are  to 
act  if  the  matter  is  referred  to  them.  It  is  certainly  a 
startling  proposition,  that  a  daim  of  this  nature  must  be 
decided  by  justices  or  arbitrators  chosen  at  hazard;  so  Uiat 
the  three  first  persons  whose  names  may  happen  to  be 
drawn  out  of  a  box  are  conclusively  to  decide  it,  without 
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any  power  of  appeal  I  cannot  accede  to  that  proposi-  1866. 
tion,  unless  the  words  of  the  Act  clearly  shew  that  such 
was  the  meaning  of  the  Legislature.  Now,  at  the  time  the 
arbitration  clause  in  the  10  Geo.  4t,  c.  56,  was  firamed,  there 
was  no  assurance  of  this  kind  by  a  member  of  a  fidendly 
society;  and  the  only  disputes  between  the  society  and  its 
members,  or  persons  claiming  on  account  of  members^  were 
disputes  as  to  their  maintenance  during  sickness,  inca- 
pacity to  work,  old  age,  &a,  or,  when  death  occurred,  as  to 
the  burial  of  the  deceased  Those  are  very  proper  dis- 
putes to  be  determined  by  the  order  of  justices  or  arbitra« 
tors,  because  that  is  a  chei^  process  in  simple  matters: 
though  it  is  to  be  observed,  that  no  power  to  examine  wit- 
nesses is  given  to  the  justices  or  arbitrators.  But  to  apply 
that  to  a  claim  on  a  policy  of  assurance  for  10,000{.,  involv- 
ing, perhaps,  the  most  difficult  questions  of  law  and  &ct, 
is  so  absurd,  that  I  cannot  for  a  moment  imagine  that  the 
Legislature  ever  intended  it  The  very  absurdity  of  it  is 
a  reason  ^y  we  should  construe  the  Act  literally;  and  if 
it  be  so  construed,  it  does  not  apply  to  this  case,  because 
there  is  no  dispute  with  a  member,  for  he  is  dead,  and  so 
the  pjaintiff  cannot  be  a  person  daiming  on  account  of  a 
member.  That  is  the  literal  construction  and  ordinary 
maaTiing  of  the  w(»da  Then,  why  should  we  construe  the 
Act  literally  in  order  to  create  an  absurdity  ?  Here  is  a 
dii^ute  between  the  society  on  the  one  hand,  and  the  exe- 
cutor of  a  member  on  the  other,  as  to  a  large  sum  of  money 
due  on  a  policy  of  assurance;  and  if  that  were  within  the 
arbitiation  clause,  how  are  the  arbitrators  to  make  their 
award  ?  The  form  oi  award  given  in  the  schedule  of  the 
10  Geo.  4,  c.  56,  does  not  recite  that  there  was  a  dispute 
about  a  policy  of  insurance,  but  it  merely  says  that  the 
major  part  of  the  arbitrators  do  award  and  order  that  A.  B. 
do,  on  a  certain  day,  pay  to  C.  D.  the  sum  of  &c., ''  or,  we 
do  hardly  remetate  m,  or  eapd  A.  B./ram,  the  said  so- 
ciety,"   That  shews  the  nature  of  the  disputes  which  were 
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185a        intended  to  be  decided  by  arbhrators,  and  that  other  oon- 
Kblsaix      tracts  of  the  society  were  to  be  determined  in  the  way  in 
which  the  law  of  the  land  requires  them. 


V, 

Ttleb. 


Piatt,  B. — I  am  of  the  same  opinion.  The  question  is, 
whether  this  is  such  a  contract  as  was  intended  by  the 
Legislature  to  be  decided  by  arbitrators.  The  orignal  for*- 
mation  of  these  societies  was  for  the  relief  and  maintenance 
of  members  and  their  families  in  sickness,  old  age,  and  in> 
firmity;  and  by  payment  of  a  weekly  or  other  sum  they 
became  entitled  to  assistance.  There  is  no  provision  in  the 
10  Geo.  4,  a  56,  with  respect  to  the  insurance  of  a  sum  pay- 
able on  the  death  of  a  member.  But  the  4  &  5  Will  4, 
c.  40,  introduced  another  state  of  things.  The  2nd  section 
of  that  Act  provides,  that  in  addition  to  the  purposes  for 
which  these  societies  may  be  formed  under  the  10  Gea  4, 
c.  56,  they  may  be  formed  "  for  any  other  purpose  which  is 
not  illegal.''  That  enabled  a  member  to  provide  for  a  pay- 
ment to  his  widow  upon  the  contingency  of  deatL  But  in 
that  case  the  statute  requires  that  "  the  contributions  shall 
be  kept  separate  and  distinct,  or  the  charges  defrayed  by 
extra  subscriptions  of  the  members  at  the  time  such  con* 
tingencies  take  place."  There  is  good  reason  for  that  pro- 
vision, for  one  person  might  have  been  a  member  of  the 
society  for  fifty  or  sixty  years^  and  another  for  four  or  five 
years  only,  and  it  would  be  but  just  that  a  different  sum 
should  be  payable  on  the  contingency  of  their  deaths,  inas- 
much as  the  society  deserved  greater  profits  from  the  one 
than  the  other.  That  was  to  them  in  one  sense  an  in- 
surance, because  the  money  which  they  paid  was  like  a 
premium  paid  on  an  ordinary  life  insurance.  Doubtless,  a 
question  arose  whether  persons  who  thus  became  entitled 
to  a  large  sum  of  money,  should  enjoy  the  exemption  from 
stamp  duty  which  was  granted  to  these  societies,  as  being 
composed  of  the  poorer  classes.  Then  came  the  3  &  4  Vict. 
c.  73,  which  provides  that  the  exemption  shall  not  extend 
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to  any  friendly  society  "  where  the  sum  to  be  assured  to  1856. 
any  individual "  shall  exceed  2001.  No  doubt  the  intro- 
duction of  those  words  led  to  these  societies  carrying  on  the 
business  of  ordinary  life  assuranca  The  9  &  10  Vict  c 
27»  was  passed  in  order  to  define  the  purposes  for  which 
these  societies  might  be  established.  The  1  st  section  recites, 
that  doubts  had  been  entertained  on  that  subject,  and  it 
then  proceeds  to  enumerate  the  purposes,  the  first  of  which 
is  "  For  the  lawful  insurance  of  money  to  be  paid  on  the 
death  of  the  members  to  their  husbands,  wives,  or  children, 
kindred  or  noTWiTieea."  It  has  been  contended  that  the 
word  "  nominees  "  includes  executors ;  but  it  means  persons 
named  as  distinguished  from  executors ;  and  in  my  opinion 
the  word  has  been  advisedly  inserted  in  the  section  in  order 
to  exclude  an  insurance  of  this  kind.  If  the  deceased  had 
nominated  another  person.  I  doubt  whether  that  person 
could  have  maintained  an  action  on  the  policy.  It  is  cer« 
talnly  a  startling  proposition,  that  a  claim  on  a  policy  of 
assurance  for  lOOOJ.  must  be  decided  by  compulsory  arbi- 
tration, the  arbitrators  being  chosen  by  ballot ;  but  in  truth 
the  amount  is  immaterial,  for  an  assurance  of  this  kind  was 
never  contemplated  by  the  legislature. 

Martik,  B. — I  am  of  the  same  opinion.  It  seems  to  me 
that  the  case  is  firee  from  doubt  The  question  is,  whether 
the  claim  upon  this  document  must  be  decided  by  arbitra- 
tors, or  whether  the  party  seeking  to  enforce  it  may  resort 
to  the  ordinary  tribunals  of  the  country.  The  document 
is  in  the  form  of  a  policy  of  assurance,  and  in  truth  it 
is  nothing  more  or  less  than  a  common  life  policy.  It 
b^;ins  by  reciting  that  the  intestate  was  desirous  of  efiec^ 
ing  an  assurance  with  this  institution  for  the  sum  of  lOOOZ. ; 
that  he  had  delivered  to  the  office  of  tiie  institution  a  pro- 
posal and  declaration  in  writing  as  to  his  age,  &c. ;  and 
that  he  agreed  that  such  declaration  should  be  the  basis 
of  the  contract  between  him  and  the  institution ;  and  that 
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if  any  untrue  statement  was  contained  in  it,  tJie  contract 
should  be  void.     That  is  the  introductory  statement  in 
every  common  life  policy.     Then,  after  reciting  that  the 
proposer  had  paid  to  the  institution  the  premium  for  the 
assurance  for  one  year,  it  is  witnessed  that  the  directors 
whose  names  are  thereunto  subscribed  agree  that  in  case 
the  assurer  shall  die  before  a  certain  day,  or  if  he  shall 
survive  that  day,  and  pay  the  yearly  premium,  ''the  funds 
of  the  institution  shall,  conformably  to  the  rules  and  regu- 
lations thereof,  and  subject  to  the  proviso  next  thereinafter 
contained,''  be  liable  to  pay,  within  three  months  after 
notice  of  the  decease  of  the  assurer,  to  his  executors,  ad- 
ministrators,   or    assigns,    10002.      The   next  proviso  is, 
that  the  sum  assured  may,  by  indorsement  on  the  policy, 
be  made  payable  to  the  widow  or  child  of  the  assurer,  and 
thus  they  would  get  the  money  free  from  probate  duty  or 
legacy  duty.     It  would  seem  that  the  object  of  this  society 
is  to  carry  on  the  business  of  an  ordinary  insurance  office 
under  the  disguise  of  a  friendly  society,  and  so  enable  per- 
sons to  avoid  the  payment  of  duty.     The  policy  then  pro- 
vides for  misstatements,  &c    Then  there  is  a  provision  that 
the  assurance  shall  be  Uable  to  the  conditions  indorsed  on 
the  policy,  "  and  to  the  other  rules  and  regulations  of  the 
said  institution,  so  far  as  the  same  shall  or  may  be  ap- 
plicabla"  It  lastly  provides,  that  the  funds  of  the  institution 
shall  alone  be  liable  to  make  good  all  claims  in  respect  of 
the  policy,  and  that  no  director  shall  be  liable  to  any  action, 
suit,  or  demand,  except  so  far  as  he  is  responsible  under  the 
10  Geo.  4,  c.  56,  and  4  &  5  Will.  4,  c.  40.     It  has  been  pro- 
perly conceded,  that>  unless  this  contract  is  within  those  Acts, 
a  provision  of  that  kind  is  of  no  avail ;  for  the  law  will  not 
permit  a  person  who  enters  into  a  binding  contract^  to  say  in 
another  clause  that  he  will  not  be  liable  to  be  sued  for  a  breach 
of  it     It  is  also  clear,  that,  although  the  sum  assured  is  de- 
clared to  be  payable  out  of  the  funds  of  the  society,  yet, 
according  to  the  construction  which  such  a  clause  has  re- 
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oeived  in  Courts  of  law,  on  action  will  lie  against  the      ^86& 
directors  to  recover  it,  and  it  is  for  them  to  make  out  that 
the  society  has  no  funds.     With  respect  to  the  clause 
enabling  the  assurer  to  appoint  payment  of  the  sum  assured 
to  his  wife  or  child,  in  my  opinion,  that  clause  is  wholly 
inoperativa    No  action  could  be  maintained  by  the  wife  or 
child,  but  only  by  the  executor;  for  the  law  will  not  permit 
the  fiscal  dues  of  the  country  to  be  evaded,  by  changing  a 
contract  with  the  assurer  into  one  with  his  wife  or  child. 
Then  with  respect  to  the  indorsements  on  the  policy,  it  is 
stated  that  the  institution  is  established  under  the  6  Qea 
4,  a  56,  and  that  a  copy  of  the  rules  and  regulations  has 
been  deposited  with  the  derk  of  the  peace  for  the  city  of 
Londoa     Under  the  head  ''  Conditions  of  Assurance,"  it  is 
stated  that  "  all  assurers  shall  be  deemed  and  taken  to  have 
notice  of  the  rules  and  regulations  of  the  institution,''  and 
that  ''every  assurance  is  subject  to  all  tlie  rules  and  regu- 
lations applicable  thereto/'    Then  follow  other  conditions 
which  are  found  on  every  ordinary  life  policy.    The  law  of 
England  does  not  regard  the  name  by  which  a  document  is 
called,  but  what  it  really  is ;  and  this  is  an  ordinary  life 
policy.     The  first  Act  relating  to  the  question  is  the  10 
Geo.  4,  c  56,  intituled  **  An  Act  to  consolidate  and  amend 
the  Laws  relating  to  Friendly  Sodetiea"    The  2nd  section 
recites,  that  certain  friendly  societies  have  been  established 
for  raising  by  voluntary  subscription  of  the  members  thereof 
separate  funds  for  the  mutual  relief  and  maintenance  of  the 
said  members  in  sickness,  old  age,  and  infirmity,  and  it  is 
expedient  to  give  protection  to  such  societies  and  the  funds 
thereby  established,  and  to  form  encouragement  to  other 
persons  to  form  the  like  societiea"    It  then  proceeds  to 
give  considerable  protection  and  encouragement  to  such 
societies,  and,  amongst  other  benefits,  it  exempts  them  from 
stamp  duty,  and  enables  them  to  invest  their  funds  in  the 
savings  banks,  and  with  the  commissioners  for  the  reduc- 
tion of  the  national  debt.     It  is  obvious  that  the  ol^ect  of 

nn2 
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i^^  the  legislature  was  to  enable  persons  In  a  humble  rank  of 
life  to  provide  for  the  maintenance  of  themselves  and  their 
fieunilies  in  sickness,  old  age,  or  infirmity.  Then  is  there 
the  slightest  ground  for  supposing  that  this  institution  is  of 
that  character  ?  The  ndes  indeed  commence  by  stating 
that  "  the  object  of  this  institution  is  to  raise  by  subscrip- 
tion, amongst  the  members  thereof,  a  fund  for  the  mutual 
benefit,  relief,  and  maintenance  of  such  members,  their 
•wives,  children,  relations^  and  nominees ; "  and  no  doubt^  if 
that  were  so,  it  would  be  within  the  Friendly  Societies  Acts. 
But  rule  2  is  headed  ''Assurances  to  be  effected,''  and 
*"  Department  1  *'  is  ''  An  assurance  of  a  sum  of  money  pay- 
able  at  the  death  of  the  assured,  to  his  or  her  executors,  or 
to  any  surviving  nominee  or  nomineea"  What  is  that  but 
a  common  and  ordinary  life  policy  ?  Then  "  Department 
2,'' — ^  An  assurance  as  in  the  former  case,  but  with  the 
provision,  that  if  the  assured  shall  attain  to  an  age  agreed 
on,  the  amount  assured  shall  be  paid  to  himself  on  attain- 
ing that  age,  instead  of  being  paid  at  his  decease."  There 
is  scarcely  a  single  prospectus  of  a  life  insurance  office  which 
does  not  state  the  same  thing.  Then  the  rule  goes  on  to 
say,  "The  members  of  Departments  I  and  2  are  required 
to  abstain  firom  all  intoxicating  beverages,  or  pay  an  extra 
premium.''  That  is  merely  furnishing  an  insurance  for 
a  particular  dass  of  persons,  just  as  there  are  insurance 
offices  for  members  of  the  universitiecf,  or  the  law,  &a 
Departments  9  and  10  are  the  same  insurances  as  1  and 
2,  but  without  the  condition  of  abstinence  fix>m  intoxi- 
cating liquors.  "  Department  4  "  is  '^  An  assurance  of  a 
sum  of  money  payable  as  in  Department  3,  or  at  the  end  of 
any  number  of  years."  Departments  5,  6,  7,  and  8  are  the 
common  assurance  of  an  annuity.  Therefore  the  business 
transacted  by  this  society  is  nothing  more  or  less  than  that 
of  an  ordinary  insurance  office,  and  altogether  unlike  that 
of  a  society  established  for  the  purpose  of  affording  relief 
and  maintenance  to  its  members  in  sickness,  old  age,  or 
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infirmity.     But  the  case  does  not  rest  there.      The  10  Qea         1866, 
4,  c.  56,  s.  3-I*,  requires  a  return  to  be  made  to  the  clerk  of 
the  peace,  in  the  form  prescribed  by  the  schedule,  of  the 
sickness  and  mortality  of  the  members  for  the  five  years 
preceding ;  and  can  it  be  said,  that  such  a  return  applies  to 
a  common  and  ordinary  life  insurance  office  ?    Then  again, 
look  at  the  form  of  the  award  in  the  schedule  of  the  10 
Geo.  4,  c.  56.     That  is  a  most  proper  form  of  award  where 
the  question  is,  whether  a  member  is  entitled  to  Ss.  a  week ; 
or  whether  he  is  to  be  reinstated  in  or  expelled  from  the 
society :  but  it  would  be  absurd  to  apply  it  to  such  an  in- 
surance as  thia    The  27th  section  of  the  10  Geo.  4,  c.  56> 
makes  no  provision  for  costs ;  and  it  could  never  have  been 
intended  that  a  claim  on*  a  policy  for  10,0002.  should  be 
decided  by  arbitrators,  who  have  no  power  to  give  costa    It 
is  an  abuse  of  language  to  say  that  such  a  claim  is  within 
that  Act    The  4  &  5  Will  4,  c.  40,  s.  2,  defines  the  pur- 
poses for  which  friendly  societies  may  be  established  in 
precisely  the  same  manner  as  the  10  Geo.  4,  a  56,  and  adds, 
"  or  for  any  other  purpose  which  is  not  illegal''    Regiiia  v. 
Shortridge  (a)  is  an  express  authority  that  that  means  pur- 
poses of  a  similar  kind.     The  3  &  4  Vict  a  73,  was  ob- 
viously passed  because  the  legislature  found  that  these  socie- 
ties abused  their  privilege  of  exemption  from  stamp  duty. 
The  9  &  10  Vict  c.  27,  is  still  relied  on,  but  in  my  opin- 
ion the  15th  section  of  that  Act  puts  an  end  to  the  claim 
to  have  this  matter  submitted  to  arbitration.     The  term 
"  insurance  of  money  "  does  not  mean  money  to  be  paid, 
imder  a  common  policy  of  insurance,  to  the  executors  of  the 
assured,  but  money  to  be  paid  on  the  death  of  a  member  to 
his  wife,  children,  or  nominee,  or  for  his  burial    That  is  an 
insurance  in  one  sense,  though,  perhaps,  the  term  is  incor- 
rectly used;  but  it  only  means  such  an  insurance  as  the 
previous  statutes  authorised  these  societies  to  grant    Then 

(a)  1  D.  &  L.  865. 
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^66^  it  is  said,  that,bythe  7th  section  of  the  9  &  10  Vict  c  27, 
this  institution  became  a  friendly  society  within  the  pro- 
visions of  the  4  &  5  WilL  4,  a  46,  from  the  time  its  rules 
were  certified  and  allowed.  No  doubt  it  would  if  it  had 
been  within  the  provisions  of  the  10  Geo.  4,  a  56 ;  but,  be- 
cause it  has  obtained  a  certificate  fix>m  a  person  who,  under 
the  circumstances,  had  no  judicial  power  to  grant  one,  it 
cannot  legally  obtain  the  benefit  of  carrying  on  the  busi- 
ness of  an  ordinary  life  insurance  office.  For  these  reasons, 
I  am  of  opinion  that  this  is  not  a  friendly  society  within  the 
meaning  of  those  Acts ;  and  that^  even  if  it  were,  a  contract 
of  this  kind  was  never  intended  by  the  legislature  to  be  sub- 
mitted to  arbitration. 

Judgment  for  the  plaintiff  (a). 

(a)  See  the  17  &  18  Vict.  c.  56,  and  18  &  19  Vict  c.  6a 
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1666. 


Job  v.  LAMa  Jan.  15. 


D 


ECLARATION  for  moDey  payable  by  the  defendant  to  The  7  &  8 
the  plaintiff  for  the  defendant's  use,  by  the  plaintiff's  per-  23  which  pro- 
xniasion.  of  rooms  and  chambers  in  and  parcel  of  a  certain  ^±^r 
messuage  of  the  plaintiff  joint  stock 

Plea. — ^Thaty  before  and  at  the  time  of  making  the  oon-  TinoDaiiy  re- 
tract on  which  the  plaintiff's  claim  arises,  the  defendant  ^terallaT^"^ 
was  then  a  promoter  of  a  joint  stock  company  intended  to  ^'Jj'??^^'"'' 
be  established  in  England  for  the  purpose  of  insurance  on  land,  &&,  ex- 
lives,  the  capital  stock  of  which  was  agreed  to  be  divided  teotbemade 
into  shares,  so  as  to  be  transferable  without  the  express  Se^^^puftk^ 

consent  of  all  the  copartners,  and  which  at  its  formation,  of  the  com- 
pany, and  to 
or  by  subsequent  admission  (otherwise  than  by  admission  take  effect 

subsequent^  by  dissolution,  or  other  act  of  law),  consisted  ^^^  of  com- ' 
of  more  than  twenty-five  members,  the  formation  of  which  P^®**  registra- 

•^  tion,  only  ap- 

company  commenced  after  the  1st  of  November,  1854,  and  pUee  to  con- 
which  was  not  for  erecting  a  bridge  or  other  works  men-  the  direoton 
tioned  in  the  statute  in  such  case  made,  which  could  not  JIiTof  Uw^ 
be  carried  into  execution  without  obtaining  the  authority  company;  and, 

—^      ,  •  therefore, 

of  Parliament,  and  which  was  not  incorporated  or  intended  where  the 
to  be  incorporated  by  statute  or  charter,  or  authorised  or  ^  ietto"the 
intended  to  be  authorised  by  statute  or  letters  patent,  to  jtf^^^^^t^ 
sue  or  to  be  sued  in  the  name  of  any  officer  or  person,  agreed  to  take 
which  proposed  company  then  was  a  joint  stock  company  miBes  at  a 
within  the  true  intent  and  meaning  of  the  statute  (8  &  9  ^^^^^^^^ 
Vict  c.  110),  and  to  which  the  provisions  of  the  said  Act,  contract  was 

.     ,     ,     \  .  .  .      ,  .  ««    ^    t  .7   valid,  notwith- 

particularly  the  provision  contained  m  sect.  23  of  the  said  Btaoding  the 
Act,  were  applicable.    That,  after  the  provisional  registra-  |^  j^^^^,  ^" 
tion  of  the  company  had  been  certified  by  the  register  of  i**^'^*  "^^^ 

*      •'  .f  o  company  pro- 

joint  stock  companies,  and  within  twelve  months  from  the  yisiomiily  re- 
date  of  such  certificate,  and  whilst  the  company  was  pro-  ^  presides 

were  taken  by 
him  for  the 
uae  d,  and  were  occupied  by,  the  company. 
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^856^  yisionally  registered,  and  whilst  the  promoters  of  the  com* 
pany  were  empowered  by  the  company  to  act  provisionally, 
and  before  the  company  had  obtained  a  certificate  of  com- 
plete registration,  the  defendant  as  such  promoter,  and  for 
and  on  behalf  of  the  said  company,  illegaUy  cmd  contrary 
to  the  statute  in  such  case  rruide^  contracted  with  the 
plaintiff  for  the  use  of  the  said  rooms  and  chambers,  and 
that  the  defendant  as  such  promoter,  and  for  and  on  behalf 
of  the  company,  should  hold  the  said  rooms  and  chambers 
(tiie  same  being  lands),  which  contract  was  not  for  any 
thing  necessarily  required  for  the  establishing  of  the  com- 
pany, nor  was  it  a  contract  made  conditional  on  the  com* 
pletion  of  the  company,  or  to  take  effect  after  a  certificate 
of  complete  registration.  Act  of  Parliament,  or  charter,  or  let- 
ters patent  should  have  been  obtained. — ^Averments. — ^That 
the  plaintiff  had  notice  of  the  premises  at  the  time  of  the 
making  of  the  contract;  and  that  the  use  of  the  rooms  and 
chambers  in  the  declaration  mentioned  was  the  use  of  the 
same  imder  the  said  illegal  contract;  and  that  the  permis- 
sion of  the  plaintiff  in  the  declaration  mentioned  was  given 
by  snch  illegal  contract. 

Seplication. — The  plaintiff  joins  issue  upon  the  plea. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sitting 
after  last  Michaelmas  Term,  it  appeared  that  the  action 
was  brought  to  recover  the  sum  of  271Z.  9«.,  for  the  rent  of 
premises  let  by  the  plaintiff  to  the  defendant  under  the 
following  circumstances — ^The  defendant  was  a  director  of 
a  company  provisionally  registered  under  the  8  &  9  Vict, 
a  110,  called  ''The  General  Indemnity  Insurance  C!om- 
pany/'  The  company  having  advertised  for  offices  for  the 
purposes  of  their  business,  a  correspondence  took  place  be- 
tween the  directors  and  the  plaintiff,  who  was  desirous  of 
letting  a  part  of  his  house  in  Cannon-street,  when  an  agree- 
ment was  entered  into  (so  far  as  material)  as  follows: — 

"  Memorandum  of  agreement,  made  the  23rd  of  Januaiy, 
1854,  between  Alfred  Job,  of  &a  (the  plaintiff),  of  the  one 
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part,  and  H.  Lamb,  of  &c.  (the  defendant),  J.  Muschamp^  ^^^^ 
of  &a,  J.  Ferguson,  of  &c.,  and  E.  Tomlinson,  of  Sec,  of  the 
other  part  The  said  A.  Job  agrees  to  let,  and  the  said  H* 
Lamb,  J.  Muschamp,  H.  Ferguson,  and  K  Tomlinson, 
jointly  and  severally  agree  to  rent  and  take,  so  many  of  the 
rooms  contained  or  comprised  on  the  basement  and  ground 
floor  of  the  messuage  and  premises  of  A.  Job,  situate  &a, 
as  are  particularly  shewn  on  a  plan  hereunto  annexed,  for 
tlie  t&cm  of  three  years  from  the  25th  of  March,  1854,  at 
the  yearly  rental  of  320J.,  payable  quarterly,"  &a 

The  company  occupied  the  premises  under  the  agree- 
ment until  the  29th  of  September,  1855.  Evidence  was 
adduced  to  shew  that  the  premises  were  not  such  as  were 
necessarily  required  for  the  establishment  of  the  company. 

It  was  submitted,  on  the  part  of  the  defendant^  that  this 
was  a  contract  entered  into  by  the  directors  of  a  company 
provisionally  registered,  in  contravention  of  the  7  &  8  Vict 
c  110,  a  23,  and  therefore  void.  Bull  y.  Chapmcm(a) 
was  referred  to.  The  learned  Judge  was  of  opinion  that 
this  was  not  a  case  within  the  statute,  and  a  verdict  was 
foimd  for  the  plaintiff  for  27U.,  leave  being  reserved  to  the 
defendant  to  enter  a  verdict  for  him. 

PreTUice  now  moved  accordingly. — ^The  defendant  is  en- 
titled to  have  the  verdict  entered  for  him.  The  7  &  8  Vict 
c  110,  &  23,  prohibits  the  promoters  of  a  joint  stock 
company  provisionally  roistered  from  contracting  for  or 
holding  land,  except  the  contract  be  made  conditional  on 
the  completion  of  the  company,  and  to  take  effect  after 
the  certificate  of  complete  registration.  Bull  v.  Cha/p- 
7rujm(a)  is  an  express  authority  that  contracts  entered 
into  in  contravention  of  that  enactment  are  illegal  and 
void.     [Marti/a,  R — ^That  case  has  no  application.    Here 

(a)  8  Exch.  444. 
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^^^•^  there  is  a  written  agreement,  by  which  the  defendant 
agreed  to  take  the  premiRes  and  pay  a  certain  rent  for 
them,  and  the  phiintiff  agreed  to  let  them  to  him  on 
those  terms.  Suppose  a  promoter  of  a  provisionally  re; 
gistered  company  w^nt  to  the  owner  of  certain  premises 
and  told  him  that  the  company  would  soon  be  completely 
registered,  and  that  they  were  desirous  of  renting  his  pre- 
mises, would  it  not  be  competent  for  the  owner  to  say  "  I 
will  have  nothing  to  do  with  the  company,  but  I  am  will- 
ing to  accept  you  as  a  tenant  X*  Then,  if  the  parties  after- 
wards signed  an  agreement,  could  the  tenant^  as  soon  as 
the  rent  became  due,  turn  round  and  say  '^  I  am  not  bound 
to  pay  any  rent,  although  I  have  agreed  to  do  so,  because, 
at  the  time  I  entered  into  the  agreement,  I  was  a  promoter 
of  a  company  provkionaUy  registered,  and  1  took  the  pre- 
mises  for  the  purpose  of  canying  on  the  business  of  the 
company?'']  In  JSttU  v.  Ghoi/pmam(a\ Parke,  R,  in  deliver- 
.ing  the  judgment  of  the  Courts  says,  ''  If  such  acts  are  not 
absolutely  prohibited,  the  plea  would  amount  to  the  general 
issue;  because  it  would  mean  simply  that  the  defendants 
had  no  authority  to  bind  their  principals  to  the  contract 
mentioned  in  that  plea.  But  if,  on  the  other  hand»  the 
acts  are  positively  prohibited  by  this  statute,  the  contmct 
would  be  illegal  and  void,  and  the  plea  would  not  be  open 
to  the  objection  of  amounting  to  the  general  issua  On 
.  reference  to  the  language  of  the  23rd  section,  and  adopting 
the  ordinary  rule  of  construction,  we  are  of  opinion  that 
the  Act  makes  the  contract  illegal.''  [Alderaon,  B. — ^The 
word  "illegal'''  does  not  mean  illegal  in  all  respects,  but 
only  as  binding  the  company.  The  enactment  was  intended 
to  protect  persons  who  should  afterwards  become  members 
of  the  company  bora  the  acts  of  the  provisional  conimittee ; 
and  as  against  such  persons  the  acts  prohibitod  by  the 
statute  are  illegal  and  void]    The  defendant  is,  at  all 

(q)  8  Excb.  444. 
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events,  entitled  to  the  verdict^  since  the  plea  was,  in  point  ^^56. 

of  &ct^  proved;  and  if  it  is  bad  in  law,  the  plaintiff  can  Job 

move  for  judgment  non  obstante  veredicto.     [Ma/rtin,  B.  t.^mw 
— ^It  was  not  proved  that  the  contract  was  illegal] 

Alderson,  B. — ^The  plea  was  not  proved;  nor  is  it  a 
good  plea.  The  7  &  8  Vict  c.  110,  s.  23,  applies  only  to 
contracts  by  the  provisional  directors  as  stecA. 

PuLTT,  B.,  and  Mabtik,  B.,  concurred. 

Rule  refused 


T 


FLncROFT  and  Others  t;.  Fletcheb.  jan,  84. 

HIS  was  a  rule  calling  on  the  plainti£Es  to  shew  cause  The  5iBt  sec* 

why  the  defendant  should  not  be  at  liberty  to  deliver  to  common  Law 

them  interrogatories,  pursuant  to  the  61st  section  of  the  ^g]^^^^^ 

Common  Law  Procedure  Act,  1854.  enables  the 

The  rule  was  obtained  on  the  affidavit  of  the  defendant  cauae  to  deU- 

and  his  attorney,  which  stated  that  the  action  was  eject-  t^Mu^nuly 

ment  to  recover  possession  of  certain  messuages,  premisesi  °?f^  .^  ^ 

and  land  situate  at  Hendon  in  the  county  of  Middlesex ;  very  maj  be 

and  that  the  defendant  appeared  in  respect  of  the  whole  of  ^^^UoiS^ot^ 

the  premises :  that  the  premises  were  conveyed  to  the  de-  *•*  ^^^  ^hat 

fondant    on    the    12th   of  September,   1853,  by  James  seoUonade- 

^ ,  ,  •  fendant  in 

Fletcher,  who  was,  as  defendant  believed,  entitled  to  the  ejectment  ia 

same  in  fee  under  the  will  of  Henry  Flitcroft^  deceased,  ^^rogate  the* 

and  under  a  conveyance  thereof  executed  to  the  said  James  ^he^iracter 

Fletcher  by  one  Joseph  Walmsley,  who  was,  as  defendant  in  which  he 

believed,  the  heir  at  law  of  the  said  Heniy  Flitcroft ;  that^  natun  of  the 

from  the  time  of  the  death  of  the  said  Henry  Flitcroft,  ^^fte^" 

leliee. 


V, 
FUETCHEB. 
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1856.  which  took  place  in  the  year  1826,  the  said  Barnes  Fletcher 
^i^^n  was  in  uninterrupted  possession  of  the  said  premises  down 
to  the  time  of  the  said  conveyance  thereof  by  the  said 
James  Fletcher  to  the  defendant,  and  that  since  the  said 
conveyance  the  defendant  has  been  in  uninterrupted  pos- 
session thereof ;  that,  from  statements  made  to  deponents 
by  James  Flitcrofb,  one  of  the  plainti£b,  and  others, 
deponents  have  reason  to  suppose  that  the  plaintifis,  or 
some  or  one  of  them,  claim  to  be  descended  from  an  allied 
common  ancestor  of  themselves  and  of  the  said  Henry 
Flitcroft,  who  died  upwards  of  two  hundred  years  ago,  but 
that  deponents  are  wholly  ignorant  of  the  mode  in  which 
the  plaintiffs  trace  the  alleged  heirship  to  the  said  Henry 
Flitcroft  of  themselves,  or  of  the  parties  from  whom  they 
claim,  if  such  be  in  tact  the  character  in  which  they  claim ; 
and  that  deponents  have  no  means  of  inquiring  into  the 
same,  or  of  preparing  to  meet  the  case  which  may  be  set 
up  by  the  plaintifib  on  the  trial ;  that  deponents  have  been 
advised  by  counsel  and  verily  believe,  that  it  is  necessary 
and  material  for  the  defence  of  this  action  that  they  should 
obtain  discovery  of  the  nature  of  the  case  intended  to  be 
made  on  the  part  of  the  plaintiffs,  and  that  without  such 
discovery  the  deponents  cannot  safely  proceed  to  the  trial 
of  this  action;  that  there  is  a  good  defence  upon  the 
merits,  and  that  the  discovery  is  not  sought  for  the  purpose 
of  delay. 

The  interrogatories  proposed  to  be  delivered  were  as 
follows : — 

1.  In  what  character  or  in  what  right  do  you  and  each 
of  you  claim  to  be  entitled  to  the  possession  of  the  premises 
claimed  by  you  in  this  action  ? 

2.  Do  you,  or  any  of  you,  claim  to  be  entitled  to  the 
same  as  heir  at  law  of  Henry  Flitcroft  deceased  ? 

3.  If  so,  do  you  allege  that  you,  or  any  of  you,  are  his 
heir  at  law,  and  through  what  links  do  you  trace  such 
heirship? 
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4.  Do   you,  or  any  of  you,  claim  to  be  entitled  as        ^^56.^ 
grantees  from  or  trustees  for  any  person  or  persons  claim-      Futoboff 
ing  to  be  heir  at  law  of  the  said  Henry  Flitcrofb.  Flitoheb. 

5.  If  so,  who  is  or  are  the  person  or  persons  whose 
grantees  or  trustees  you,  or  any  of  you,  daim  to  be  ?  and 
how  do  you  allege  that  such  person  or  persons  is  or  are  the 
heir  at  law  of  the  said  Henry  Futcroft ;  and  through  what 
links  do  you  trace  such  heirship  ? 

6.  Have  you,  or  any  of  you,  any  right  to  or  interest  in 
the  said  premises  except  as  aforesaid ;  and  if  so,  what  is  the 
nature  of  such  right  or  interest  ? 

A  similar  application  had  been  made  to  Crowder,  J.,  {it 
Chambers,  who  referred  the  matter  to  the  Court 

Sir  F.  Theaiger,  Lush,  and  Brandt  shewed  cau^e. — First, 
the  provisions  of  the  5l6t  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  do  not  apply  to  the  action  of  ejectment 
That  section  enacts,  that  "  In  all  causes  in  any  of  the  supe- 
rior Courts,  by  order  of  the  Court  or  a  Judge,  the  plaintiff 
may  with  the  declaration,  and  the  defendant  may  with  the 
plea,  or  either  of  them  by  leave  of  the  Court  or  a  Judge 
may  at  any  other  time,  deliver  to  the  opposite  party  or  his 
attorney,  &a  intemigatories  in  writing  upon  any  matter  as 
to  which  discovery  may  be  sought,"  &a  That  imports  a 
form  of  action  in  which  there  is  both  a  declaration  and 
plea.  The  83rd  section  enables  a  defendant  to  plead  an 
equitable  defence  "in  any  case  in  any  of  the  superior 
Courts,"  &&,  and  yet  it  has  been  held  that  such  a  defence 
cannot  be  pleaded  in  ejectment,  there  being  no  plea  in  that 
form  of  action:  Neave  v.  Avet^  (a).  iThe  time  for  deliver- 
ing the  interrogatories  has  reference  to  the  different  stages 
in  an  action,  and  cannot  apply  to  ejectment,  in  which  the 
only  step  taken  by  the  defendant  is  to  appear  to  the  writ 
and  defend. 

(a)  16  C.  B.  328. 
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Secondly,  assuming  that  the  51st  section  of  the  Common 
Law  Procedure  Act,  1854,  applies  to  actions  of  ejectment^ 
the  question  is^  to  what  extent  is  tlie  defendant  entitled 
to  a  discoveiy?  Now,  in  a  Court  of  equity,  the  defendant 
would  have  a  right  to  know  in  what  character  the  plaintiff 
sues,  whether  as  heir  or  otherwise;  but  not  to  know  the 
pedigree  of  the  plainti£C  much  less  the  manner  in  which 
he  intends  to  establish  it  In  Wigram  on  Discovery,  sect 
S72,  it  is  said,  "  Lord  RedeadoUe,  however,  in  speaking  of 
the  purposes  for  which  discovery  is  given,  says,  the  plaintiff 
may  require  a  discovery  of  the  case  on  which  the  defendant 
relies,  and  of  the  mcmner  in  which  he  vnlends  to  support 
it  (a).  The  first  of  these  propositions — ^that  a  plaintiff  is 
entitled  to  a  discovery  of  the  case  on  which  the  defendant 
relies,  that  is,  that  the  plaintiff  is  entitled  to  know  what  the 
case  is — admits  of  no  doubt  .  .  .  The  second  part  of 
the  above  quotation  from  Lord  Redesdale,  namely,  that  the 
plaintiff  has  a  right  to  know  in  what  manner  the  defend- 
ant intends  to  support  his  case,  must  (it  is  conceived)  be 
an  inaccuracy.  It  is  decidedly  opposed  to  all  the  autho- 
ritiea"  [Alderson,  B. — Formerly,  in  all  real  actions  brought 
by  an  heir  on  the  seisin  of  his  ancestor,  it  was  not  enough 
to  say  that  he  was  heir  to  such  a  one  generally,  but  he  was 
bound  to  set  forth  specially  in  what  manner  and  how  he 
was  heir.]  The  reason  of  that  rule,  no  doubt,  was  that  a 
party  who  had  been  in  possession  for  sixty  or  thirty  years, 
(which  were  the  periods  of  limitation  in  writs  of  right  and 
formedon,)  ought  not  to  be  disturbed  unless  the  demandant 
shewed  title.  The  defendant  will  rely  on  Metcalf  v.  Her- 
vey  (6),  where  Lord  Hardwiche  said,  "  The  question  comes 
to  this,  whether  any  person  in  possession  of  an  estate,  as 
tenant  or  otherwise,  may  not  bring  a  bill  to  discover  the 
title  of  a  peraon  bringing  an  ejectment  against  him,  to  have 
it  set  out,  and  see  whether  that  title  be  not  in  some  other. 

(a)  Bedes.  Plead.  9.  {h)  1  Yes.  sen.  24a 
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I  am  of  opinion  he  may,  to  enable  him  to  make  a  defence  1856.^ 
in  ejectment,  even  considering  him  as  a  wrongdoer  against  Futcbor 
everybody."  In  Bmvman  v.  Lygon  (a),  Eyre,  C.  B.,  ob-  FxAvoBxit. 
served,  that  *'  the  rule  laid  down  by  Lord  Ha/rchviche  goes 
very  far,  and  that  he  should  not  be  inclined  to  follow  it  to 
that  extent  without  examining  further  into  the  authority 
of  the  decision."  In  Hare  on  Discovery,  p.  205,  the 
learned  author  observes,  that  **  the  decision  in  the  case  of 
Metoalf  v.  Harvey  seems  to  extend  no  further  than  is  in- 
volved in  the  principle  now  established,  that  a  bill  raises  a 
sufficient  foundation  for  a  discovery  which  suggests  a  cause 
of  apprehension,  that^  if  the  defendant  should  recover  in 
his  suit  or  action,  the  plaintiff  may  yet  be  sued  by  some 
other  person."  The  correct  rule  is  stated  in  BeUwood  v. 
WetkeriU  (b)  by  Lord  Abinger,  who  says,  that  where  a  party 
is  in  possession  of  an  estate,  and  a  perfect  stranger  comes 
to  turn  him  out,  alleging  himself  to  be  the  person  entitled, 
it  is  bnt  reasonable  that  the  party  so  attacked  should  have 
an  opportunity  of  knowing  the  plaintiff's  case;  so  far  as 
whether  he  claims  as  heir  at  law,  whether  he  claims  under 
a  devise,  or  whether  he  alleges  any  imperfection  in  the 
defendant's  title  deeda"  [Plait,  B.,  referred  to  Fitz.  Nat. 
Brev.  til  "  Writ  de  Quod  ei  deforceat,"  C.  D.,  p.  155.] 
Buden  v.  Dare  (c)  and  Stroud  v.  Dea>con  (d)  are  express 
authorities  that  a  defendant  cannot  be  compelled  to  dis- 
close the  evidences  of  his  title.  The  case  of  Attomey- 
Oeneral  v.  jThe  Corporation  of  London  (e)  has  been  er- 
roneously supposed  to  have  extended  the  doctrine  of  dis- 
covery; but  that  decision  proceeded  entirely  on  the  ground 
that  a  fiduciary  relation  subsisted  between  the  Crown  and 
the  Corporation. — ^They  also  referred  to  Oabom  v.  The 
London  Dock  Company  (f),  Whateley  v.  Crawford  (g), 
and  Carew  v.  Davis  (g). 

(a)  1  Anst  1.  (e)  12  Beav.  8. 

(b)  1  Y.  &  C.  218.  (/)  10  Exch.  698. 

(c)  2  Ves.  sen.  444.  (g)  Q.  B.,  Mich.  T.,  Nov.  26. 

(d)  \  Vea.  86D.  37. 
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^  ^^^^'^  The  AttoTTiey-Oeneral  (Honyinan  with  him),  in  sup- 

FuTOBOR  port  of  the  rule. — First,  the  51st  section  of  the  Common 
Flbtvhkb.  ^^  Procedure  Act»  1854,  applies  to  actions  of  ejectment 
The  words  are,  "m  dU  causes  in  any  of  the  superior 
Courts  "  &a  It  is  true  that,  in  the  action  of  ejectment^ 
there  is  no  declaration  or  plea;  but  the  statute  provides, 
that  the  interrogatories  may,  by  leave  of  the  Court  or  a 
Judge,  be  delivered  at  any  other  time  than  with  the  declar- 
ation or  plea. 

Secondly,  the  defendant  is  entitled  to  the  discovery 
sought  for.  It  has  been  conceded  that  he  has  a  right  to 
know  in  what  character  the  plaintiff  sues — whether  as  heir 
or  devisee,  &c. ;  but  that  alone  would  be  practically  of  little 
avail  The  power  of  a  Court  of  law  to  grant  a  discoveiy 
under  the  51st  section  of  the  Common  Law  Procedure  Act, 
1854,  is  not  limited  by  the  rules  which  prevail  in  equity, 
but  they  are  enabled  to  administer  interrogatories  so  as  to 
do  substantial  justice  between  the  partiea  But  even  in  a 
Court  of  equity  the  defendant  woidd  be  entitled  to  the  dia* 
oovery  now  sought  for.  The  judgment  of  Lord  Hardwicke 
in  MetcaJf  v.  Hervey  is  an  express  authority  to  that  effect 
The  doctrine  laid  down  by  Lord  Redesdale  (a),  and  which 
is  questioned  by  Vice-Chancellor  Wigram  (6),  was  consi- 
dered in  the  case  of  The  Attamey-Oeneral  v.  The  Corpo- 
raion  of  L(mdon(e),  where  Lord  Cottenham,  C,  says,  "I 
apprehend  that  the  language  of  Lord  RedesdcUe  has  been 
rather  misunderstood  by  Vice-Chancellor  IFtgrram;  because, 
when  Lord  Redesdale  says,  that  the  plaintiff  is  entitled  to  '  a 
discovery  of  the  case  on  which  the  defendant  relies,  and  of 
the  manner  in  which  he  means  to  support  it,'  Lord  Redes- 
dale does  not  intend  to  say,  that  he  is  entitled  to  all  the 
evidence  by  which  it  is  to  be  proved,  but  only  that  he  has 
a  right  to  know  what  the  case  ia ..  .  .  We  have  it  there- 


(a)  Bed68.  Plead.  9.  {h)  Wigr.  Disc  §  372,  p.  285. 

(c)  2  Mac  &  G.  247. 
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fore  on  the  authority  of  Lord  Redesdale,  that  the  plaintiif        185a 
is  entitled  to  know  what  the  defendant's  case  is,  and  how      FLrroBon 
he  makes  it  out^  but  not  to  see  the  proo&  by  which  that     riMK^n, 
case  is  to  be  established/' — [He  was  then  stopped  by  the 
Court] 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  The  case 
of  Selby  v.  SeJby  (a)  shews  that  the  defendant  is  entitled  to 
interrogate  the  plaintiff  as  to  the  nature  of  the  pedigree  on 
which  he  relies.  There,  a  bill  had  been  filed  against  the 
defendant  who  claimed  as  heir  at  law.  It  interrogated 
him  very  particularly  as  to  the  ancestor  or  ancestors  under 
whom  the  defendant  claimed,  and,  amongst  other  things,  in 
what  parish  each  and  every  of  the  persons,  by  or  through 
whom  the  defendant  claimed  to  be  heir  at  law  of  the  tes- 
tator,  was  or  were  bom,  and  in  what  parish  each  and  every 
of  such  persons  was  or  were  baptized,  married,  and  buried 
respectively.  The  defendant  no  doubt  felt  that  he  was 
bound  to  answer  as  to  the  pedigree,  for  he  did  so,  and  in  his 
answer  said,  that  he  could  not  answer  as  to  the  places  of 
birth  &c.  of  some  of  his  ancestors,  or  set  forth  to  his  know- 
ledge or  belief  where  or  in  what  place  &c.,  not  using  the 
word  pariah.  That  answer  being  excepted  to.  Lord  Com- 
missioner Eyre  held,  that  if  he  was  not  obliged  to  answer 
the  interrogatories  he  should  have  demurred,  but  that  he 
coidd  not  put  in  an  insufficient  answer. 

Alderson,  B. — The  Court  has  a  general  power  to  re- 
quire a  person  who  seeks  to  disturb  the  possession  of  an- 
other, to  say  by  what  right  he  does  so.  It  has  been  the  con- 
stant practice  in  actions  of  ejectment  when  the  declaration  is 
vague,  to  order  the  delivery  of  particulars  of  the  land  sought 
to  be  recovered ;  then  why  should  not  the  plaintiff  be  re- 
quired to  say  in  what  character  and  from  whom  he  claims? 

(a)  4  Bit).  C.  C.  11. 
VOL.  XL  O  O  EXCH. 
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1856. 


FUTCROfT 
V, 

Flitcbib. 


Platt,  R — From  the  rule  aa  stated  in  Hare  on  DiBcovery, 
it  is  clear  to  mj  mind  that  the  defendant  has  a  right  to  in- 
terrogate the  plidntiff  as  to  his  pedigree. 


Martin,  B. — I  am  of  the  same  opinion. 


Rule  absolute. 


Jan,  16. 


The  36th  sec- 
tion of  the 
Companiea 
Clauses  Con- 
solidation Act, 
8  &  9  Vict.  0. 
16,  which  ena- 
bles execution 
to  issue 
"  againti  any 
of  the  share- 

holdersr  if  the 
execution 
against  the 
property  or 
affects  of  the 
componj 
proves  ineffoo- 
tual,  means 
shareholders 
at  the  time  of 
the  sheriff's 
return  of 
nulla  bona. 


Nixon  v.  Qreen. 

bciRE    FACIAS.— The  declaration  set  out  the  writ, 
which  recited  that  the  plaintiff  recovered  in  the  Court  of 
Exchequer  against  "  The  Kilkenny  &  Great  Southern  & 
Western   Railway  Company,   a  judgment  for  508i.   88., 
whereof  340Z.  Sa.  lid.  remained  unpaid;   that  a  fi.  fa., 
directed  to  the  sheriffs  of  London,  was  issued  upon  the 
judgment  against  the  effects  of  the  company ;  and  that  the 
sheriffs  returned  nulla  bona^     The  writ  then  proceeded 
thus : — "  And  whereas  you  the  said  F.  Qreen,  at  the  time 
of  the  said  judgment  and  of  the  issuing  of  the  said  execu- 
tion, and  thence  imtil  and  at  the  time  of  the  notice  herein- 
after mentioned,  and  thence  until  and  at  the  time  of  the  mo- 
tion in  open  Court  hereinafter  mentioned,  and  thence  hither- 
to, were  and  are  a  shareholder  of  and  in  the  said  company  of 
divers,  to  wit,  fifty  shares  of  20^.  each ;  and  a  large  amount 
of  the  said  shares  at  the  time  of  the  said  judgment  and  exe- 
cution was,  and  thence  hitherto  has  been,  and  is  not  paid  up, 
to  wit^  850L" — ^The  writ  then  recited,  that,  upon  motion  in 
open  Court,  after  sufficient  notice  m  writing  to  the  defend- 
ant, the  Court  ordered  that  the  plaintiff  mighfr  proceed 
against  the  defendant  as  a  shareholder  of  the  company, 
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according  to  the  ''Companies  ClauaeB  Consolidation  Act>      viffSL 
1845  ;*'  and  the  writ  commanded  the  defendant  (in  the  usual 
form)  to  appear  and  shew  caiise  why  the  plaintiff  should 
not  have  execution  against  him. — The  declaration  then  - 
stated  the  appearance  of  the  defendant^  &c.,  and  concluded 
with  the  usual  claim  of  execution. 

Pleas. — First,  that,  at  the  time  of  the  issuing  of  the  said 
writ  of  fieri  &cias,  the  defisndant  was  not  a  shareholder  of 
and  in  the  said  company  as  alleged. 

Secondly,  that  the  defendant  was  not  a  shareholder  of 
the  said  company  at  the  time  when  the  rule  of  the  said 
Court  ordering  that  the  plaintiff  might  proceed  against 
him  as  a  diareholder,  as  alleged  in  the  declaration,  was 
made  absolute. 

Replication  to  first  plea. — ^That,  at  the  time  of  the  judg- 
ment in  the  writ  of  scire  facias  and  declaration  mentioned, 
and  from  thence  continually  until  and  at  the  time  of  the  issu- 
ing of  the  said  writ  of  execution,  and  firom  thence  continually 
until  and  at  and  after  the  said  motion  in  open  Court  was 
made,  and  until  and  at  and  after  the  said  sufficient  notice 
thereof  in  writing  to  the  defendant,  he  the  defendant  was 
a  shareholder  of  and  in  the  said  company,  as  in  the  writ  of 
scire  facias  and  declaration  also  mentioned ;  and  that>  if 
afterwards  the  defendant  ceased  to  be  such  shareholder,  the 
same  has  been  solely  occasioned  by  the  defendant  volun- 
tarily transferring  his  said  shares  of  and  in  the  said  com- 
pany, the  said  transfer  thereof  having,  after  the  said 
motion  in  open  Courts  and  aft^er  the  defendant  had  such 
notice  as  aforesaid,  been  voluntarily  and  fraudulently  made 
by  the  defendant  with  intent  to  defeat  and  hinder  the 
plaintiff  firom  having  his  execution  against  the  defendant 

Demurrers  to  the  pleas,  and  joinders  therein. 

Demurrer  to  the  replication,  and  joinder  therein.' 

U7Uh4mJc  for  the  plaintiff — The  pleas  are  bad  and  the 
replication  good.     By  the  36th  section  of  the  8  ft  9  Vict. 

o  o  2 
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c.  16,  ''If  any  execution,  either  at  law  or  in  equity,  shall 
have  been  issued  against  the  property  or  effects  of  the  com- 
pany, and  if  there  cannot  be  found  sufficient  whereon  to 
levy  such  execution,  then  such  execution  may  be  issued 
against  any  of  the  shareholders  to  the  extent  of  their  shares 
respectively  in  the  capital  of  the  company  not  then  paid  up: 
Provided  always,  that  no  such  execution  shall  issue  against 
any  shareholder  except  upon  an  order  of  the  Court  in  which 
the  action,  suit^  or  other  proceeding  shall  have  been  brought 
or  instituted,  made  upon  motion  in  open  Court  after  suffi- 
cient notice  in  writing  to  the  parties  sought  to  be  charged; 
and  upon  such  motion  such  Court  may  order  execution  to 
issue  accordingly :  and  for  the  purpose  of  ascertaining  the 
names  of  the  shareholders,  and  the  amount  of  capital  re- 
maining to  be  paid  upon  their  respective  shares,  it  shall  be 
lawful  for  any  person  entitled  to  any  such  execution,  at  all 
reasonable  times,  to  inspect  the  register  of  shareholders 
without  fee."  The  latter  part  of  the  clause  has  reference  to 
the  9th  section,  which  requires  the  company  to  keep  a  book, 
to  be  called  the  "  Begister  of  Shareholders,"  in  which  shall 
be  entered  from  time  to  time  the  names  of  the  shareholders, 
the  number  of  their  shares,  and  the  amount  paid  on  such 
sharea  That  section  shews  the  meaning  of  the  term  '*  any 
of  the  shareholders  "  in  the  36th  section,  viz.  the  persons 
whose  names  are  on  the  register  of  shareholders  at  the  time 
the  execution  against  the  property  or  effects  of  the  com- 
pany proves  ineffectual,  that  is,  at  the  time  of  the  return  of 
puUa  bona.  It  is  analogous  to  the  case  of  bail,  who  have 
notice  of  the  plaintiff's  intention  to  proceed  against  them, 
by  the  sheriff's  return  to  the  ca.  sa  of  non  est  inventus. 
[Alderaorif  B. — Unless  there  is  some  period  at  which  the 
shareholders  are  fixed,  those  against  whom  proceedings  are 
taken  might  sell  their  shares^  and  afterwards  repurchase 
them,  and  then  again  sell  them ;  so  that  no  one  would 
ever  be  liable.]  If  the  period  at  which  the  shareholders 
are  fixed  is  not  the  return  of  nulla  bona,  it  is  the  first  step 
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taken  against  them,  viz.  the  notice  of  motion.     [Alderaan,      ^J^M^ 
K — It  is  consiBtent  with  both  these  pleas  that  the  defend- 
ant was  a  shareholder  at  the  time  of  the  return  of  nulla 
bona^  of  the  notice  of  motion,  and  also  when  the  rule  nisi 
was  granted] 

The  Court  then  called  on 

Fidd  to  support  the  rule. — Execution  ought  not  to  issue 
against  any  person  who  was  not  a  shareholder,  either  at  the 
time  the  Court  allowed  proceedings  to  be  taken,  or  at  the 
time  of  the  issuing  of  the  scire  facias.  The  debt  was  con- 
tracted by  the  company,  that  is,  the  then  shareholders,  who 
had  effects  which,  presumably,  were  sufficient  to  pay  it 
Therefore,  those  shareholders  ought^  in  the  first  instance, 
to  perform  their  contract  by  either  paying  the  debt  out  of  the 
effects  of  the  company,  or  discharing  it  themselve&  But 
when  they  assign  their  interest  in  the  property  of  the  com- 
pany te  other  persons,  the  legislature  has  declared  that  the 
persons  so  taking  the  property  shall  be  liabla  [Martm, 
K— Notice  in  writing  must  be  given  to  the  peraons  sought  te 
be  charged,  and  it  could  never  have  been  intended  that  after 
such  notice  they  should  be  at  liberty  to  assign  their  share& 
Alderson,  B. — If  it  were  so,  immediately  notice  was  given 
to  the  assignee,  he  might  transfer  them  back  again.]  In 
Dodgaon  v.  8coU  (a)  a  similar  question  arose  on  the  Bank- 
ing Copartnership  Act>  7  Geo.  4?,  a  46,  s.  13,  by  which 
execution  upon  any  judgment  obtained  against  the  public 
officer  of  the  copartnership  may  be  issued  against  any 
"member  for  the  time  being;"  and  that  was  held  by  Parke, 
B.,  to  mean  any  member  at  the  time  of  the  issuing  of  the 
scire  facias. — ^He  also  referred  to  a  case  in  this  Court  of 
Devereux  v.  Emery  (6),  in  which  similar  pleas  were  pleaded. 

(a)  2  Ezch.  457.  sented  to  amend,  by  wiihdraw- 

(6)  KT.,  2nd  May,  1851.  This  ing  the  demurrer  to  the  pleas, 

caae  was  not  argued,  Peacock,  there  being  one  of  them  which 

for  the  plaintiff,  having,  at  the  was  clearly  good. 

suggestion  of  the  Courts    con- 
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1866.  Aldebson,  R — The  eonstniction  of  the  Act  u  very  plain- 

It  says,  that  **  if  any  execution  Ac.,  shall  have  issoed  against 
the  property  or  ^ects  of  the  company/' — ^which  has  been 
done  in  this  case^-"  and  if  there  cannot  be  found  sufficient 
whereon  to  levy  such  execution/' — and  that  tad  is  ascer- 
tained the  moment  the  sheriff  has  returned  nulla  bona — 
"  then  such  execution  may  be  issued  against  any  of  the 
shareholders  to  the  extent  of  their  shares  respectively  in  the 
capital  of  the  companynot  then  paid  up^" — ^thatisi,  the  persons 
who  are  shareholders  at  the  time  the  execution  against  the 
property  or  effects  of  the  company  is  found  to  be  ineffectual. 
But  in  order  that  no  injustice  may  be  done,  and  that  it  may 
be  ascertained  who  those  persons  are,  notice  must  be  given, 
so  that  the  persons  against  whom  proceedings  are  taken 
may  have  an  opportunity  of  shewing  that  they  were  not 
shareholders  at  the  time  of  the  return  of  nulla  bona.  The 
object  of  requiring  notice  is  merely  to  do  justice  to  the 
class  who  are  sought  to  be  charged  as  sharehold^B  at  the 
time  of  the  return  of  nulla  bona.  Any  other  constructicm 
would  lead  to  an  evasion  of  the  Act 

Platt,  H,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff 
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Cook  v.  Hopewell.  Jan.  19. 

J.  HE  declaration  stated,  that  the  plaintiff  sues  the  defend-  Action  for 
ant  for  money  payable  by  the  defendant  to  the  plaintiff  for  §^e^f— ^ 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant:  Pl«s  except  aa 
and  for  money  found  to  be  due  from  the  defendant  to  the  parcel  &c., 
plaintiff  on  an  account  stated  between  ihem,  and  the  plain-  debtedrand  aa 
tiffdaimgaOi,  to22z/8f.8d. 

payment  after 

Plea. — ^The  defendant*  exoept  as  to  221.  Ss.  3d.  parcel  of  the  motion 

sum  claimed,  says,  that  he  never  was  indebted  to  the  plaintiff  221.  s*.  sd. 

as  alleged  And  as  to  the  said  sum  of  221.  Ha.  3d.,  parcel  &c.,  j>  '^^^ 

the  defendant  say&  that  after  action  brought  he  paid  "^.^P^.^^ 

•^  ®  *^     22/.  8j.  8ii., 

222.  86.  3(t  to  the  plaintifl^  who  accepted  and  received  it  and  all  dam- 
bom  the  defendant  in  satisfaction  of  the  said  claim  of  l^^Upect 
222.  Ss.  3d.,  and  of  all  damages  accrued  in  respect  thereof  ^^^j'  ^ 

— Issues  thereon.  plaintiflF  offer- 

od  no  evidence 

The  cause  was  tried  before  Wightma/n,  J.,  at  the  last  on  the  first 
Kent  Assizes,  when  the  plaintiff  offered  no  evidence  in  sup-  defenda^*  * 
port  of  the  first  issue:  and  the  defendant  proved,  that,  after  P'?TS5*^**A* 

'^  '    .  1-         -»         -^  paid22i.8i.8d. 

the  issuing  of  the  writ,  he  paid  the  221.  Ss.  3d.  to  the  to  the  plain- 
plaintiff,  who  accepted  it,  no  mention  being  made  of  costa  cep'ted  it,  no 

It  was  objected  on  behalf  of  the  plaintiff,  that  this  evi-  3e  of  ^tf: 

dence  did  not  prove  the  plea,  inasmuch  aA  it  was  pleaded  ^Edd,  first, 

that  the  pica 

both  to  the  debt  and  damages,  and  in  bar  of  the  further  was  notprov- 
maintenance  of  the  action;  and  that,  as  damages  included  ooBts,°which 
costsL  the  defendant  could  not  succeed  unless  he  proved  were  part  of 

^  *^  the  damages, 

that  he  had  paid   them.      The  learned  Judge  was  of  were  not  paid; 
opinion  that  the  case  was  governed  by  the  Beg.   Gen.  the  plaintiff 
tt  T.  1863,  pL  22  (a) ;  and  that  the  plaintiff,  instead  of  try-  j;»^  ^^^^^^ 

with  nominal 
damages.    Secondly,  that  the  Heg.  Gen.,  H.  T.,  1853,  r.22;  did  not  affect  the  plaintiff's  right 
to  mainlaln  the  action  m  respect  of  the  eosts. 


(a)  ^  A  plea,  containing  a  de-  of  defenee  arising  before  the  corn- 
fence  arising  after  the  com-  mencement  of  the  action;  Pro- 
mencement  of  the  action,  may  vided  that  the  plaintiff  may  con- 
be  pleaded  together  with  f^eas  fees  such  plea,  and  thereupon 


V. 
HOFEWSLL. 
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1866.  ing  the  second  issue,  ought  to  have  signed  judgment  for  his 
Cook  costs;  and  his  Lordship  accordingly  directed  a  verdict  for 
the  defendant,  leave  being  reserved  to  the  plainti£f  to  move 
to  enter  a  verdict  for  him  with  la.  damages. 

J.  Bromn  in  last  Michaelmas  Term  obtained  a  rule  nisi 
accordingly;  against  which 

Firdaaon  now  shewed  cause. — ^The  plea  was  in  sub- 
stance proved.  Beaumont  v.  Oreathead  (a)  shews»  that  a 
party  who  has  received  the  full  amount  of  his  actual  debt 
cannot  maintain  an  action  for  nominal  damages.  [MaHvn, 
B. — ^The  defendant  has  not  satisfied  the  damages,  because 
he  has  not  paid  the  costs.  Beaumont  v.  Oreaihead  only 
decided,  that,  where  a  party  has  before  action  received  the 
whole  of  his  debt,  he  cannot  maintain  an  action  in  respect 
of  damages  which  are  merely  imaginary.  But  where  a  de- 
fendant, after  action  brought,  pays  money  into  Court,  he 
must  pay  the  costs  of  the  writ  Fra/ada  v.  Crytvdl  (6)  is 
an  authority  in  point]  Ck)sts  are  part  of  the  damages, 
and  can  only  be  recovered  as  sucL  Payment  of  the  debt 
is  payment  of  the  damage,  if  the  creditor  so  accepts  it;  and 
in  this  case  no  claim  was  made  for  costs.  In  Thame  v. 
Boast  (o),  which  was  an  action  on  a  cheque  for  25Z.,  the  de- 
fendant pleaded  payment  and  acceptance  of  money  (after 
action  brought)  in  satis&ction  of  the  promise,  damages,  and 
costs;  and  issue  being  joined  thereon,  he  proved  payment 
and  acceptance  of  252. ;  and  that  the  plainti£P,  after  being 
paid,  had  declined  a  sum  offered  for  costs^  and  said  that  he 
would  pay  them  himself:  the  Court  held,  that  such  proof 
supported  the  issue  on  the  defendant's  part^  and  was  a 
good  defence;  for  the  plaintiff,  after  payment  of  25{.,  could 
not  have  proceeded  in  the  action  for  damages,  they  being 

shall  be  entitled  to  the  costs  of         (a)  2  C.  R  494. 
the  cause  up  to  the  time  of  plead-         (6)  5  B.  &  Aid.  886. 
ing  such  first-mentioned  plea."  (d)  12  Q.  R  808. 
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merely  nominal,  and  could  not  have  proceeded  for  oosts,  ^^^^ ^ 

having  no  gromid  of  action  for  damages.    At  aU  events  this  cook 

plea  is  an  answer  to  so  much  as  it  professes  to  answer:  hofjewhx. 
Henry  v.  Earl  (a). 

J.  Brown  appealed  in  support  of  the  rule,  but  was  not 
called  upon  to  argue. 

Platt,  B. — I  am  of  opinion  that  the  plea  was  not  proved. 
The  case  of  Henry  v.  Earl  (a)  turned  on  the  particular 
form  of  the  pleadings.  There  was  a  special  demurrer,  and 
the  question  was,  whether  the  plea,  being  pleaded  to  a  part 
of  the  debt  only  and  not  to  the  damages,  was  a  good  an- 
swer to  so  much  as  it  was  pleaded  to;  the  Court  held 
that  it  was,  and  that  judgment  might  be  signed  for  any 
damage  unanswered.  In  Thame  v.  Boast  (b),  the  defend- 
ant pleaded  payment^  after  action  brought^  of  a  sum  of 
money  in  satisfaction  of  the  promise,  damages,  and  costs. 
The  jury  found  for  the  defendant,  and  the  question  was,  whe- 
ther the  plaintiff  was  not  entitled  to  a  verdict  for  nominal 
damages,  but  the  Court  held,  that  the  plea  was  substan- 
tially proved.  There  the  defendant  pleaded  and  proved 
that  he'paid  the  money  in  satisfaction  of  the  debt,  damages, 
and  costs.  Here  the  defendant  paid  the  money  in  satisfac- 
tion of  the  debt  and  damages  only,  and  not  of  the  costs. 
Therefore,  as  the  plea  was  not  proved,  the  rule  must  be  ab- 
solute to  enter  the  verdict  for  the  plaintiff  with  nominal 
damages. 

Mabtik,  B. — ^I  am  also  of  opinion  that  the  rule  ought  to 
be  absolute.  The  action  is  for  a  debt,  to  which  the  defend- 
ant pleads,  that  he  never  was  indebted  in  a  laiger  amount 
than  222.  80.  3d;  and  as  to  that  sum,  that,  after  action 
brought,  he  paid  222.  8a.  3c2.  to  the  plaintiff,  who  accepted 

(a)  8  M.  &  W.  2a&  (6)  18  Q.  B.  808. 
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1856.^  and  received  it  from  him  in  satiflfiBiciion  of  the  22i.  8t.  Sd^ 
and  oiaU  damages  accrued  in  respect  thereo£  There  was 
no  evidence  that  the  plaintiff,  in  point  of  facty  received  this 
money  in  satisfaction  of  the  debt  and  costs;  bttt  Mr.  Fvniar 
eon  contended,  that,  by  reason  of  the  plea  being  framed  in 
this  way,  and  the  damages  being  merely  nominal,  the  plea 
was  substantially  proved.  But  that  is  not  correct^  for  the 
plea  was  not  proved,  unless  the  defendant  shewed,  either 
that  the  plaintiff  consented  to  accept  the  222.  8«.  3dL  in 
satisfaction  of  the  debt^  damages,  and  costs,  or  that  the 
costs  were  paid  In  Hen/ry  v»  Earl  (a).  Lord  Abi/ngtr 
says,  that  costs  form  part  of  the  damages  resulting  from 
the  detention  of  the  debt  Since,  therefore,  the  defenidant 
has  not  proved  that  he  paid  the  costs  as  wdQ  as  the  debt^ 
he  has  not  proved  his  plea.  The  learned  Judge  at  the  trial 
acted  upon  the  22nd  Pleading  Bule  of  Hilary  Term,  1853^ 
which  he  thought  governed  the  case.  Thai,  however,  was  a 
misapprehensicm.  Before  that  rule  was  promulgated,  then 
was  a  practice^  that  matter  of  defence  arising  after  action 
brought  could  not  be  pleaded  together  with  pleas  of  defiBQee 
arising  before  action  brought  Whether  or  no  that  pimcfcifle 
was  founded  on  correct  decisions,  is  now  immaterial,  bat 
the  Court  of  Queen's  Bench  b^,  that  such  pleas  could  not 
be  pleaded  tog^er.  It  being  thought  advisable  that  the 
practice  should  no  longer  prevail,  the  22nd  Pleading  Bule 
was  framed  to  amend  it;  and  accordingly  the  rule  dedaxes 
that  ''a  plea  containing  a  defeiKse  arising  after  the  oomr 
mencement  of  the  action  may  be  pleaded  together  with 
pleas  of  defence  arising  before  the  commencement  of  the  ac- 
tion.'" So  far,  the  rule  does  nothing  more  than  aher  the 
old  practice.  But  it  having  been  sug^^ested,  thaly  if  a  de- 
fendant thought  proper  to  avail  himself  of  the  permission  to 
]dead  matter  of  defence  arising  not  only  before  but  also 
after  action  brought,  it  was  but  reasonable  to  afford  the 

(a)  8  M,  &  W.  288. 
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plamtiff  an  opportunity  of  pntting  an  end  to  the  cause  at  ^  18M 
that  stage;  theie  waa  in  conseqnenoe  added  to  the  role 
the  proviso,  ''that  the  plaintiff  may  confess  such  plea^  and 
thereupon  shall  be  entitled  to  the  costs  of  the  cause  up  to 
the  time  of  the  pleading  such  first-mentioned  plea.''  The 
object  of  the  proviso  was  simply  to  give  the  plaintiff  the 
privilege  of  saying  to  the  defendant^  "  As  you  choose  to  rely 
upon  matter  of  defence  arising  after  action  brought,  I 
will  stop  the  cause,  and  you  must  pay  me  the  costs  up  to 
the  time  you  so  pleaded.''  The  true  object  and  meaning  oi 
the*rule  is  that  which  I  have  stated,  and  the  learned  Judge 
was  in  e!nx>r  in  supposing  that  it  governed  the  present  case. 

Bramwell,  R — I  am  of  the  same  opinion.  The  form  of 
the  plea  is  of  itself  decisive.  It  alleges,  that,  after  ac* 
tion  brought^ — ^that  is,  at  the  time  when  the  plaintiff  was 
not  bound  to  accept  the  debt  alone— 4he  drfendant  paid 
him  a  certain  sum  in  satisfaction  of  the  debt  and  all 
damages  accrued  in  respect  thereof  That  is  not  true,  for 
the  cause  of  action  was  the  debt  and  damages,  not  nominali 
but  substantial  With  respect  to  the  22nd  Pleading  Bule^ 
I  will  only  add,  that  it  never  could  have  been  the  intention 
of  its  framers  that  the  rule  should  alter  the  law  and  make 
a  plea  true  which  was  not  so  before,  but  only  that  a  plain- 
tiff might  have  an  opportunity  of  confessing  a  plea  contain- 
ing matter  of  defence  arising  after  action  brought  The 
case  of  Beaumord  v.  Oreathead  (a)  merely  amounts  to  this, 
that  nominal  damages  are  inappreciable  when  they  do  not 
increase  the  actual  claim.  In  the  case  oflTuime  v.  Boast  (&), 
all  that  the  Court  decided  was,  that,  in  point  of  fact,  the 
money  was  paid  and  received  in  satisfaction  of  both  debt 
and  damages,  and  the  question  was  not  discussed  whether  it 

m 

could  be  a  satis&ction  in  point  of  law.     The  case  of  Henry 
Y.Earl^c)  was  this — ^The  plaintiff  claimed  a  certain  debt,  and 

(a)  2  C.  B.  494.  (b)  12  Q.  B.  808. 

(c)  8  M.  &  W.  228. 
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damages  for  the  detention  of  it;  the  defendant  pleaded, 
that,  after  the  commenoement  of  the  action,  he  paid  the 
amount  of  the  debt  to  the  plaintiff,  who  accepted  it  in  satis- 
faction of  the  causes  of  action.  The  plaintiff  objected,  that 
the  plea  was  bad,  since  it  answered  two  amounts  by  one 
sum.  Mr.  Peacock  ingeniously  argued,  that  the  plea  was 
pleaded  to  the  debt  only,  and  not  to  the  damages;  and  that 
it  was  a  good  answer  to  so  much  as  it  professed  to  answer, 
and  that  the  plamtiff  might  sign  judgment  for  the  part  un- 
answered. mtquestionisn^entSlyatanend^^ 
the  95th  section  of  the  Common  Law  Procedure  Act^  1852, 
''  In  all  actions  where  the  plaintiff  recovers  a  sum  of  money, 
the  amount  to  which  he  is  entitled  may  be  awarded  to  him 
b,  the  judg^t  ^^y.  .iAcu.  L,  d»a«c«««  ^ 
therein  made  as  to  whether  such  sum  is  recovered  by  way 
of  a  debt  or  damagea'^  A  plaintiff  does  not  now  allege  that 
he  is  entitled  to  a  debt,  and  damages  ultra  the  debt,  but 
that  he  is  entitled  to  a  sum  of  money  as  compensation  for 
the  breach  of  the  engagement  in  respect  of  which  he  is  su* 
ing.  Therefore  the  case  of  Henry  v.  Earl  is  no  authority 
for  or  against  the  proposition  discussed  on  the  present  occar 
sion. 

Rule  absolute  (a). 

(a)  See  Kemp  v.  BaUsy  10  Exch.  607 ;  Goodwin  v.  Cremer,  28  L.  J., 

Q.  B.,  30. 
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Hutchinson  v.  Habdinq,  Official  Manager  of  The  Aha-      Jan.  30. 

zoN  Life  Assurance  Company. 

X  HIS  was  a  rule  calliDg  on  the  plaintifif  to  shew  cause  An  order  hav- 

why  an  order  of  Crovxier,  J.,  should  not  be  rescinded,  and  {^er  the^ii  * 

why  all  proceedings  in  this  cause  should  not  be  stayed  *5^f  J^Sl 

until  after  proof,  or  exhibiting  or  making  such  proof  as  the  u^s.^p  the 

plaintiff  may  be  able,  before  and  in  manner  directed  by  the  Joinirtiook 

Master,  of  his  debt  or  demand  against  the  Amazon  life  ^ainuinf  ex- 

Assurance  Company,  pursuant  to  the  11  &  12  Vict  a  46,  ^l^^^lP^' 

&  73.  fore  the  Mm- 

It  appeared  firom  the  affidavits,  that,  in  November,  1854,  daviif  which 
an  order  was  made  by  the  Court  of  Chancery  for  winding-  ^^^S^^^™ 
up  the  affidrs  of  the  company,  and  the  defendant  was  sub-  ■pd  required 

the  attendftnoe 

sequently  appointed  official  manager.     The  plaintiff  filed  of  the  claim- 
in  the  office  of  the  Master  in  Chancery  an  affidavit  of  debt  J^^ed  ywI' 
made  by  himself,  in  which  he  claimed  294Z.  10«.  6cL  as  ^9^   ^® 

*'  '  ^  olaimant  did 

due  to  him  from  the  Company.    The  Master  considered  not  attend, 

that  the  affidavit  was  not  sufficient  or  satisfe^^ry,  and  he  ga  action  for 

required  the  plaintiff  to  attend  before  him  and  be  examined  ^Jjj^^jj^^e 

vivfl,  voca    The  plaintiff  did  not  attend,  but  commenced  official  mana- 
ger:— Heldf 
the  present  action.     Application  was  then  made  to  Crovh  that  it  was 

der,  J.,  at  Chambers,  to  stay  the  proceedings,  but  his  Lord-  Jlmt forWm to 
ship  dismissed  the  summons,  whereupon  the  present  rule  P^^^^e^^  hy 

^  ^  ^  ^  *  *^  action,  and 

was  obtained;  against  which  the  Court 

stayed  the 
proceedings. 

Roothurgh  shewed  cause  (Jan.  26). — The  question  depends 
on  the  construction  of  the  Winding-up  Act,  11  &  12  Vict 
c.  45.  The  50th  section  directs,  that  *'  all  actions  and  suits 
by  or  against  the  company  shall  be  commenced  and  pro- 
secuted in  the  name  of  the  official  manager.'^  The  58th 
section  enacts,  that,  except  as  is  by  that  Act' expressly  pro- 
vided, nothing  therein  contained,  nor  any  petition  or  order 
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^  1856.  under  the  same  for  the  dissolution  and  winding-up  of  any 
HuTOHiNBON.   company, ''  shall  extend  or  enlarge,  diminish,  prejudice^  or 

Harding.  ^  anywise  alter  or  affect  the  rights  or  remedies  of  cre- 
ditors.'' The  73rd  section  (a)  enacts,  ihat^  after  the  ap- 
pointment of  an  official  manager  no  creditor  shall  com- 
mence any  action  against  the  official  manager  **  imtil  after 
proof,  or  exhibiting  or  making  such  proof  as  he  may  be 
able,  of  his  debt  or  demand  before  the  Master.''  By  sect 
74,  the  creditors  of  the  company  shall  make  proof  of  th^ 
debts  by  deposition  or  affidavit,  as  in  bankruptcy.  The 
75th  section  (6)  authorises  the  Master  either  to  ''allow  or 
disallow,  or  allow  as  claims  only,  such  debts  and  demands." 
The  91st  section  enables  the  Master  to  direct  an  issue  or 
action  at  law  &c.  [Martvn,  B. — In  Preacott  v.  Hadow  (e) 
the  73rd  section  is  explained  by  Parke^  B.,  who  says, 
"  The  Judge  has  no  power  by  this  section  to  stay  proceed- 
ings except  in  the  case  of  "  proof  made,"  or  of  "  proof  ex- 
hibited." By  the  former  is  meant,  until  the  Master  has 
reoeived  and  allowed  the  proof  brought  before  him,  and  by 


(a)  Sect  73.  "  That,  after  the 
first  appointment  of  an  official 
manager,  no  creditor  or  other 
person  shall,  except  so  &r  as  the 
Master  shall  permit,  have  power 
to  commence  or  to  proceed  with 
any  action  against  the  official 
manager,  or  against  the  com- 
pany or  any  other  person  repre- 
senting the  same,  or  who  is  sued 
as  a  contributory  thereof,  until 
after  proof,  or  exhibiting  or 
making  such  proof  as  he  may  be 
able,  of  his  debt  or  demand  be- 
fore the  Master,  as  hereinafter 
mentioned ;  and  it  shall  be  law- 
ful for  any  Judge  of  the  Court  in 
which  such  action  shall  be  pend- 
ing, upon  summons  taken  out 
before  him  for  that  purpose,  to 
order  that  all  further  proceed- 


ings in  such  action  shall  be 
stayed  untU  after  such  proof 
shall  have  been  made  or  exhibit- 
ed before  the  Master." 

(6)  Sect  75.  "That  the  Master 
shall,  upon  proof  made  or  offer- 
ed and  exhibited  before  him  of 
the  debts  and  demands  due  or 
claimed  from  or  against  the  com- 
pany, or  any  of  them,  either 
allow  or  disallow,  or  allow  as 
claims  only,  such  debts  and  de- 
mands respectively,  according  to 
the  nature  of  the  case  and  of  the 
proofs  adduced  or  exhibited  be- 
fore him,  and  shall,  by  writing 
under  his  hand,  declare  such 
allowance  and  disallowanoe,  or 
such  allowance  as  claims  only." 

(c)  6  Exch.  726. 
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the  latter,  until  the  creditor  has  given  to  the  Master  all        1856. 
such  proof  as  he  is  able  to  give  of  his  right  to  payment  as    Huromireow 
against  the  company."]     Where  a  creditor  of  a  Joint  Stock  •• 

Company  attached  the  funds  of  the  company  in  the  hands 
of  their  hankers,  and  an  order  was  afterwards  made  for 
winding-up  the  afiairs  of  the  company,  the  Court  of  Chan- 
cery refused  to  restrain  the  creditor  from  proceeding:  In 
re  Hie  India  and  Australia  Steam  Packet  Company  (a). 
If  the  Master  is  dissatisfied  with  the  proof  before  him,  the 
creditor  lias  a  right  to  establish  his  claim  by  an  action  at 
law.  Under  the  9lst  section  the  Master  has  no  power  to 
direct  an  action  against  the  official  manager  without  the 
consent  of  the  creditor:  Ex  parte  The  East  of  England 
Banking  Company  (6).  In  that  case  Knight  BrtLce,  L.  J., 
observed  during  the  argument,  that  "all  the  creditor's 
rights  remain  as  they  were,  subject  only  to  this  condition, 
that  the  legislature  has  imposed  upon  him  the  necessity, 
before  he  sues,  of  going  in  before  the  Master."  In  In 
re  The  Sea,  Fire,  and  Life  Aaeurance  Company  (b),  the 
holders  of  an  instniment  of  credit  for  5002.,  which  pur- 
ported to  be  signed  by  two  directors  of  a  Joint  Stock  Com- 
pany, but  which  it  was  alleged  did  not  compFy  with  the 
requisites  of  the  7  &  8  Vict.  c.  110,  brought  an  action  on 
the  instrument  against  the  company,  which  was  stayed 
by  an  order  for  winding-up  the  affairs  of  the  company: 
the  Master  allowed  the  claim  as  a  debt  against  the  com- 
pany ;  and  on  motion  by  a  contributory  to  reverse  or  vary 
the  Master's  order,  it  was  held,  that  an  action  was  the  pro- 
per course  of  proceeding,  as  the  Joint  Stock  Companies 
Act  contemplated,  in  reference  to  the  liability  of  share- 
holders, that  either  party  might  have  all  the  matters  of 
fact  as  well  as  of  law  put  in  issue  and  dealt  with  by  a 
Court  of  common  law;  and  that  the  order  must  be  varied 
to  enable  the  holders  of  the  instrument  to  proceed  at  law. 

(a)  17  Sim.  15.  (6)  1  Jur.  N.  S.  300. 

VOL.  XI.  P  P  EXCH. 
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^  ^8ftQ'^      Here  the  plaintiff,  having  exhibited  his  proof  before  the 
HuTOHiNsoH    Master,  has  a  right  to  proceed  at  law.    The  l^idature  has 
Habdiito.      expressly  guarded  against  interference  with  the  rights  of 
creditora 

Aapkmd  in  support  of  the  rule. — By  the  73rd  section 
the  plaintiff  is  restrained  from  proceeding  at  law  "  until  after 
proof,  or  exhibiting  or  making  such  proof  aa  he  may  be  (Me, 
of  his  debt  or  demand  before  the  Master  as  hereinafter 
mentioned."  That  refers  to  the  modeof  proof  prescribed  by 
the  74th  sectioa  There  is  no  affidavit  that  the  plaintiff  is 
not  able  to  give  more  proof  before  the  Master.  The  object 
of  the  enactment  is,  to  enable  the  Master  to  determine  what 
amount  it  will  be  necessary  to  raise  by  contributiona  In 
Preacott  v.  Hadow  (a),  proof  of  the  debt  was  allowed  by  the 
Master:  here  the  plaintiff  has  not  produced  sufficient  mate- 
rials to  enable  the  Master  to  determine  whether  he  ought  to 
allow  the  claim  as  a  debt  or  as  a  claim,  or  to  disallow  it 
In  the  case  of  The  India  amd  Australia  Steam  Packet 
Company  (6),  the  proceedings  were  commenced  before  any 
official  manager  was  appointed;  and,  moreover,  that  was  the 
case  of  an  attachment  in  the  Lord  Mayor's  Court.  Ex 
'parte  Dayrdl  (c)  decided,  that  where  a  contributory  brings 
in  a  claim  on  account  of  monies  advanced  by  him,  the  Mas- 
ter must  decide  upon  the  claim  as  against  each  contribu- 
tory, and  must  not  leave  the  claimant  to  establish  his  right 
at  law. — ^He  also  referred  to  Ex  parte  Pritchard  (d). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  the  question 
was,  whether  it  was  competent  for  the  plaintiff  to  com- 
mence this  action  aft;er  having  exhibited  before  a  Master  in 


(a)  6  Exch.  726.  (c)  1  Jur.  N.  S.  1129. 

(b)  17  Sim.  15.  {d)  23  L.  J.,  Chane.,  95a 
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Chancery,  under  the  Winding-up  Act»  some  proof  of  his        1866. 
claim,  the  Master  not  being  satisfied,  and  requiring  that  he    hutohikboh 
should  attend  in  person  and  give  further  proof    Without      hamiko. 
saying  whether  the  Master  could  reasonably  require  the 
personal  attendance  of  the  claimant,  who  might  be  residing 
at  a  great  distance,  and  could  not  attend  without  consider- 
able expense,  we  are  of  opinion,  that^  where  a  claimant  has 
merely  sent  in  his  claim  by  affidavit^  and  the  Master  has  re- 
quired some  further  proof,  it  is  not  competent  for  the  claimant 
to  take  no  notice  whatever  of  it,  and  commence  an  action 
at  once.    The  proviso  in  the  74th  section  is  "  that  it  shall 
be  lawful  for  the  Master  to  allow  or  direct  the  proof  of  such 
debts  or  demands,  or  any  of  them,  to  be  made  by  the  offi- 
dal  assignee,  or  by  the  creditors,  in  such  other  form  cmd 
i/a  9uch  TaoAfmer  as  he  shall  think  fit"    The  Master  has 
therefore  clearly  some  power  to  give  a  direction  as  to  the 
mode  of  proo^  though  this  direction  must  be  a  reasonable 
direction,  and  no  doubt  may  be  reviewed  by  superior  au- 
thority.   But  without  deciding  whether  what  the  Master 
required  in  ttus  case  Was  proper,  we  think  that  the  claim- 
ant is  not  justified  in  paying  no  attention  whatever  to  it; 
and  therefore  the  rule  must  be  absolute. 

Aldebson,  B.,  added — ^The  claimant  is  to  make  such 
proof  as  he  can  give.  He  does  not  make  an  affidavit  that 
he  can  give  no  more,  and  consequently  he  has  not  complied 
with  the  statute. 
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1856. 


•^«**'  ^^'  Carr  V.  AcRAMAK  and  Others. 

In  October,  J-  ROVER  for  certain  machinery  and  stock  in  trade  of  a 
trader,^wrign.  '^^^^^^^  factory,  and  household  furniture  &a — ^Pleas:  Not 
^•*^tlff luhi  S^^y'y  ^^^  ^^*  ^te  machinery,  stock  in  trade,  &a,  was 
household        not  the  property  of  the  plaintiff 

effects  then  on  ^^  ^^^  tusl,  before  WiUiama,  J.,  at  the  last  Bristol  As- 
aTa^eeSSriw  ®^^^'  ^^^  following  facts  appeared : — The  defendants  were 
for  money  the  assignees  of  one  England,  a  bankrupt,  who  had  carried 
power,  in  de-  on  the  business  of  a  wool-stapler,  at  Trowbridga  By  in- 
mentrto^wM  denture  of  the  11th  October,  1852,  England  assigned,  by 
selwion^of  ttT  ^^^  ^^  mortgage,  to  the  plaintiff,  all  his  household 
property  there-  furniture,  uteusils,  and  effects  then  on  the  premises,  as 
and  all  other  a*  security  for  money  lent  This  indenture  contained  a 
and  ^«It8**^'  power  enabling  the  plaintiff,  in  default  of  payment  of  the 
whichmightbe  ^^^n  thereby  secured,  to  seize  and  take  possession  of  the 

found  on  the  "  ,  * 

promUes.  In  property  thereby  assigned,  and  also  any  other  goods,  chatr 
E.  aad^ed  ali  ^^>  ^^^  effects  of  England  which  might  be  found  on  his 
eflfecte*t^ta^l  premises.  On  the  23rd  January,  1855,  England  assigned 
tees,  for  the      all  his  estate  and  effects  to  trustees,  for  the  benefit  of  his 

benefit  of  the  j.  --, 

creditors.    In  Creditors.     On  the  23rd  February,  the  plaintiff  demanded 

Febroary^the  ^^^  mortgage  money,  which  not  being  paid  he  took  pos- 

Sd^the  session  of  all  the  effects  then  on  the  premises,  under 

goods,  Ac.  the  power  contained  in  the  deed  of  the  1 1th  October,  1852. 

then  on  the        Tk  «   •■  ^^ 

premises  of  ^^^  of  these  effects  were  not  conveyed  by  the  deed  of  as- 

Mi/rShVfiat  signment     On  the  20th  March,  1855,  a  fiat  in  bankruptcy 

P*«^kruptoy  issued  agamst  England,  the  act  of  bankruptcy  being  the 

£.,  theaotof  above-mentioned  assignment;  and  the  defendants,   as  his 

being  tEe  ^  assignees,  sold  the  property  in  question. 

above  assign- 
ment of  his 

estate  and  effects  to  trustees.  In  an  action  by  the  plaintiff  agninst  the  assignees  for  selling 
the  goods  so  seized  by  h\m:—IlM,  that  though  the  assignment  by  E.  of  his  estate  and 
effects  to  trustees  was  void  as  against  creditors,  yet  it  operated  to  transfer  to  the  assignees 
fK«  Droperty  not  included  in  the  assignment  to  the  plaintiff,  and  so  defeated  his  title,  which 
uld  otherwise  have  been  valid  by  the  seizure. 


the 
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It  was  submitted  on  behalf  of  the  defendants,  that  the  1856. 
phuntiff  could  not  recover  in  respect  of  the  goods  not  in- 
eluded  in  the  deed  of  the  11th  October,  1852.  It  was  con- 
tended on  the  part  of  the  plaintiff,  that,  as  the  assignment 
of  the  23rd  January,  1855,  was  an  act  of  bankruptcy, 
and  void  as  against  creditors,  the  plaintiffs  were  entitled  to 
recover  in  respect  of  the  whole  of  the  goods  seized.  The 
learned  Judge  left  it  to  the  jury  to  say  whether  the  plain- 
tiff had  notice  of  the  act  of  bankruptcy ;  and  the  jury 
found  that  he  had  not:  whereupon  a  verdict  was  entered 
for  the  plaintiff  for  2711,,  the  entire  value  of  the  goods, 
leave  being  reserved  to  the  defendants  to  reduce  the  amount 
to  902.,  being  the  value  of  the  goods  included  in  the  deed 
of  assignment. 

Kinglake,  Serjt.,  in  the  following  Term,  obtained  a  rule 
nisi  accordingly;  against  which 

MoTvtague  Smith  and  Coleridge  now  shewed  causa — 
According  to  the  authority  of  CoTigreve  v.  Evetts  (a),  the 
execution  of  the  power  by  taking  possession  of  the  goods  on 
the  bankrupt's  premises,  though  not  assigned  by  the  mort- 
gage deed,  would  give  the  plaintiff  a  vaUd  title  to  the  goods, 
unless  the  bankrupt  had  previously  conveyed  them  to  some 
other  person.  The  defendants  seek  to  defeat  the  plaintiff's 
title  by  the  assignment  of  the  23rd  January,  1 855,  which 
they  rely  on  as  an  act  of  bankruptcy.  But  if  that  assign- 
ment be  treated  as  fraudulent  and  void,  it  is  void  as 
against  all  the  creditors  of  the  bankrupt  The  defendants 
cannot  set  it  up  as  valid  against  a  particular  creditor  and  as 
void  against  the  othera  If  it  was  void  no  property  passed 
to  the  defendants.  [Alderson,  B. — It  might  be  void  as 
against  creditors,  but  valid  as  a  conveyance  to  the  assignees 
under  the  bankrupt  law.]  If  the  assignment  operated  to  pass 

(a)  10  Excli.  298. 


568  EXCHBQUEB  SEPOBIS. 

1856^  the  property  to  the  trustee^  then  the  aasignees  have  no 
title;  if  the  assignment  is  void,  the  seizure  of  the  goods  by 
the  plaintiff  is  a  transaction  with  the  bankrapt  protected 
by  the  133rd  section  of  the  12  &  13  Vict  a  lOd— They 
also  referred  to  Butler  v.  Hob8on{a),  OoUUchTaidt  v.  Harn- 
let  (b),  and  Oraluji/m  v.  WUherby  (c). 

Kimglake,  Seiji,  and  Ba/rstow  appeared  in  sapport  of 
the  ixde^  bat  were  not  called  upon  to  aigoe. 

Aldebson,  B. — The  rule  must  be  absolute.  The  pro- 
perty in  question  would  have  passed  to  the  {daintiff  if  he 
had  seized  it  whilst  it  was  the  property  of  the  bankrupt,  and 
before  he  conveyed  it  to  trustees  for  the  benefit  of  his  cre- 
ditors. Then  it  is  axgued,  that,  because  that  conveyance 
was  an  act  of  bankruptcy,  and  void  as  against  creditors,  the 
plaintiff  is  remitted  back  to  his  original  right  But  the 
only  effect  of  the  assignment  being  an  act  of  bankruptcy 
and  void,  is  to  transfer  the  title  to  the  property  bom  the 
trustees  to  the  assignee& 

Plait,  B. — I  am  of  the  same  opinion. 

Martin,  B. — For  the  purpose  of  rendering  an  assign- 
ment by  a  trader  of  his  property  an  act  of  bankruptcy,  the 
deed  must  be  invalid  as  against  creditors^  and  consequently 
the  law  transfers  the  property  to  the  assignees  for  the 
benefit  of  the  creditors.  The  power  of  the  plaintiff  to  seize 
future  property  was  a  license,  and  the  conveyance  by  the 
bankrupt  to  the  trustees  operated  as  a  revocation  of  that 
license. 

Rule  absolute, 
(a)  5  Scott,  708.         (6)  6  M.  &  Or.  187.         (c)  7  Q.  R  491. 
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PeTBIE  V.  NVTTALU  •/on.  la 

J.  KESPASS  for  breaking  and  entering  certain  land  of  the  ^  verdict  of 

1  .    .'jr  guilty,  and 

plaintin.  Judgment 

Plea — ^That,  before  and  at  the  said  times  when  &a,  there  ^i^toent"* 
was  and  of  right  ought  to  have  been  a  certain  common  and  forobBtructing 

°  °  apubhonigh* 

public  highway,  into,  through,  over,  and  along  the  land  of  way,  cannot 
the  plaintifi^  for  all  persons  to  go,  return,  pass,  and  repass,  an  estoppel  in 
on  foot^  and  with  horses,  cattle,  carts,  and  carriages^  at  all  brov^htbythe 
times  of  the  year,  at  their  free  will  and  pleasure :  wherefore  P*^  convict- 

.  ,  '         ,  ed  againata 

the  defendant,  having  occasion  to  use  the  said  way,  did,  at  third  penon 
the  said  times  when  &a,  walk  along  the  said  way:  quae  ^l^^^ 
sunt  eadem,  &c 

Replication — ^The  plaintiff  joins  issue  on  the  said  plea. 

Rejoinder — ^That  the  plaintiff  ought  not  to  be  admitted 
to  take  issue  on  the  defendant's  plea>  and  to  deny,  that^  be- 
fore and  at  the  said  several  times  when  &a,  there  was  and 
ought  of  right  to  have  been  a  certain  common  and  public 
highway  into,  through,  over,  and  along  the  said  land  of 
the  plaintiff  in  which  &a;  because  the  defendant  says,  that 
before  any  of  the  said  times  when  &a,  and  before  and  at  the 
time  of  the  taking  of  the  inquisition  and  of  the  finding  the 
verdict  hereinafter  mentioned,  John  Petrie,  William  Petrie, 
James  Petrie,  and  Joseph  Petrie,  some  or  one  of  them,  were 
or  was  seised  in  their  or  his  demesne  as  of  fee  of  and  in  the 
said  land  in  which  &a,  and  were  possessed  of  the  said  land; 
and  that  thereupon,  on  the  29th  of  August,  A.  D.  1853,  at 
the  general  sessions  of  the  peace  of  our  lady  the  Queen, 
holden  at  Salford,  in  and  for  the  county  Palatine  of  Lan- 
caster, it  was  by  the  oath  of  twelve  jurors,  good  and  lawful 
men  &c.,  then  and  there  sworn  and  charged  to  inquire  for 
our  said  lady  the  Queen  and  the  body  of  the  said  county, 
presented  that  theretofore,  and  before  the  committing  of 
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1856.^  any  of  the  offences  in  that  indictment  charged  and  stated, 
to  wit,  on  the  1st  of  June,  A.  D.  1 848,  there  was  and  thence 
hitherto  has  been  and  still  was  a  certain  common  Queen's 
highway  called,  to  wit,  Uope-street,  situate  at  the  parish  of 
Bochdale,  in  the  county  of  Lancaster,  for  all  the  subjects  of 
our  said  lady  the  Queen  to  go,  return,  pass,  repass,  ride,  and 
labour,  on  foot  and  on  horseback,  and  with  cattle,  carts,  and 
carriages,  at  their  free  will  and  pleasure,  without  any  impe- 
diment or  obstruction  whatsoever;  that  afterwards,  and 
whilst  the  said  common  Queen's  highway  was  such  common 
Queen's  highway  as  aforesaid,  to  wit,  on  &c.,  at  the  parish 
aforesaid  &c.,  the  said  John  Petrie,  William  Petrie,  James 
Petrie,  and  Joseph  Petrie  imlawfuUy,  wilfully,  and  inju- 
riously did  erect,  build,  put^  and  place,  and  cause  to  be 
erected,  built,  &c.  in,  upon,  and  across  the  said  common 
Queen's  highway,  to  wit,  at  the  easterly  end  thereof,  a  cer- 
tain wall  and  building  made  o(  to  wit^  bricks,  stone,  and 
mortar,  and  being  of  great  length  and  height,  to  wit,  &a : 
By  means  whereof  the  said  common  Queen's  highway,  then 
and  during  all  the  time  aforesaid,  was  greatly  obstructed, 
and  the  subjects  of  our  lady  the  Queen  then  and  during  all 
the  time  aforesaid  could  not  go,  return,  pass,  repass,  ride, 
and  labour,  on  foot  and-on  horseback  &c.,  in,  by,  through, 
and  over  the  said  highway,  as  they  were  wont  and  accus- 
tomed and  of  right  ought  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  subjects  of  our  lady  the  Queen, 
in,  by,  and  through  the  same  highway,  to  wit,  Bope-street^ 
going,  returning,  passing,  repassing,  &c. :  contra  paoem,  &a 
— ^The  plea  then  stated  that  the  indictment  was  removed 
into  the  Court  of  Queen's  Bench;  that  the  defendants 
pleaded  not  guilty,  upon  which  issue  was  joined;  that,  on 
the  9th  of  August^  1854,  at  the  Liverpool  Assizes,  the  issue 
was  tried  by  a  jury,  who  found  that  the  defendants  were 
guilty  of  the  matters  coAtained  in  the  indictment;  that  a 
day  was  given  by  the  Court  until  the  7th  of  May,  1855,  to 
hear  judgment — ^At  which  day  (the  parties  being  present). 
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and  it  appearing  and  being  proved  to  the  Court  that  the      ,  18C6> 
nuisances  charged  in  the  indictment  had  be^i  abated,  it 
was  considered  and  adjudged,  and  ordered  by  the  Courts 
that  the  said  John  Fetrie,  William  Fetrie,  James  Fetrie, 
and  Joseph  Fetrie  should,  for  the  said  nuisance  so  as  afore- 
said charged  upon  them  by  the  said  indictment^  pay  a  fine 
to  our  lady  the  Queen  of  Is.  each,  prout  patet,  &c. — ^The 
plea  then  averred,  that  the  highway  in  the  indictment  men- 
tioned was  the  same  highway  as  in  the  plea  mentioned ; 
and  that  the  land  of  the  plaintiff  in  the  declaration  men- 
tioned was  the  same  land  as  that  on  which  the  wall  and 
building  in  the  indictment  mentioned  were  built — ^That 
after  the  giving  of  the  said  verdict^  and  before  any  of  the 
said  times  when  &c.,  the  wall  and  building  were  removed, 
and  the  said  highway  was  again  opened  to  the  plaintiff; 
and  that  this  action  was  brought  and  is  prosecuted  by  the 
plaintiff  against  the  defendant  on  account  of  the  defendant 
having,  after  the  said  verdict  was  given,  and  after  the  said 
wall  and  biiilding  had  been  removed  as  in  the  record  of  the 
judgment  mentioned,  and  after  the  judgment  had  been 
given,  walked  along  the  said  highway  over  the  said  land  on 
which  the  said  wall  had  been  so  erected  and  built  as  afore- 
said, and  for  no  other  cause  of  action  whatever.    That^  after 
the  said  verdict  was  given,  the  said  John  Fetrie,  William 
Fetrie,  James  Fetrie,  and  Joseph  Fetrie  delivered  the  pos- 
session of  the  said  land  to  the  plaintiff,  and  the  plaintiff 
took  possession  of  the  said  land  as  a  trustee  for  the  said 
John  Fetrie,  William  Fetrie,  James  Fetrie,  and  Joseph 
Fetrie,  and  that  the  plaintiff  is,  in  respect  of  the  said  land, 
privy  in  estate  to  the  said  John  Fetrie,  William  Fetrie, 
James  Fetrie,  and  Joseph  Fetrie,  some  or  one  of  them. — 
The  plea  then  stated,  that  the  defendant  was  one  of  the 
prosecutors  of  the  said  indictment,  and  concluded  with  a 
prayer  of  judgment,  if  the  plaintiff  ought,  contrary  to  the 
said  verdict  and  judgment,  to  be  admitted  to  take  issue  on 
the  said  plea»  &a 
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1856.  Demurrer,  and  joinder  therein. 


Hugh  Hill  (Timdcd  Atkinson  with  him)  in  support  of 
the  demurrer. — The  question  is,  whether  the  verdict  and 
judgment  on  the  indictment  can  be  pleaded  as  an  estoppel 
in  this  action,  and  it  is  submitted  that  they  cannot  It  is 
a  primary  rule,  that  estoppels  must  be  reciprocal  In 
Co.  Litt  352.  a  it  is  said,  ''  firsts  every  estoppel  ought  to 
be  reciprocal,  that  is,  to  bind  both  parties;  and  this  is 
the  reason  that  regularly  a  stranger  shall  neither  take 
advantage  nor  be  bound  by  the  estoppel:  privies  in  blood 
as  the  heir;  privies  in  estate  as  the  feoffee,  lessee,  &a; 
privies  in  law  as  the  lords  by  escheat^  tenant  by  the 
curtesie,  tenant  in  dower,  the  incumbent  of  a  benefice,  and 
others  that  come  imder  by  act  of  law,  or  in  the  post^  shall 
be  bound  and  take  advantage  of  estoppels.''  Great  injustice 
might  ensue  if  a  party  who  claimed  a  civil  rights  instead 
of  trying  that  right  by  action,  should  proceed  by  indict- 
ment, and  then  set  up  the  verdict  and  judgment  as  an 
estoppel  Treating  the  judgment  in  question  as  a  judg* 
ment  i/xi  perBona/m^  it  would  not  be  evidence  either  for  or 
against  strangers  of  the  right  of  way.  In  Starkie  on  Evi- 
dence, p.  363,  4th  ed,  it  is  said:  ''As  a  general  rule, 
a  verdict  or  judgment  in  a  criminal  case  is  not  evidence 
of  the  fact  upon  which  the  judgment  was  founded  in 
a  civil  proceeding.  .  .  .  The  main  objection  to  the 
reception  of  such  evidence  is»  that  there  would  be  no  mu* 
tuality ;  for  an  acquittal  of  a  party  on  a  criminal  proceed- 
ing would  not  be  available  in  a  civil  action.''  The  law  is 
stated  in  similar  terms  in  Taylor  on  Evidence,  sect  1605, 
2nd  ed,  and  FhiUipps  on  Evidence,  p.  27, 10th  ed  It  is  not 
denied  that  this  verdict  and  judgment  would  be  admissible 
in  evidence  upon  another  indictment  agamst  the  same  or 
other  parties;  but  that  proceeds  on  a  different  principle, 
viz.  that  there  has  been  an  adjudication  by  a  Court  of 
competent  jurisdiction  upon  a  matter  of  a  public  nature: 
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Regi/Mt  v.  Hcmghion  (a).  Such  adjudications  are  r^arded  ^866^ 
as  a  species  of  reputation,  and  are  admissible  wherever 
reputation  would  have  been  evidence:  Reed  v.  JadcaonQi). 
An  award  is  not  evidence  of  a  fiict  against  the  party  to  be 
affected  by  Hba  proof  of  it  in  a  criminal  case:  Regi/na  v. 
ForUavms  Moreau(c);  and  yet  an  award  is  in  its  nature 
as  final  as  a  judgment:  Dv/n/a  v.  Murray  (d).  A  convic 
tion  before  justices  is  not  evidence  of  the  offence  in  a  civil 
suit  brought  by  the  party  convicted:  Justice  app.,  Oos- 
U/ng  resp.  (e).  The  judgment  in  question  is  not  a  judg- 
ment vn  rem.  A  judgment  in  rem  has  been  defined 
as  an  adjudication  upon  the  status  of  some  particular  sub- 
ject-matter by  a  tribunal  having  competent  authority  for 
that  purpose:  2  Smith's  Lead.  Cas.  439.  Instances  of 
such  judgments  are  collected  in  Taylor  on  Evidence,  sect 
1488,  2nd  edL  This  judgment  does  not  declare  the  status 
of  the  road,  but  merely  the  status  of  a  nuisance.  In  an  ac- 
tion for  the  price  of  rum,  the  defence  being  that  the  rum 
was  adulterated,  Oibbs,  C.  J.,  ruled  that  the  record  of  the 
condemnation  of  the  rum  was  admissible,  being  in  rem; 
but  he  refused  to  admit  the  record  of  conviction  for  penal- 
ties, on  the  ground  that  it  was  in  pereona/m,  and  therefore 
not  evidence  where  the  parties  were  different:  Hart  v. 
M^Na/ma/ra(J).  An  adjudication  in  the  Court  of  Admi- 
ralty, that  a  vessel  is  a  lawful  prize,  is  conclusive  as  to  the 
status  of  the  vessel,  but  it  is  not  evidence  against  another 
party  whose  vessel  was  captured  at  the  same  time  and  un- 
der the  same  circumstances.  In  the  case  of  an  indictment 
for  a  forcible  entry  involving  a  question  of  titie,  the  judg- 
ment of  restitution  would  not  be  evidence  of  the  prose 
cutor's  titie  in  a  subsequent  action  of  ejectment  This  is 
a  mere  judgment  m  pereona/m,  and  not  conclusive  as  an 
estoppel 

(a)  1  E.  &  B.  501.  (oO  9  R  &  C.  780. 

(6)  1  East,  355.  («)  12  C.  B.  39. 

(c)  11  Q.  R  1028.  (/)  4  Price,  164,  note. 
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1856.^  MeUish  contra. — ^The  question  is,  whether  an  owner  of 

land,  who  has  been  convicted  of  obstructing  a  public  high- 
way, may,  after  removal  of  the  obstruction,  maintain  an 
action  against  any  person  who  uses  the  highway.  The  ver- 
dict and  judgment  would  be  conclusive  evidence  in  another 
indictment  against  the  same  parties;  and  therefore,  as  they 
were  owners  of  the  land  in  fee  simple,  it  would  also  be  con- 
clusive evidence  against  all  persons  claiming  under  them ; 
so  that  the  land  must  for  ever  remain  as  a  highway. 
Therefore,  the  argument  for  the  plaintiff  leads  to  this  ab- 
sm^dity,  that,  though  the  owners  cannot  bidld  upon  it,  or 
use  it  in  any  manner  inconsistent  with  its  being  a  public 
highway,  they  may  nevertheless  recover  damages  against 
any  person  who  does  use  it  as  a  highway.  [Alderaon,  B. — 
It  may  have  been,  that  the  only  persons  who  could  have 
proved  that  it  was  not  a  highway,  were  those  who  were  in- 
dicted. Suppose  this  action  had  been  tried  before  the  in- 
dictment, and  the  jury  had  negatived  the  highway,  would 
the  verdict  in  that  action  have  been  evidence  on  the  indict- 
ment ?]  A  record  of  conviction  on  an  indictment  against  a 
parish  for  not  repairing  a  road,  is  conclusive  evidence  of 
the  liability  of  that  parish  to  repair:  Rex  v.  St  Pancra8{a). 
An  acquittal  on  such  an  indictment  is  not  evidence,  be- 
cause the  ground  of  acquittal  does  not  appear;  it  may  have 
been  that  the  highway  was  not  out  of  repair.  But  a  con- 
viction of  a  former  owner  of  lands  on  an  indictment  for  non 
repair  of  a  road  ratione  tenursB  is  evidence  of  liability  to  re- 
pair, as  against  a  subsequent  purchaser  of  the  same  lands: 
Begina  v.  Blakemore  (&).  So  a  conviction  on  a  present- 
ment before  justice,  that  a  road  is  out  of  repair,  and  that 
a  particular  township  ought  to  repair  it,  is  evidence  in  a 
subsequent  indictment  against  the  township,  that  the  road 
was  in  that  township:  Eegma  v.  Haughtxm  (c).  This  is  a 
judgment  va  rem.    The  adjudication  of  the  Coiurt,  that  the 

(a)  1  Peak.  N.  P.  286.       (b)  21  L.  J.,  M.  C,  60.      (c)  1  E.  &  B.  501. 
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obstruction  be  removed,  is  an  essential  part  of  the  judg-  ,  ^^^' 
ment;  and  if  it  be  omitted  when  the  indictment  charges  a 
continuing  nuisance,,  there  would  be  error  on  the  record: 
Rex  V.  Stead  (a) ;  unless,  indeed,  it  be  proved  to  the  satis- 
fitction  of  the  Court  that  the  obstruction  has  been  already 
removed:  Rex  v.  Indedon  (b).  All  convictions  are,  to 
some  extent^  judgments  in  rem.  If  a  person  has  been  con- 
victed of  felony  by  a  Court  of  competent  jurisdiction,  an- 
other Court  cannot  say  that  he  is  not  a  felon.  [Alderaon, 
B. — ^That  is  a  judgment  declaring  the  status  of  the  party.] 
In  this  case,  so  £&r  as  regards  the  removal  of  the  obstruc- 
tion, the  judgment  is  binding  on  all  persona  If  the  party 
convicted  had  obstructed  the  highway  by  building  a  house, 
the  judgment  of  removal  would  affect  all  persons  who  oc- 
cupied it.  The  Court  directs  the  obstruction  to  be  re- 
moved, in  order  that  the  land  may  for  ever  be  used  as  a 
highway;  and  it  would  prevent  the  judgment  of  the  Court 
from  being  carried  into  effect,  if  the  fact  of  its  being  a 
highway  could  be  afterwards  disputed.  [Alderaon,  B. — 
The  case  of  Rex  v.  Wilcox  (c)  shews  that  the  judgment^  that 
the  obstruction  be  removed,  is  not  a  punishment  of  the 
party  convicted,  but  an  order  for  the  removal  of  that  which 
is  a  grievance  to  other  people.]  This  is,  in  effect,  a  pro- 
ceeding between  the  same  parties,  for  the  plaintiff  claims 
under  the  persons  who  were  convicted:  Blak&more  v.  The 
Olamorgcmahire  Canal  Company  (d). — ^He  also  referred  to 
Lord  Faversha/m,  v.  Errieraon  (e). 

Hugh  HiU  was  not  called  upon  to  reply. 

Alderson,  B. — ^The  plaintiff  is  entitled  to  judgment. 
It  is  essential  to  an  estoppel  that  it  be  mutual,  so  that  the 
same  parties  or  privies  may  both  be  boimd  and  take  ad- 

(a)  8  T.  R  142.  {d)  2  Or.  M.  &  R  133. 

(b)  13  East,  164.  (e)  Ante,  p.  385. 

(c)  2  Salk.  458. 
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_18W^  vantage  of  it  The  Crown  and  subject  were  the  parties  to 
the  indictment;  and  therefore  it  was  not  between  the  two 
parties  to  this  action.  The  distinction  is  shewn  by  the  au- 
thority dted  in  Viner's  Abridg.  Estoppel  (F),  35,  where  it 
is  said:  "If  a  man,  indicted  of  extortion  or  trespass,  puts 
himself  into  the  grace  of  the  King,  and  makes  fine,  and 
after  the  party  sues  against  him  thereof  by  bill  or  writ, 
and  he  pleads  not  guilty,  he  shall  have  the  plea,  and  the 
making  of  fine  to  the  King  shall  not  estop  him.''  That  is 
precisely  this  case,  and  we  ought  to  follow  the  same  rul& 
No  doubt  the  judgment  in  the  indictment  may  be  given  in 
evidence  upon  the  trial  of  the  issue  as  to  whether  the  locus 
in  quo  is  a  public  highway ;  but  it  cannot  be  pleaded  as  an 
estoppel  It  has  been  ingeniously  argued  by  Mr.  MeUisk, 
that  to  exclude  the  estoppel  would  lead  to  absurd  conse- 
quences; but  there  is  practically  no  real  absurdity,  for  a 
verdict  between  two  parties  is  not  an  estoppel  as  against 
other  persons. 

Piatt,  B. — I  am  of  the  same  opinion.  Viner's  Abridg. 
Estoppel  (F),  33,  citing  Bro.  Estoppel,  pL  159,  is  also  an 
authority  in  the  plaintiff's  favour. 

Mabtin,  R — I  also  think  that  the  plaintiff  is  entitled 
to  judgment  I  must^  however,  confess  that  I  fed  strongly 
the  force  of  Mr.  MeUiah's  argument,  that,  if  the  judgment 
in  this  indictment  is  conclusive  against  the  party  con- 
victed and-all  persons  claiming  under  him,  it  is  absurd  that 
those  who  are  bound  by  that  judgment  should  be  able  to 
bring  an  action  against  anyone  who  uses  the  highway.  But 
it  is  impossible  to  get  over  the  authorities  firom  the  time 
of  Lord  Coke  to  the  present  day,  which  shew  that  an  es- 
toppel must  be  mutual  between  the  parties;  and  that^  if  by 
the  rules  of  law  it  cannot  be  pleaded,  the  matter  must  be 
determined  by  a  jury.    This  was  pointed  out  in  the  late 
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caae  of  Lord  Faveraham  v.  Emeraon  (a).  If  the  judgment 
is  offered  in  evidence  at  the  trial,  there  will  be  an  oppor- 
tunity of  taking  the  opinion  of  a  Court  of  error  as  to  whe- 
ther it  ia  conclusive;  but  it  is  sufficient  at  present  to  say» 
that  it  cannot  be  pleaded  as  an  estoppel 

Judgment  for  the  plaintiff. 
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1866. 


(a)  Ante,  p.  385. 


EiNQSFOBD  and  Another  v.  Merry. 


Jan,  22. 


Cur.  adv.  vidt 


The  judgment  of  the  Court  was  now  delivered  by 


JBOVILL  moved  (January  14)  for  a  rule  to  shew  cause  Wlwreaven- 
why  the  verdict  for  the  defendant  in  this  case  should  not  be  po«e«ion  of  a 
set  aside,  and  a  verdict  entered  for  the  plaintifb,  pursuant  to  ^^i^tenS^ 
leave  reserved  (a).  J^  *^*  ▼endor 

to  tnnsfer 
both  the  pro- 
perty ana  poB- 
BeosLon;  al- 
though the 
Tendeehas 
committed  a 
.  •  !•  fiJae  and 

Pollock,  C.  B. — ^This  was  an  action  of  trover  to  recover  fraudulent 
the  value  of  nine  casks  of  tartaric  add.    It  appeared  at  the  Sonm'<Md^ 
trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  ***  «p^  *^* 

°     oontnust  or 

after  last  Term,  that,  in  the  year  1858,  the  plaintifb  had  obtain  the 
sold  considerable  quantities  of  tartaric  acid  through  their  OToiM^^esta 

m  tne  rendee 
until  the  yen- 
dor  has  done  aome  aot  to  diaaffirm  the  tnmaaotion ;  and  conaeqnentlj,  if,  before  the  dia- 
affirmanoe,  the  rendee  has  transferred  either  the  whole  or  a  partial  interest  in  Hxe  chattel  to 
an  innocent  transferee,  tiie  title  of  sudi  transfaree  is  good  against  the  Tender. 

Therefore,  where  A.  fidaelY  and  fraudulently  represented  to  the  plaintifEs  that  he  was 
authorised  1^  and  acting  on  behalf  of  V.  N.  ft  Go.  m  the  purchase  of  certain  gooda,  and  the 
plaintiflk,  in  conaequence  of  such  fidse  and  fraudulent  representation,  deUvex^  the  goods  to 
A.  with  intent  to  transfer  to  him  the  property  in  them,  and  A.  pledged  the  gooda  with  the 
defendant  for  a  bonA  fide  adyance : — ffM,  that  the  plainti£fii  could  not  ^""t^in  an  action 
for  the  gooda,  until  they  had  paid  or  tendered  to  the  defendant  his  demand. 

(a)  The  facts  and  aathorities  cited  fully  appear  in  the  judgment. 
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1866.  brokers,  Jones,  Thompson  &  Co.,  and  Grey  &  Co.  A  person 
KiNosFOBD  named  Ellis  bad  become  the  purchaser  of,  and  was  entitled 
MxRBT.  ^  ^^^  delivery  of,  eight  tons  of  this  tartaric  acid.  A  broker, 
named  Leash,  by  the  direction  of  one  Anderson,  who  stated 
that  he  was  authorised  by,  and  was  acting  on  behalf  of, 
Van  Nottin  &  Co.,  bought  from  Ellis  these  eight  tons. 
Ellis  thereupon  gave  to  licash  delivery  orders  upon  the 
plaintiffs,  which  directed  the  acid  to  be  delivered  at  the 
Custom-house  quay  to  Leash's  order.  Leash  indorsed  these 
orders,  and  delivered  them  to  Anderson;  Anderson  sent  the 
orders  to  the  plaintiffs,  and  afterwards  called  upon  them 
himself.  He  then  stated,  that,  although  the  acid  had  been 
bought  in  Van  Nottin  &  Co.'s  name,  he  had  really  botlght 
it  for  himself,  and  requested  the  plainti£&  to  deliver  the 
nine  casks  now  in  question  at  the  Custom-house  quay  for 
him.  The  plainti£&  assented,  and  sent  the  nine  casks  to  the 
Custom-house  quay,  deliverable  to  their  own  order,  and 
afterwards,  at  Anderson^s  request,  made  out  a  delivery  order 
to  him.  He  went  to  the  Custom-house  quay  and  had  the 
nine  casks  transferred  into  his  own  name.  He  afterwards 
borrowed  money  from  the  defendant,  upon  the  pledge  of 
this  acid,  and  it  was  transferred  and  actually  delivered  to 
him,  he  having  bon&  fide  advanced  the  money  upon  the 
faith  of  the  pledge.  Anderson  had  really  no  authority 
from  Van  Nottin  &  Co.  to  buy  the  acid,  and  his  statement 
to  Leash  to  this  effect  was  false.  He  afterwards  became 
bankrupt^  not  having  paid  for  the  add,  and  has  since  been 
transported  for  felony. 

The  jury  found  a  verdict  for  the  defendant  A  motion 
has  been  made  by  Mr.  BoviU  for  a  new  trial,  upon  the 
ground  that,  upon  the  above  facts,  the  plaintiffs  were  enti- 
tled to  the  verdict.  We  are  of  opinion  that  they  were  not, 
and  that  the  verdict  is  right  It  may  be  assumed,  that  a 
false  and  fraudulent  misrepresentation  was  made  by  Ander- 
son to  the  plaintiffs,  and  to  Ellis  through  Leash,  and  that 
they  acted  upon  it.     Upon  this  misrepresentation,   they 
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not  merely  handed  over  a  delivery  order  to  Anderson,  but  ^866. 
they  did  so  with  the  intention  and  in  order  to  transfer  the  Kingsfobd 
property  in  the  nine  casks  of  add  to  him  as  vendee;  and  msrrt. 
we  apprehend  it  is  quite  clear,  that,  when  a  vendee  obtains 
possession  of  a  chattel,  with  the  intention  by  the  vendor 
to  transfer  both  the  property  and  possession,  although  the 
vendee  has  committed  a  false  and  fraudulent  misrepresenta" 
tion  in  order  to  effect  the  contract  or  obtain  the  posses- 
sion, the  property  vests  in  the  vendee  until  the  vendor  has 
done  some  act  to  disaffirm  the  transaction;  and  the  legal 
consequence  is,  that  if,  before  the  disaffirmance,  the  fraudu- 
lent vendee  has  transferred  either  the  whole  or  a  partial 
interest  in  the  chattel  to  an  innocent  transferee,  the  title 
of  such  transferee  is  good  against  the  vendor.  This  is  ex- 
actly the  position  of  the  present  plaintiffii;  and  we  enter- 
tain no  doubt  that  they  are  not  in  a  condition  to  maintain 
an  action  against  the  defendant^  in  which  they  insist  upon 
a  right  to  the  possession  of  the  acid,  until  they  have  paid  or 
tendered  to  him  his  demand  in  respect  of  the  advance  to 
AnderscML  This  is  stated  to  be  the  law  by  Baron  Parke  in 
Load  V.  Qreen  (a),  and  it  is  expressly  confirmed  and  acted 
upon  by  the  Court  of  Common  Fleas  in  White  v.  Oar-- 
den(b).  Some  old  authorities  there  mentioned  are  also 
directly  in  point 

Several  cases  were  dted  by  Mr.  BoviU,  but  not  one  of 
them  in  any  way  supported  the  proposition  which  he 
sought  to  establish.  In  Boy  son  v.  Coles  (c),  there  was  no 
sale  at  all,  for  there  was  no  purchaser:  there  was  there- 
fore no  one  in  whom  the  property  could  vest,  either  abso- 
lutely or  defeasibly.  In  M*Ewan  v.  Smith  (d),  the  only 
matter  decided  was,  that  a  delivery  order,  not  acted  upon, 
does  not  destroy  a  vendor's  lien.  In  Dyer  v.  Pearson  (e\ 
a  person,  who  had  no  authority  to  sell,  sold  the  goods:  it 

(a)  15  M.  &  W.  216.  (oQ  2  H.  L.  Cas.  309. 

(b)  10  C.  B.  919.  ie)  3  B.  &  C.  38. 
(e)  6  M.  &  Sel.  14. 
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was  a  question  of  principal  and  agent  In  the  present  case, 
no  such  question  arises;  the  plaintiffs  were  the  owners  of 
the  goods.  In  BarUyii  y.  Williams  (a)  the  question  was 
also  one  of  principal  and  agent;  and  it  has  no  bearing  upon 
the  present  question.  These  were  the  only  cases  cited  by 
Mr.  BoviU,  and  not  one  of  them,  in  the  slightest  d^ree, 
militates  against  the  principle  which,  in  our  judgment^  de- 
termines this  case. 

Rule  refused. 


(a)  3  Bing.  139. 


Jan,  30. 


A  testfttor,  by 
hia  will,  be- 
queathed cer- 
tain annuities, 
and  died  on 
the  2l8t  of 
May,  1852. 

On  the  19th 
of  May,  1853, 
and  before  the 
duty  on  the 
annuities  wa« 
calculated,  the 
Sucoeasion 
Duty  Act, 
1853,  came 
into  opera- 
tion : — Held, 
that  the  duty 
was  charge- 
able under 
the  Legacy 
Duty  Act,  36 
Geo.  3,  c.  52, 
and  not  under 
the  Succession 
Duty  Act 


In  the  Matter  of  the  Estate  and  Effects  of  the  Earl  of 

CoRNWALLis,  deceased. 

JLHIS  was  a  rule  calling  on  the  executors  of  the  late 
Earl  of  Comwallis,  to  shew  cause  why  they  should  not  de- 
liver to  the  Commissioners  of  Inland  Bevenue  an  account 
of  all  annuities  bequeathed  by  his  will,  the  duties  on  which 
were  directed  to  be  paid  out  of  his  residuary  personal  estate ; 
and  why  the  value  of  the  said  annuities  should  not  be  cal- 
culated, and  the  duties  paid  thereon. 

It  appeared  that  the  Earl  of  Comwallis  died  on  the  2 1st 
of  May,  J  852,  and  his  will  was  proved  on  the  28th  of  June 
in  the  same  year.  "The  Succession  Duty  Act,  1853,"  (16 
&  17  Vict.  c.  51)  received  the  royal  assent  on  the  4th  of 
August,  1853,  but  came  into  operation  on  the  I9th  of  May, 
1 853,  (sect  54).  After  that  time  the  executors  offered  to 
pay  the  duties  on  the  annuities,  upon  a  computation  made 
under  the  Legacy  Duty  Act,  36  Geo.  3,  c.  52 ;  but  the  com- 
missioners required  the  duties  to  be  computed  under  "  The 
Succession  Duty  Act,  1853,"  whereupon  the  present  rule 
was  obtained;  against  which 
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Montague  Smith  and  J.  H.  Hodgson  abewed  cause  1856. 
(January  25). — ^The  question  turns  on  the  31  st  section  oi  ^  j%re 
«  The  Succession  Duty  Act,  1853,"  which  enacts,  that,  "Where 
it  shall  be  required  to  calculate,  for  the  purposes  either  of 
this  Act  or  of  the  Legacy  Duty  Acts,  the  value  of  any  an- 
nuity, or  of  any  interest  chargeable  with  duty  as  an  annuity, 
8uch  value  shall,  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  be  calculated  according  to  the  tables  in 
the  schedule  annexed  to  this  Act^  and  not  according  to  the 
tables  in  the  schedule  annexed  to  the  Act  of  the  36  Geo.  3, 
c  52,  and  such  annuity  or  interest  shall  be  chargeable  with 
duty  accordingly.^'  That  enactment  is  prospective  only. 
It  means,  that  "  when  it  shall  thereafter  be  required  to  cal- 
culate," &c.  The  duty  on  these  annuities  attached  and 
was  chargeable  immediatdy  the  l^;acies  vested;  it  was  a 
debitum  in  prsesenti  solvendum  in  fiituro.  It  is  true,  that 
an  executor  cannot  be  compelled  to  pay  a  legacy  until  after 
a  year  from  the  testator's  death ;  but  that  allowance  is  for 
the  convenience  of  the  executor,  in  order  that  he  may  as- 
certain the  debts  and  assets,  and  so  make  a  proper  distri- 
bution of  the  estate:  2  Wma  Exors.  1190,  4th  edit.;  2 
Boper  on  Legacies,  1246,  4th  edit.;  the  duty  payable  on 
the  legacy,  whether  a  gross  sum  or  an  annuity,  vests  at  the 
time  of  the  testator's  death.  The  8th  section  of  the  36 
€reo.  3,  c.  52,  enacts  "that  the  value  of  any  legacy  given  by 
way  of  annuity,  &c.,  shall  be  calculated,  and  the  duty 
chargeable  thereon  shall  be  charged,  according  to  the  tables 
in  the  schedule  hereunto  annexed;  and  the  duty  chargeable 
on  such  annuity  shall  be  paid  by  four  equal  payments,  the 
first  of  which  payments  of  duty  shall  be  made  before  or  on 
completing  the  payment  of  the  first  year's  annuity,  and  the 
three  others  of  such  payments  of  duty  shall  be  made  in 
like  manner,  successively,  before  or  on  completing  the  re- 
spective payments  of  the  three  succeeding  years  annuity 
respectively."  Therefore,  as  the  first  instalment  of  the 
duty  was  payable  at  the  time  of  the  payment  of  the  first 
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1866.  year's  annuity,  "it  was  required  to  calculate"  the  value 
In  re  of  the  annuity  before  that  tima  [PoWodk,  C.  B. — ^The  31  st 
section  of  the  Succession  Duty  Act  ought  to  be  read 
thus:— "Where  it  shall,  after  the  I9th  of  ifay,  1853,  be 
required  to  calculate,"  &a  Without  clear  language  we 
ought  not  to  decide  that  an  executor  who  delayed  making 
up  his  accounts,  must  pay  a  different  duty  from  one  who 
makes  them  up  quickly;  that  would,  in  effect,  be  fining 
the  legatee  for  the  delay  of  the  executor.]  The  Legacy 
Duty  Acts  apply  to  personal  property  only;  the  Succession 
Duty  Act  includes  every  kind  of  property,  the  succession  to 
which  is  acquired  by  death:  (sect  2).  Under  the  latter 
Act  personal  property  does  not  include  leaseholds:  (sect  1); 
and  by  section  19  no  legatee  is  to  be  charged  under  the 
Legacy  Duty  Acts  with  duty  ^'Tiot  then  already  due  "  in 
respect  of  leaseholds.  That  provision  shews,  that  the  ques- 
tion,  whether  duty  is  payable  under  that  Act,  depends  on 
whether  or  no  it  was  due  at  the  time  the  Act  came  into 
operation.  By  sect  18,  no  person  charged  with  duty  under 
the  Legacy  Duty  Acts  shall  be  charged  under  the  Succes- 
sion Duty  Act  in  respect  of  the  same  property;  but,  unless 
the  latter  Act  be  construed  as  prospective  only,  it  wiU,  in 
effect,  repeal  the  Legacy  Duty  Acts.  All  the  other  provi- 
sions of  the  Succession  Duty  Act  are  clearly  limited  to  pro- 
perty acquired  after  the  19th  of  May,  1853;  and  it  would 
be  a  singular  construction,  to  hold  that  the  31st  section  ap- 
plies to  property  acquired  before  that  time. 

Pigott  for  the  Crown. — Reading  the  31st  section  of  the 
Succession  Duty  Act  according  to  the  natural  meaning  of 
the  words,  the  duty  on  these  annuities  is  chaigeable  under 
that  Act;  whereas  if  it  be  constiiied  as  contended  for  by  the 
other  side,  new  words  must  be  introduced  into  the  section. 
Prior  to  the  36  Geo.  3,  c.  52,  no  duty  was  payable  on  l^a- 
cies  by  way  of  annuity.  The  8th  section  of  that  Act  re- 
quires, that,  before  the  duty  is  "  charged,"  not  before  it  is 
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** chargeable"  it  shall  be  calculated ;  and  the  practice  has  186^* 
always  been  to  calculate  the  duty  at  the  time  it  is  charged,  /»  re 
that  is,  at  the  respective  times  when  t^e  four  payments 
were  made.  The  language  of  the  31st  section  of  the  Suc- 
cession Duty  Act  has  been  used  vdth  reference  to  that 
practice.  The  duty  is  not  *Wequvred  to  be  calculated  "  un- 
til the  Crown  seeks  to  enforce  its  payment  Though  the 
duty  attached  before  the  19th  of  May,  J  853,  it  had  not  be- 
come a  debt  for  which  the  Crown  could  have  sued.  [Mar- 
tin,  B. — At  the  time  of  the  testator's  death,  a  certain 
amount  of  duty  became  payable,  and  we  ought  not,  vrithout 
clear  language,  to  hold  that  another  amount  is  payable.] 
The  31st  section  in  express  terms  says,  that  wherever,  after 
the  commencement  of  that  Act,  it  shall  be  required  to  cal- 
culate the  value  of  an  annuity,  it  shall  be  according  to  the 
tables  in  the  schedule  of  that  Act  If  the  Act  had  been 
intended  to  apply  only  to  annuities  given  after  it  came  into 
operation,  the  legislature  would  have  used  words  to  that 
effect,  as  in  the  19th  section.  The  omission  of  such  words 
shews,  that  the  31st  section  was  meant  to  apply  to  duty 
not  then  paid,  although  it  might  have  previously  attached. 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — In  this  case  the  &cts  necessary  to  enable 
the  Court  to  decide  it  are  very  few,  and  not  complicated. 
It  appears  that  the  late  Earl  Comwallis  died  on  the  21st  of 
May,  1852,  leaving  by  his  will  certain  legacies  by  way  of 
annuity.  At  that  time  the  law  which  regulated  the  legacy 
duty  upon  these  annuities  depended  on  the  8th  section  of 
the  36  Geo.  3,  a  52.  That  section  provides,  that  the  value 
of  any  legacy  given  by  way  of  annuity  shall  be  calculated, 
and  the  duty  chargeable  thereon  shall  be  charged,  according 
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1856.  to  the  tables  in  the  schedule  to  that  Act,  and  paid  by  four 
In  re  equal  payments,  the  first  payment  to  be  on  or  before  the 
payment  of  the  first  year's  annuity.  It  is  clear,  therefore^ 
that  the  legislature  intended  that  what  may  be  called  the 
capitalised  value  of  the  annuity,  calculated  according  to 
certain  taUes,  should  be  the  value  on  which  l^aey  duty 
was  payable ;  and  as  this  was  so,  and  the  l^acy  was  given 
by  Earl  Comwallis  s  will,  we  think  that  the  value  of  the 
legacy  as  it  then  was,  must  be  the  value  on  which  the  duty 
was  payable.  The  fact  of  making  the  calculation,  and  the 
time  when  the  calculation  was  actually  made,  seems  to  u» 
not  material,  being  in  truth  only  a  sum  in  arithmetic^  as  soon 
as  the  age  of  the  annuitant  at  the  time  of  Earl  Comwallis's 
death  was  ascertained. 

Then  came  the  Succession  Duty  Act,  which  came  in  foroe 
on  the  19th  of  May,  1 853.  By  the  31st  section  of  that  Act, 
it  was  provided,  that  **  where  it  shall  be  required  to  calcu- 
late, for  the  purposes  either  of  this  Act  or  of  the  L^acy 
Duty  Acta,  the  value  of  any  annuity,  or  of  any  interest 
chargeable  with  duty  as  an  annuity,  such  value  shall,  after 
the  time  appointed  for  the  commencem^it  of  this  Act,  be 
calculated  according  to  the  taUes  in  the  schedule  annexed 
to  this  Act,  and  not  according  to  the  tables  in  the  schedule 
annexed  to  the  Act  of  the  36  Geo.  3,  c.  62."  But  we  think 
this  clause  ought  to  be  read  as  confined  to  annuities  given 
as  legacies  after  the  Act  came  in  force,  and  requiring  to  be 
calculated  in  order  to  capitalise  them,  and  on  that  capi- 
talised amount  to  charge  the  duties  thereon.  But  as  to 
annuities  given  at  a  previous  time,  whose  value  was  already 
required  to  be  calculated  according  to  another  table,  and 
on  which  calculation  a  definite  amount  of  duty  had  then 
already  become  due,  we  think  that  the  31st  clause  has  no 
operation. 

We  cannot  think  that  the  Succession  Duty  Act  could 
have  intended  to  do  so  imjust  a  thing  as  to  increase  the 


HILABT  T£RU,   19  YICF.  585 

amount  of  a  legacy  already  aacertainable  by  mere  calcula-  s2^^^ 
tion,  and  on  the  faith  of  which  amount  the  executors  may,  In  re 
for  aught  we  know,  have  already  acted  They  had  the 
power  of  purchasing,  and  may  have  purchased,  before  the 
Succession  Duty  Act  came  into  operation,  an  annuity  fix>m 
the  Qovemment^  imder  the  schedule  to  the  36  Qeo.  3,  c.  52 ; 
and  if  they  had  done  so^  and  assigned  such  annuity  to  the 
legatee,  they  would  have  fully  paid  the  legacy,  and  would 
have  charged  the  estate  with  the  purchase-money.  It 
would  be  monstrous,  after  this,  to  charge  them  with  duty  on 
a  larger  value  than  that  for  which  they  had  actually  bought 
an  annuity  of  the  same  amount  from  the  Government  them- 
selves, and  charged  the  purchase-money  for  it  to  the  accoimt 
of  the  estate  ab^ady.  We  think,  therefore,  that  the  31st 
section  must  be  applied  only  to  annuities  given  after  the 
19th  of  May,  1853;  and  the  result  is,  that  the  present  rule 
should  be  made  absolute,  with  a  declaration  added  thereto, 
that  the  duties  should  be  calculated  according  to  the  sche- 
dule and  tables  contained  in  the  Act,  36  Qeo.  3,  a  52. 

Bule  absolute  accordingly. 
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Jan.  16.      Marcon  and  Another  v.  Bloxam,  Executor  of  Susannah 

Arnold. 


T 


Declaration  on  X  HE  declaration  stated,  that,  on  the  14th  of  Januaiy, 
a  ^^^^  1  ^^0'  ^y  ^  uidenture  then  made  between  Susannah  Arnold 
deed  b/s.  A.    Qf  ^he  fiist  part,  Henry  Arnold  of  the  second  part,  and  the 

(the  defend-  r       *  j  r 

Ant's  testatrix)  plajntifls  of  the  third  part,  Susannah  Arnold  and  Henry 

payment  of  Arnold  did  for  herself  and  himself,  and  her  and  his  heirs^ 

te]^'"^lift  executors,  &c.,  jointly  and  severally  covenant  with  the 

on  eqnitable  plaintiflfe,  their  executors,  &a,  to  pay  them  2800i.,  with  in- 

g^ronndi,  set- 

ting  out  the  terest  at  52.  per  cent,  on  the  14th  of  Januaiy,  1870,  or  at 
f^itedVhe  ^^^  earlier  day  as  the  plaintiff  should  appoint  for  payment 
^  °  b^  h^*'    tl^ereof  by  notice  in  writing  to  be  given  to  Susannah  Arnold, 

bequeathed 

(inter  alia)  his  furniture,  plate,  books^  pictures,  &a  subjeet  to  the  payment  of  hk  debti^  to 
0.  A.  for  Ufe,  and  after  her  decease  to  H.  A.  The  deed  also  recited  a  decree  of  the  Court 
of  Chanceiy,  by  which  it  was  ordered  that  the  furniture  and  other  articles  aforesaid  should 
be  sold,  and  the  proceeds  paid  into  Court;  that  the  books  and  pictures  had  been  Talued  at 
20502^  at  which  sum  H.  A.  had  sgreed  to  puidiase  them;  and  that,  to  enable  him  to  do  so, 
the  plaintiffs  had  agreed  to  lend  him  2050/.,  and  a  further  sum  of  7491.  5«.  upon  the  seen* 
rity  of  the  joint  and  several  covenant  of  S.  A.  and  H.  A.,  and  an  assignment  (inter  slia)  of 
the  furniture,  &c.  The  deed  then  witnessed  that  S.  A.  and  H.  A.  asaigned  (inter  alia)  the 
furniture,  plate,  pictures,  and  books  to  the  plaintiffs  as  a  security  for  28002.  with  a  power 
of  sale  in  default  of  payment,  the  plaintiffs  to  hold  the  proceeds  of  the  ssle  in  trust  to  pay 
the  expenses,  and  then  to  apply  the  monies  in  aatisfaction  of  the  principal  an^l  interest  due. 
The  plea  then  averred,  that  the  plaintiffs  sold  the  furniture  fta,  and  received  sufficient  to 
satisfy  the  prindpal  and  interest,  which  they  ought  to  have  applied  acooidinglv. — Repli- 
cation on  equitable  grounds,  except  as  to  2085/.  18f.  4dt.,  parcel  of  the  plaintiff's  claim :  that 
the  valuation  of  the  plate  and  furniture  was  not  complete  at  the  time  of  the  execution  of 
the  deed,  and  that  thev  were  afterwards  valued  at  706/.  8«.,  at  which  sum  H.  A.  sgreed  to 
purchase  tliem ;  that,  by  an  indenture  between  H.  A.  and  tibe  plaintiib,  after  reciting  (inter 
alia)  that  2800/.  and  interest  was  due  to  the  plaintiffs,  that  S.  A.  had  died,  and  that,  in 
order  to  enable  H.  A.  to  purchase  the  plate  and  furniture,  the  plaintiffs  had  agreed  to  l<did 
him  600/.,  H.  A.  assigned  to  the  plaintiffs  all  tiie  property  mentioned  iu  the  deed  to  secure 
the  2800/.  and  interest,  and  600/.  snd  interest,  together  with  a  power  of  ssle.  The  replica- 
tion then  stated  that  the  plaintiflh  sold  the  plate  and  furniture,  and,  after  expenses,  realised 
1127/.  15«.,  and  that  there  was  due  under  the  indenture  in  respect  of  the  600/.  and  interest 
688/.  5s.  6(/. ;  that  H.  A.  not  having  paid  into  the  Court  of  Chanceiy  the  706/.  8s.  for  the 
purchase  of  the  plate  and  furniture,  the  plaintifb,  in  order  to  pay  the  same,  retained  out  of 
the  money  realised  by  the  sale  706/.  8f. ;  and  that  the  sums  of  6S8i  5«.  M.  and  706/.  8«. 
being  deducted  from  the  proceeds  of  the  sale,  the  plaintiflb  never  realised  more  than 
2085/.  18f.  4c/.,  which  was  only  sufficient  to  pay  a  psrt  of  the  plaintifib'  daim  in  the  de- 
claration : — Hdd^  that,  in  taking  the  account  in  equity,  the  plaintilEi  were  not  entitled  to 
deduct  from  the  amount  for  which  the  property  sold  the  600/.  and  interest,  for  that  would 
in  effect  be  to  tack  the  mortgage  of  2800/.  to  the  mortgage  of  600/.,  which  could  not  be 
done  since  the  equity  of  redemption  was  in  different  persons ;  but  Uiat  the  pUintifb  were 
entitled  to  deduct  the  706/.  8f.,  since  the  whole  property  was  not  in  their  poBsession,  and 
they  had  no  right  to  sell  it  until  the  706/.  8f.  was  paid  into  Court 
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her  executors,  &c.,  or  to  Henry  Arnold,  &c.,  six  calendar  ^^1866^ 
months  before  the  day  to  be  so  appointed. — ^Averment :  that 
the  plaintifis  did  by  a  notice  in  writing,  dated  the  28th  of 
January^  1852,  and  addressed  to  the  defendant  as  executor 
of  Susannah  Arnold,  and  the  said  Henry  Arnold,  and  then 
delivered  to  the  defendant^  appoint  the  16th  of  August,  1852, 
for  payment  to  the  plaintifih  of  the  said  sum  of  28002. — 
Breach,  nonpayment. 

Flea  on  equitable  grounds — ^That  the  indenture  in  the 
declaration  mentioned  was  and  is  in  the  words  following: — 
The  plea  then  set  out  verbatim  the  indenture,  which  recited 
the  willj^of  Qeorge  Henry  Arnold,  whereby  he  bequeathed 
all  his  real  estates^  and  (inter  alia)  all  his  household  goods 
and  furniture,  plate,  linen,  china^  pictures,  books,  &c.,  and 
also  all  his  £Emning  stock,  implements  of  husbandry,  &a 
(subject  to  the  payment  of  his  debts)  unto  his  wife  the  said 
Susannah  Arnold  for  life,  and,  after  her  decease,  to  his  son, 
the  said  Henry  Arnold,  for  lus  own  use  and  benefit;  and 
the  testator  appointed  Susannah  Arnold  and  Henry  Arnold 
executrix  and  executor  of  his  will,  and  died  in  October, 
1854.  The  indenture  then  recited,  that^  by  a  decree  of  the 
Court  of  Chancery,  made  in  a  cause  in  which  Lumley 
Arnold  was  plaintiff  and  Susannah  Arnold  and  Henry 
Arnold  were  defendants,  and  bearing  date  the  23rd  of 
November,  1850,  it  was  declared,  thai,  according  to  the 
true  construction  of  the  will  of  Qeorge  Henry  Arnold,  the 
greater  portion  of  the  fsuming  stock  and  implements  of 
husbandry,  by  lus  will  directed  to  be  sold  for  the  payment 
of  debts,  having  been  sold,  the  residue  thereof,  and  the 
testator's  household  goods,  furniture,  and  other  particulars 
specifically  mentioned  in  his  will,  and  thereby  bequeathed, 
were,  as  between  the  devisees  and  l^iatees,  liable  to  the 
payment  of  lus  debts ;  and  it  was  ordered,  that  it  be  referred 
to  the  Master  to  set  a  value  upon  the  residue  of  the  £Eurm- 
ing  stock  and  implements  of  husbandry,  furniture,  and  other 
articles  aforesaid,  which  were  offered  to  be  purchased  and 
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2866^  taken  at  a  valuation  by  Henry  Arnold,  and  to  inquire  and 
state  whether  it  would  be  fit  and  proper  that  the  same 
should  be  sold  to  Henry  Arnold  at  such  value,  or  upon  any 
other  and  what  terms;  and,  if  the  Master  should  find  that 
it  would  be  fit  and  proper,  then  that  the  same  should  be 
sold  to  him  by  the  said  executors:  and  it  was  also  ordered 
that  Henry  Arnold  should  pay  the  proceeds  of  such  sale 
into  the  Bank  with  the  privity  of  the  Accountant-Gteneral, 
to  be  there  placed  to  the  credit  of  the  said  cause,  to  an  ac- 
count to  be  intitled  "  Account  of  personal  estate  of  the  said 
testator/*  The  indenture  then  recited,  that^  in  pursuance 
of  the  said  decree,  a  valuation  of  the  testator's  books  and 
paintings  was  made  by  a  competent  appraiser,  who  valued 
the  same  at  2050Z.  15^.,  at  which  sum  Henry  Arnold  agreed 
to  become  the  purchaser  thereof.  It  then  recited  that  the 
plaintiffi,  in  order  to  enable  Henry  Arnold  to  comply  with 
the  decree  of  the  23rd  of  November,  1850,  had  agreed  to 
lend  him  the  sum  of  20502.  15^.,  and  also  to  lend  him  the 
further  sum  of  74t9l.  58.  to  supply  his  other  occasions;  and 
that  the  plaintiff  had  agreed  to  lend  him  the  same  upon 
having  the  repayment  of  28002w,  being  the  aggregate  of  the 
said  sums,  with  interest  at  5L  per  cent,  secured  to  them  by 
the  joint  and  several  covenant  of  Susannah  Arnold  and 
Henry  Arnold,  and  by  a  demise  of  certain  hereditaments 
comprised  in  the  said  recited  wiU  of  George  Henry  Arnold, 
and  by  an  assignment  of  the  said  books  and  paintings  so 
purchased  by  Henry  Arnold  as  aforesaid,  and  of  the  house- 
hold furniture,  plate,  goods^  chattels,  and  effects  bequeathed 
by  the  will  of  Qeorge  Hexury  Arnold,  &c.  The  indenture 
then  witnessed,  that,  in  pursuance  of  the  agreement^  and  in 
consideration  of  the  sum  of  2050{.  16^.  so  paid  as  aforesaid 
by  the  plainti£b,  and  also  in  consideration  of  the  further 
sum  of  749{.  58,  to  Henry  Arnold  paid  by  the  plaintiffi  im- 
mediately before  the  execution  of  those  presents,  Susannah 
Arnold  and  Henry  Arnold  did  thereby  covenant  with  the 
plaintiffs  to  pay  them  the  sum  of  28002.,  &c.  (setting  out 
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the  covenant  declared  on).  The  indenture  further  witness-  ^  1B66. 
ed,  that  Susannah  Arnold  and  Henry  Arnold  did  by  those 
presents  grants  bargain,  sell,  and  demise  unto  the  plaintiffB 
all  the  messuages,  tenements,  lands,  and  hereditaments 
comprised  in  and  devised  by  the  will  of  Qeorge  Henry 
Arnold;  and  they  did  also  by  those  presents  assign  and 
transfer  tmto  the  plaintiffs  all  the  household  furniture, 
plate,  china^  pictures,  paintings^  books,  goods,  and  other 
chattels  and  effects  then  being  in  the  mansion  house,  sub- 
ject to  a  proviso  for  redemption  on  payment  of  2800{.  and 
interest  Then  followed  a  power  of  sale  in  case  of  default 
inpayment;  and  it  was  agreed  and  declared  that  the  plain- 
tiffs should  hold  the  monies  to  arise  from  such  sale,  upon 
trusty  in  the  first  place,  to  pay  the  expenses  of  the  sale,  and 
in  the  next  place  to  apply  the  monies  in  satisfaction  of  the 
monies  owing  for  principal,  interest,  or  otherwise  on  the 
security  of  those  presents,  and  then  to  pay  the  surplus  (if 
any)  to  Susannah  Arnold  and  Henry  Arnold. — The  plea 
then  averred,  ''  that,  after  the  commencement  of  this  suit, 
the  plaintiffi,  under  and  by  virtue  of  the  said  indenture, 
took  possession  of  all  the  household  furniture,  goods,  chat- 
tels, and  effects  by  the  said  deed  assigned,  and  sold  the 
same,  and  thereby  realised  and  received  and  they  now  hold 
more  than  sufficient  of  the  proceeds  of  the  said  sale^  after 
paying  and  deducting  thereout  all  the  expenses  incurred  in 
such  sale,  and  otherwise  in  relation  thereto,  to  pay  and 
satisfy  themselves  all  principal  money,  interest^  and  all 
other  monies  due  to  them  xmder  or  by  virtue  of  the  said 
indenture,  and  which  proceeds  they  lawfully  can  and  ought 
to  apply  in  satisfaction  of  the  claim  in  the  declaration 
mentioned" 

Replication  on  equitable  grounds,  except  so  far  as  the 
plea  relates  to  20852. 18^.  4c2.  parcel  of  the  plaintifls*  claim 
— That,  at  the  timp  of  the  execution  of  the  indenture,  the 
valuation  of  the  plate  and  furniture  was  not  completed,  but 
the  valuation  was,  after  the  making  of  the  indenture,  and 
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1856.  before  the  execution  of  the  deed  hereinafter  referred  to  as 
Marcok  the  indenture  made  on  the  3rd  of  May,  1851,  made  in  pursu- 
Bloxam.  ^^^  ^^  ^^  ^^  decree,  and  amounted  to  the  sum  of 
7061.  88. ;  at  which  sum  Henry  Arnold  agreed,  under  and 
by  virtue  of  the  said  decree,  to  become  the  purchaser 
thereof;  and  Susannah  Arnold  and  Henry  Arnold,  at  the 
time  of  the  execution  of  the  indenture  in  the  declaration 
mentioned,  had  not,  nor  had  either  of  them,  any  other  pro- 
perty or  interest  in  the  said  plate  and  furniture  than  as  in 
and  by  the  said  indenture  appears;  and  Henry  Arnold  did 
not  become  the  purchaser  of  the  said  plate  and  furniture 
or  any  part  thereof,  until  after  the  execution  of  the  said  in- 
denture, when  he  became  the  purchaser  thereof,  and  enti- 
tled to  the  property  in  the  same  under  and  by  virtue  of  the 
said  decree:  that  such  proceedings  were  thereupon  had  in 
the  Court  of  Chancery,  that,  afterwards  and  before  the  sale 
in  the  plea  mentioned,  the  said  purchase  and  sale  of  the 
plate  and  ftimiture  to  Henry  Arnold  was  confirmed  and 
made  absolute:  that  afterwards  an  indenture,  under  the 
seal  of  Henry  Arnold,  was  made  between  Henry  Arnold  of 
the  one  part>  and  the  plaintiff  of  the  other  part^  whereby, 
after  reciting  the  will  of  Qeorge  Henry  Arnold  and  his 
death,  that  the  will  was  proved,  and  the  indenture  in  the 
declaration  mentioned,  and  that  the  sum  of  2800{.,  with  in- 
terest, was  due  to  the  plain  ti^Gs,  and  that  the  Master  to  whom 
the  said  cause  stood  referred  by  his  report  confirmed  the 
sale  to  Henry  Arnold  of  the  said  books  and  pictures  at  the 
sum  of  20502.  15«.,  and  that,  at  the  time  of  the  execution 
of  the  indenture  in  the  declaration  mentioned,  the  valuation 
of  the  said  plate  and  ftimiture  was  not  completed,  but  the 
same  had  since  been  made  and  amounted  to  706{.  8s.,  at 
which  sum  Henry  Arnold  had  agreed  to  become  the  pur- 
chaser thereof,  and  that  Susannah  Arnold  died  on  the  26th 
of  April  then  last;  and  that  the  plaintiffs,  at  the  request  of 
Henry  Arnold,  and  to  enable  him  to  comply  with  the  said 
decree  of  the  23rd  of  November,  1850,  as  respected  the 
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plate  and  furniture,  had  agreed  to  lend  him  the  further         1856. 
sum  of  600{.,  upon  having  the  same  secured  irith  interest 
thereon  in  manner  thereinafter  mentioned:  Henry  Arnold, 
by  the  said  deed  of  3rd  of  May,  1851,  for  securing  the  pay- 
ment of  the  said  sum  of  600{.  and  interest  to  the  plaintiff 
did  covenant,  grant,  and  agree  to  and  with  the  plaintiffs, 
that  all  and  singular  the  manors,  messuages,  and  other 
hereditaments  comprised  in  the  indenture  in  the  declaration 
mentioned,  and  thereby  demised  to  the  plaintifb,  and  also 
the  household  furniture,  plate,  china,  pictures,  paintings, 
books,  goods,  and  other  chattels  and  effects  assigned  to  them 
by  the  said  indenture,  should  thenceforth  be  charged  and 
remain  a  security  to  the  plaintiffs  for  the  payment  of  the 
said  sum  of  600Z.  and  interest,  and  that  no  part  of  the  same 
manors  and  other  hereditaments,  or  of  the  pictures,  furni- 
ture, and  other  articles  aforesaid,  should  be  redeemed  until 
payment  to  the  plaintiffs  of  as  well  the  said  sum  of  2800{. 
and  interest,  and  the  m;>nies  secured  by  the  indenture  in 
the  declaration  mentioned,  as  of  the  principal  sum  of  600{., 
and  the  interest  thereof.    And  it  was  by  the  deed  of  the  3rd 
of  May,  1851,  agreed  and  declared  between  and  by  Henry 
Arnold  and  the  plaintiffs,  that  the  power  of  sale  and  other 
the  trusts,  powers,  provisions,  and  agreements  declared  and 
contained  in  and  by  the  indenture  in  the  declaration  men- 
tioned, for  securing  payment  of  the  said  sum  of  28002.  and 
interest,  should  extend  and  be  applicable  to  the  levying, 
.  raising,  and  paying,  as  well  the  said  sum  of  600{.  and  in- 
terest, as  the  said  sum  of  28002.  and  interest     Averments — 
that^  after  the  execution  of  the  deed  of  the  3rd  of  May,  1851, 
and  after  the  time  in  the  deed  appointed  for  payment  of 
the  said  sum  of  600{.  and  interest,  the  plaintiffs  took  pos- 
session of  the  said  plate  and  furniture,  and  sold  the  same 
for  12482.  14«.  3d,  and  thereby  realised,  after  paying  all 
expaises,  11272.  15^.:   that,  at  the  time  of  the  sale  of 
the  plate  and  furniture,  and  at  the  time  of  the  appropria- 
tion and  application  hereinafter  mentioned,  there  was  due 
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1866.  and  payable  from  Henry  Arnold  to  the  plaintifis,  upon  and 
Maroon  by  virtue  of  the  deed  of  the  3rd  of  May,  1851,  for  and  in 
Bloxak.  respect  of  the  said  sura  of  600i.  and  interest  thereon,  the 
sum  of  6382.  58.  6d. :  that  the  plaintifib  appropriated  and 
applied  638Z.  58,  6<2.,  part  of  the  sum  realised  by  the  sale  of 
the  plate  and  furniture,  in  payment  and  discharge  of  the 
sum  of  6382.  58.  so  due  and  payable  by  the  deed  of  the  3rd 
of  May,  1851 :  that^  after  the  execution  of  the  deed  of  the 
3rd  of  May,  1851,  and  before  the  sale  of  the  plate  and  fiir- 
niture,  notice  was  given  to  the  solicitor  of  the  plaintiffi, 
that  Henry  Arnold  had  not,  as  directed  by  the  first-men- 
tioned decree  of  the  High  Court  of  Chancery,  paid  into  the 
said  Bank  the  sum  of  7062.  88.,  which  he  had  agreed  to  pay 
as  the  purchase-money  of  the  plate  and  furniture;  and,  at 
the  time  the  solicitors  of  the  plaintiffs  had  the  produce  of 
such  sale  in  their  hands,  they  had  notice  and  knowledge 
that  Henry  Arnold  had  not  complied  with  the  said  decree; 
whereupon  they  retained  and  still  do  retain  the  sum  of 
7062.  8^.,  part  of  the  monies  realised  by  the  said  sale 
whoUy  unappropriated  or  appUed  towards,  or  in  part  satis- 
faction  of,  the  plaintiffs'  claim  in  the  declaration  mentioned : 
that,  after  paying  and  deducting  out  of  the  proceeds  of  the 
sale  in  the  plea  mentioned  (the  sale  of  the  plate  and  furni- 
ture being  a  part  of  the  said  sale)  all  the  expenses  inciured 
in  the  sale  in  the  plea  mentioned,  and  the  said  sum  of 
6382.  58.  6c2.  so  applied  in  satisfaction  and  discharge  of  the 
said  sum  of  6002.  and  interest  and  the  monies  secured  by 
the  deed  of  the  31st  of  May,  1851,  and  the  sum  of  7062.  88.> 
80  retained  as  aforesaid  by  the  solicitors  of  the  plainti£& 
after  such  notice  as  aforesaid,  the  plaintiffs  never  had,  or 
realised,  or  received  more  than  20852. 1 4f8. 8d,  which  is  only 
sufficient  to  pay  a  part  of  the  plaintiffs'  claim  in  the  declara- 
tion mentioned. 

Demurrer,  and  joinder  therein. 

The  cause  came  on  for  trial,  before  Pollock,  C.  B.,  at  the 
Middlesex  Sittings  after  Hilary  Term,  1855;  when  a  verdict 


HILARY  TEBM,   19  VICT.  593 

was  entered  for  the  plaintifib,  subject  to  the  opinion  of  the      ^^^ 
Court  on  a  special  case. 

The  case  stated,  in  substance,  the  same  facts  as  appear 
by  the  pleadinga  It  also  stated,  that,  at  the  time  of  mak- 
ing the  further  loan  of  6002.,  Mr.  Christmas,  who  acted  as 
the  solicitor  of  Susannah  Arnold  and  Heniy  Arnold,  receiv- 
ed firom  the  plaintiffs'  solicitor  5501,  on  account  of  the  600Z., 
upon  his  undertaking  to  pay  into  Court  the  amount  of  the 
Master's  valuation  of  the  plate  and  furniture  (stated  in  the 
case  to  be  7362. 8«.)  when  his  report  of  the  sale  should  have 
been  obtained;  but  he  had  not  done  so.  In  April,  1853, 
Mr.  Christmas  paid,  out  of  his  own  funds,  1001.  on  account 
of  interest  due  to  a  specialty  creditor  of  the  testator. 
Another  solicitor  having  been  appointed  in  the  place  of 
Mr.  Christmas,  in  June,  1854,  it  was  ordered  (amongst 
other  things)  that  he  pay  into  Court  4502.,  part  of  the  5502. 
received  by  him,  credit  being  given  for  the  1002.  paid  by 
him.  In  July,  1854,  a  peremptory  order,  in  the  same  terms, 
was  made,  and  an  attachment  issued  against  him  for  dis- 
obedience of  that  order,  under  which  he  was  taken  into 
custody.  No  part  of  the  7362.  Ss,,  which  Henry  Arnold 
agreed  to  pay  for  the  plate  and  furniture,  had  been  paid 
into  Court 

The  plaintiffs'  solicitors,  before  the  sale,  had  knowledge 
of  the  default  of  Henry  Arnold  in  not  having  paid  the 
7362.  Ss,  for  the  plate  and  furniture;  and  the  plaintiffs, 
therefore,  contend  that  they  are  entitled  to  retain  the  sum 
of  7362.  88,,  part  of  the  monies  realised  by  the  sale  afore- 
said; and  the  plaintiffs  have  not  applied  the  said  sum  of 
7362. 86,,  or  any  part  thereof,  towards  satisfaction  or  discharge 
of  the  28002.  and  interest,  secured  by  the  first-mentioned 
indenture.  The  defendant  denies  their  right  to  retain  the 
7362.  8s,,  and  contends  that  they  should  apply  the  same  as 
aforesaid.  The  plaintiffs  sold  the  books  and  pictures  as- 
signed by  the  first-mentioned  deed  in  April,  1854,  and 
thereby  realised  the  sum  of  22932.  Is,  Id,  which  they  ap- 
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}^^      plied,  subject  to  certain  deductions^  in  part  payment  of  the 
28001.  and  interest 

The  defendant  contends,  that  he  is  entitled,  as  representr 
ing  Susannah  Arnold,  to  have  the  net  proceeds  of  the  sale 
of  the  books  and  paintings,  plate  and  fiiraiture,  applied  in 
exoneration  of  the  estate  of  Susannah  Arnold,  and  in  dis^ 
charge  of  the  covenant  upon  which  this  action  is  brought 

If  the  Court  shall  be  of  opinion,  that  the  defendant  is 
entitled  to  have  the  produce  of  the  whole  property  applied 
in  flavour  of  the  testatrix,  without  deducting  either  of  the 
amounts  of  736{.  86.  and  6S51.  58.  6d,  the  verdict  for  the 
plaintiffs  is  to  be  set  aside,  and  a  nonsuit  entered 

If  the  Court  shall  be  of  a  contrary  opinion,  their  opinion 
is  requested,  whether  the  plaintiffs  are  entitled  to  apply 
and  retain  both,  or  either,  and  which  of  the  said  sums,  as 
they  contend. 

And,  also,  whether  the  defendant  is  entitled  to  the  bene- 
fit of  the  100{.,  paid  under  the  circumstances  mentioned  in 
the  case,  and  to  credit  for  the  4502.,  for  which  Mr.  Christ- 
mas is  in  custody.  It  is  agreed  that  the  verdict  shall  be 
entered  as  l^Ir.  Barstow  shall  direct,  according  to  the  opinion 
of  the  Court  on  the  several  questions. 

Bramwell  (Prentice  and  Howe  with  him)  aigued  for  the 
plaintii&  in  last  Michaelmas  Term  (Nov.  19). — ^The  plea 
sets  up  as  an  equitable  defence,  that  the  2800{.,  which  the 
plainti£&  seek  to  recover,  was  lent  to  Henry  Arnold  upon 
the  security  of  an  assignment  by  him  and  Susannah  Arnold 
(the  defendant's  testatrix)  of  certain  books  and  pictures, 
plate  and  furniture;  and  that  the  plaintifib  sold  the  same 
for  a  sum  more  than  sufficient  to  pay  the  28002.  with  in- 
terest and  expenses;  so  that,  upon  an  account  taken  in 
equity,  Susannah  Arnold,  who  was  a  mere  surety,  would  be 
discharged.  The  plainti£&  reply  by  way  of  equitable  re- 
plication, admitting  that  their  claim  is  satisfied  to  the  ex- 
tent of  20852.  18«.  4id, ;  but  alleging  that  after  the  loan  of 
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the  2800i.,  the  plate  and  furniture  was  sold  to  Henry  Ar-  ,if^ 
nold  for  7061.  Be.,  under  an  order  of  the  Court  of  Chancery, 
by  which  he  was  required  to  pay  the  purchase  money  into 
Court;  and  that,  in  order  to  enable  him  to  make  the  pur- 
chase, the  plaintiffs  lent  him  a  further  sum  of  6002.,  upon  a 
security  given  by  him  on  the  whole  property,  after  the 
death  of  Susannah  Arnold ;  that  the  purchase  money  has 
never  been  paid  into  Court,  and  there  is  now  due  in  respect 
of  the  6002.  and  interest  6882.  6^.  6(2.,  and  the  plaintifib 
claim  to  set  off  against  the  amount  realised  by  the  sate  of 
the  property  the  two  sums  of  6382.  Be.  6c2,  and  7062.  8s. 
The  question  is,  therefore,  whether,  as  against  Susannah 
Arnold,  they  are  in  equity  entitled  to  retain  those  amoxmts, 
or  either  of  them.  It  is  submitted,  that  they  are  entitled 
to  retain  both.  First,  as  to  the  6382.  6^.  6c2. — ^The  plain- 
tiff obtained  no  title  to  the  plate  or  furniture  imder  the 
indenture  of  the  14th  of  January,  1860.  If  Susannah  Ar- 
nold and  Henry  Arnold  conveyed  proprio  jure,  nothing 
passed;  for  their  interest  as  legatees  was  subject  to  the  pay- 
ment of  the  debts  of  the  testator,  George  Henry  Arnold;  if 
they  conveyed  as  executors,  the  plaintiffs,  having  notice  of 
the  trust,  were  bound  by  it  Therefore,  the  only  title  which 
the  plaintiffs  had  to  the  plate  and  furniture  was  under  the 
indenture  of  the  3rd  of  May,  1861 ;  and  since  by  that  alone, 
so  far  as  regards  the  platband  furniture,  they  could  realise 
any  money  for  payment  of  their  debt,  they  have  a  right  to 
apply  it  accordingly.  The  rule  of  equity,  that  a  creditor, 
who,  by  the  sale  of  property  assigned  to  him,  has  obtained 
sufficient  to  satisfy  the  debt  of  the  principal,  cannot  pro- 
ceed against  the  surety,  only  applies  where  the  amount  is 
realised  under  the  security  to  which  the  surety  is  a  party, 
and  not  where  it  is  obtained  aliunde.  Here  the  plaintiffs 
did  not  obtain  sufficient  to  satisfy  theix  debt  by  the  sale 
under  the  deed  declared  on.  The  indenture  of  the  3rd  of 
May,  1861,  was  a  further  security,  to  the  benefit  of  which 
the  surety  is  not  entitled. — Secondly,  the  .plainti£&  have  a 
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1856.  right  to  retain  the  706{.  Se,  They  sold  the  plate  and  fur- 
Maboon  niture,  with  knowledge  that  Henry  Arnold  was  bound  to 
pay  the  purchase  money  into  Court  and  had  not  done  so. 
The  amount  of  the  sale  having  come  to  their  hands,  they 
are  responsible  for  its  due  application.  As  a  general  rule, 
a  person  buying  or  selling  with  knowledge  of  a  trusty  is 
bound  to  see  it  performed.  If  the  defendant  had  applied 
to  the  Court  of  Chancery  to  stay  this  action  by  perpetual 
injunction,  the  application  would  not  have  been  granted 
whilst  the  plaintiffs  were  in  peril  They  have  a  right  to 
retaiQ  the  money,  in  order  to  exonerate  themselves  fix>m  a 
liability  to  answer  for  a  contempt  of  Court  A  further 
question  is  raised  by  the  special  case,  as  to  the  plaintiff's 
right  to  retain  the  sums  of  lOOi.  and  4502.;  but  that  also 
depends  on  their  rights  under  the  indenture  of  the  Srd  of 
May,  1851. 

Hugh  HiU  {Elderton  with  him)  for  the  defendant — ^A 
surety  is  entitled  to  the  benefit  of  eveiy  security  on  the 
property  of  the  principal  debtor,  whether  given  at  the  time 
of  the  execution  of  the  instnunent  to  which  the  surety  is  a 
party,  or  afterwarda  The  argument  for  the  plaintiflh 
amounts  to  this — ^that  they  have  been  obliged  to  lend  a 
further  sum  of  600!.,  in  order  to  obtain  a  valid  assignment 
of  the  plate  and  furniture;  and  that^  as  they  have  taken  it 
with  notice  that  Henry  Arnold  was  bound  to  pay  the  pur- 
chase money  into  Court,  they  have  not  only  a  claim  in  re- 
spect of  the  additional  loan,  but  also  an  equitable  hen  oa 
the  proceeds  of  the  sale  to  the  extent  of  the  sum  which 
ought  to  have  been  paid  into  Court  That  i8»  in  effect^ 
claiming  as  against  the  surety  the  6002.  The  plaintiffi 
got  their  title  to  the  plate  and  furniture  under  the  first 
deed;  the  second  merely  operated  as  a  further  diaige. 
That  deed  gives  no  new  power  of  sale,  but  only  renders 
the  power  contained  in  the  first  deed  available  as  to  the 
6002.     Since,  therefore,  the  sale  took  place  under  the  au- 
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tliority  oonfened  by  the  first  deed,  the  surety  is  entitled  to 
the  benefit  of  whatever  was  realised  by  means  of  it  The 
plaintiffs  having  elected  to  pay  the  amount  of  the  purchase 
money  of  the  plate  and  furniture  to  a  third  person,  upon 
his  undertaking  to  pay  it  into  Courts  have  no  rights  as 
against  the  surety,  to  retain  an  equivalent  amount  from  the 
proceeds  of  the  Bale,  It  was  their  duty  to  have  seen  that 
the  money  was  paid  into  Court 

BrcmyweU,  in  reply,  referred  to  Scott  v.  Tyler  (a). 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — ^This  was  a  question  on  a  demurrer  to 
the  replication  to  an  equitable  plea. 

The  declaration  stated,  that  by  a  certain  indenture,  dated 
the  14th  of  January,  1861,  between  Susannah  Arnold  of 
the  first  part,  Henry  Arnold  of  the  second  part  the  plain- 
tift  of  the  third  part  Susannah  Arnold  and  Henry  Arnold 
covenanted  to  pay  the  plaintiflw  28002.,  with  SI.  per  cent 
interest^  on  the  14th  of  January,  1870,  or  sooner,  upon  six 
months  notice.  The  declaration  averred  that  notice  had 
been  given,  and  that  the  plaintiflGs  had  not  paid  in  pursuance 
of  their  covenant 

The  defendant  in  his  plea  set  out  the  deed  of  mortgage 
in  which  the  covenant  was  contained,  which  recited  the 
will  of  Qeorge  Henry  Arnold,  by  which  he  bequeathed  cer- 
tain estates  and  (inter  alia)  ail  his  household  goods  and 
furniture,  plate,  linen,  china^  pictures,  books,  &a,  and  also 
all  his  feurming  stock,  &c.,  subject  to  the  payment  of  his 
debts,  to  Susannah  Arnold  for  life,  and  immediately  after 
her  decease  to  Henry  Arnold;  and  the  testator  appointed 
Susannah  Arnold  and  Henry  Arnold  executor  and  executrix 
of  his  will,  and  afterwards,  in  October,  1 854,  died  The  deed 

(a)  IHckens,  726. 
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1856.  then  recited  a  cause  in  Chancery,  in  which  Susannah  Arnold 
Maboon  and  Henry  Arnold  were  defendants;  and  that,  in  puisuanoe 
Bloxam.  ^^  *^®  ^^»  certain  portions  of  the  property  had  been  sold, 
and  that  it  was  ordered  to  be  referred  to  the  Master  to  set 
a  value  upon  the  residue  of  the  fanning  stock,  furniture^ 
and  other  articles  aforesaid,  which  were  o£Fered  to  be  pur- 
chased and  taken  at  a  valuation  by  Henry  Arnold ;  and  the 
Master  was  to  inquire  and  state  whether  it  would  be  proper 
for  the  executors  of  George  Henry  Arnold's  will  to  sell 
them  at  such  valuation  to  Henry  Arnold,  being  one  of  such 
executors;  and  that  he  should  pay  the  proceeds  of  such  sale 
into  the  Bank,  to  the  aocoimt  of  the  personal  estate  of  the 
testator.  It  then  recited  that  a  valuation  of  the  testator's 
books,  &c.  had  been  made  at  the  sum  of  2050Z.  78.,  at 
which  sum  Henry  Arnold  agreed  to  purchajse.  It  then  re- 
cited that  plaintifiEs,  in  order  to  enable  Henry  Arnold  to 
pay  that  simi,  had  agreed  to  lend  him  20502.  15^.,  and  the 
further  sum  of  7492.  58.  to  supply  his  other  occasions;  and 
that  the  aggregate,  being  28002.,  should  be  secured  by  the 
joint  and  several  covenants  of  Susannah  Arnold  and  Henry 
Arnold,  and  a  demise  of  the  other  hereditaments  comprised 
in  George  Henry  Arnold's  will  And  the  indenture  wit- 
nessed, that,  in  pursuance  of  the  agreement,  Susannah  Ar- 
nold and  Henry  Arnold  assigned  all  the  lands,  &c.  to  the 
plaintifis,  together  with  the  personal  property,  with  a  power 
of  sale  in  case  of  default  of  payment  And  the  plaintiflfs 
were  to  hold  the  money  to  arise  firom  such  sale,  in  trust  to 
pay  the  expenses  of  such  sale,  and  then  the  sum  of  28002. 
and  interest,  and  then  to  pay  the  surplus  to  Susannah  Ar- 
nold  and  Henry  Arnold.  The  defendant  then  averred,  that> 
after  the  commencement  of  this  suit,  the  plaintifiEs,  under 
the  said  indenture,  entered  and  sold  the  household  fumi- 
tmre,  &a  and  other  personal  property,  and  received  sufficient 
to  satisfy  all  principal  money  and  interest  due  by  virtue  of 
the  indenture,  and  which  proceeds  they  ought  to  apply  in 
satis&ction  of  the  claims  in  the  declaration. 
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To  this  plea»  the  plaintiffs  by  way  of  equitable  replication, 
except  so  £Bur  as  relates  to  20852.  1  Ss,  4id,,  parcel  of  the  plain- 
tiffs' claim,  say  that  the  valuation  of  part  of  the  personal  pro- 
perty, viz.  the  plate  and  furniture,  at  the  time  of  the  ex- 
ecution of  the  said  indenture  was  not  completed,  but  was 
afterwards  made  in  pursuance  of  the  decree,  and  amounted 
to  7062.  8^.,  at  which  sum  Henry  Arnold  agreed  to  become 
the  purchaser;  and  Susannah  Arnold  and  Henry  Arnold 
had  no  other  property  or  interest  in  the  said  plate  and  fur- 
niture except  as  executors,  and  as  appears  from  the  in- 
denture of  the  14th  of  January,  1851 ;  and  that  Henry 
Arnold's  purchase  was  afterwards  confirmed  in  the  Court  of 
Chancery;  and  that  afterwards  and  after  Susannah  Arnold's 
death,  a  certain  indenture  was  made  on  the  3rd  of  May, 
1851,  between  Henry  Arnold  and  the  plaintiffii,  reciting  the 
will  of  Qeorge  Henry  Arnold  and  his  death,  and  that  his 
will  was  proved,  and  that  28002.  and  interest  was  still  due; 
and  that  the  Master  in  Chancery  had  confirmed  the  sale 
to  Henry  Arnold  of  the  books  and  pictures  at  20502.  15^.; 
and  that  at  the  time  of  the  execution  of  the  first  inden- 
ture, the  valuation  of  the  plate  and  furniture  was  not,  but 
had  since  been,  made  and  amounted  to  7062.  Ss. ;  and  that 
Susannah  Arnold  had  died  on  the  26th  of  April,  1851 ;  and 
that,  in  order  to  enable  Henry  Arnold  to  comply  with  the 
decree  as  to  the  purchase  of  the  plate  and  furniture,  the 
plainti£b  had  agreed  to  lend  him  6002. :  Henry  Arnold 
assigned  to  plaintifib  (inter  alia)  all  the  properties  contain- 
ed in  the  first  indenture,  to  secure  the  28002.  and  interest^ 
and  the  6002.  and  interest^  together  with  a  power  of  sale 
for  securing  the  sama  The  plaintiffi  say  that  they  enter- 
ed and  took  possession,  and  sold  the  plate  and  fumitmre, 
and  realised,  after  expanses,  11272.  158.,  and  that  there  is 
now  due  under  the  indenture  of  the  3rd  of  May,  1 851,  from 
Henry  Arnold  to  the  plaintiffs,  for  and  in  respect  of  6002. 
and  interest,  6382.  5^.  6c2.  And  the  plaintiffs  further  say, 
that,  Henry  Arnold  not  having,  as  directed  by  the  decree, 
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1856.  paid  into  the  Court  the  sum  of  7062.  for  the  purchase  of 
Maboom  ^^  P^^  ^^^  furniture,  the  plaintiflGs,  in  order  to  pay  the 
2  *'  same,  retained  out  of  the  money  realised  by  the  sale  of  the 

goods,  &C.  under  the  first  indenture,  the  sum  of  706!. ;  and 
that  the  said  sum  of  638!.  5s.  6cL  due  under  the  deed  of 
the  3rd  of  May,  1851,  and  the  said  sum  of  706!.  so  retained, 
being  deducted  from  the  proceeds  of  the  sale  of  the  goods 
imder  the  power  of  sale  in  the  first  indenture,  the  plaintiffs 
never  had  nor  realised  more  than  2085!.  ISa.  4c!.,  which  is 
only  sufficient  to  pay  a  part  of  the  plaintiffii'  claim  in  the 
declaration.    To  this  replication  the  defendant  demuned. 

Upon  the  special  case,  the  same  questions  are  in  sub- 
stance raised  as  upon  these  pleadings,  and  the  question 
really  ia,  whether  the  plaintiffs  are  entitled  to  deduct  both 
the  sum  due  under  the  mortgage  of  the  3rd  of  May,  1851, 
being  638!.  5s.  6c!.,  as  well  as  the  siun  of  706!.  Ss.  (or 
736!.  8s.,  for  the  pleadings  and  special  case  state  that 
amount  differently)  from  the  amount,  which  the  property 
sold  under  the  power  of  sale  contained  in  the  first  inden- 
ture realised ;  and  we  are  of  opinion  that  the  first  of  those  two 
sums  cannot  be  deducted  as  against  the  present  defendant 
by  the  plaintiffs.     This  is,  in  truth,  an  attempt  to  tack  the 
mortgage  of  600!.  to  the  mortgage  of  2800!. ;  but  that  can- 
not  bedonei  for  the  morlgagea  luremadeby  dififerent  per- 
sons.     The  property  sold  was  mortgaged  to  the  plaintifb 
by  Henry  Arnold  and  Susannah  Arnold  for  2800!.;  and 
the  property  under  the  second  mortgage  is  mortgaged  to 
the  plaintiffs  by  Henry  Arnold  alone,  and  the  tadung  of 
the  two  securities  together  depends  upon  the  principle,  that 
the  equity  of  redemption  in  both  belongs  to  the  same  per- 
son: White  V.  HiUacre  (a).    Here  the  equity  of  redemption 
belongs  to  different  persons,  and  in  taking  the  accounts  be- 
tween the  plaintiffs  and  Susannah  Arnold,  or  her  executor 
the  defendant^  the  sum  of  2800!.  alone  with  interest  must 

(a)  3  Y.  &  C.  697. 
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be  liquidated  out  of  the  value  oi  the  property  sold  under  ^^6^- 
the  power  of  aale  contained  in  the  first  indenture;  So  it 
would  be  if  the  property  were  in  the  possession  of  Susannah 
Arnold  and  Henry  Arnold,  and  had  been  mortgaged  by 
them  to  the  plaintifb.  But  then  it  appears  that  it  was  not 
in  their  possession  tiU  the  whole  amount  was  "paid  into  the 
Court  of  Chancery  by  Henry  Arnold,  on  which  condition 
alone  the  executors  were  allowed  to  sell  it  to  him.  It  ap- 
pears that  he  had  paid  all,  except  either  706Z.  Ss.  or  7362. 8^. ; 
the  property,  therefore,  could  not  be  sold  by  the  plaintiflb 
under  the  power  of  sale  until  that  sum  was  either  paid  or 
secured  to  the  satis&ction  of  the  Court  of  Chancery.  There- 
fore, the  proceeds  of  the  property  sold  were,  in  truth,  less 
by  this  deduction,  and  the  defendant,  as  representative  of 
Sarah  Arnold,  can  only  take  credit  for  the  whole  amount 
received  under  the  sale  after  deducting  this  sum.  In  taking 
the  account,  therefore,  in  equity,  the  plaintiffs  are  entitled 
to  this  allowance. 

On  taking  the  whole  account,  therefore,  and  deducting 
the  sum  of  6382.  5^.  6(2 ,  but  allowing  either  the  sum  of 
7062.  88.  or  7862.  8^.,  as  the  case  may  be,  the  plaintifiGs'  re- 
plication to  the  defendant's  equitable  plea  will  still  be  good ; 
for  it  will  still  appear  that  the  plaintifiGs  have  not  been  fully 
satisfied  by  the  sale.  Upon  the  demurrer,  therefore,  judg- 
ment must  be  given  for  the  plaintiffi;  and  the  amount  of 
damages  in  the  special  case  must  be,  we  think,  adjusted  by 
Mr.  Barstow  upon  the  principle  above  laid  down.  And 
our  answer  to  the  first  question  therein  referred  to  us,  13, 
that  the  defendant  should  have  the  net  proceeds  of  the  sale 
(deducting  7362. 8s.  or  7062.  Sa,,  as  the  case  may  be)  applied 
in  exoneration  of  the  estate  of  Susannah  Arnold  and  in  dis- 
charge of  the  covenant  on  which  the  action  is  brought  And 
secondly,  we  think  that  though  the  sum  of  6382.  5d,  6d.  is 
not  to  be  allowed  to  the  plaintiffs  in  taking  the  accounts, 
the  verdict  for  the  plaintiff  must  nevertheless  stand,  as 
some  amount  is  still  due  to  them. 
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The  special  cafie  further  raises  a  question  as  to  a  sum 
of  100{.  paid  to  Messrs.  Goldney  &  Fellows,  and  a  sum  of 
4(501,  for  which  Mr.  Christmas  is  in  custody.  But  we  think, 
that^  these  sums  having  relation  only  to  the  600£.  mortgage, 
the  defendant  is  clearly  not  entitled  to  any  deduction  in 
respect  of  either  of  them.  These  sums  could  only  be  ma- 
terial  if  we  were  taking  the  account  between  Henry  Arnold 
and  the  plaintiffs.  The  verdict  will  stand  for  the  plaintiffi 
for  the  sum  to  be  adjusted  by  Mr.  Barstow  in  accordance 
with  our  opinion. 


Judgment  for  the  plainti£b  on  the  demurrer: 
the  accounts  to  be  adjusted  accordingly. 


J<»n,  12. 

A  landowner 
has  a  ri^ht  to 
appropnata 
aurfaoe  water 
which  flowB 
OTer  his  land 
in  no  definite 
channel,  al- 


Bboabbent  V.  Ramsbothah  and  Atkinsoi?. 

±  HE  first  count  of  the  declaration  stated,  that  the  plain- 
tiff was  possessed  of  a  mill,  and  by  reason  thereof  was  en- 
titled to  the  flow  of  the  streams  of  certain  springs  flowing 
in  a  northerly  direction  on  the  westerly  side  of  the  farm 
house  and  buildings  of  a  fistrm  called  Petty  Royds,  for  the 
water  is  there-  working  of  the  said  mill;  and  also  to  the  natural  flow  of 
fr^m^^IS^  subterraneous  water  into  and  out  of  the  ground  of  the  said 
a  waterooune    Springs,  for  the  feeding  of  the  said  springs  and  streams  for 

which  it  pre-       i_  v  •  i»  .  x-       o 

vioudy  Bup-  the  workmg  of  the  said  mill ;  which  springs  the  plaintiff 

^  Therefor*,  describes  as  springs  arising  out  of  the  ground  within  the 

pUbtiff^miU  ^*^^  ^^  eighty  yards  from  the  said  farm  house.     And 

for  more  than  the  defendant  by  making  a  drain  in  Petty  Royds  farm,  near 

fifty  years,  n^d    •      .  i  •  i 

heen  worked     ^  the  said  sprmgs  respectively,  and  near  to  and  on  the 

by  the  stream 

of  a  brook,  which  was  supplied  by  the  water  of  a  pond  filled  by  rain,  a  shallow  weU  supplied 
%.'S  u"*°®°""  '^*®^*  *  ewamp,  and  a  well  formed  by  a  stream  springing  out  of  the  side  of 
a  hill,  the  waters  of  all  which  occasionally  oyerflowed  and  ran  down  the  defendant's  land 
in  no  definite  channel  into  the  brook :— iTcW,  that  the  plaintiff  had  no  rights  as  against  the 
defendant,  to  the  natural  flow  of  any  of  the  waters. 
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south  side  of  the  said  fiurm  house,  and  extending  both  ^®^^- 
towards  the  west  and  towards  the  east  of  the  said  house,  Bboadbbnt 
diverted  large  quantities  of  the  water  of  the  said  streams  rahb^ham. 
away  from  the  said  mill,  and  intercepted  and  diverted 
divers  quantities  of  the  subterraneous  water  from  naturally 
flowing  into  and  out  of  the  ground  at  the  said  springs,  and 
so  diverted  the  same  from  the  said  milL — Second  count : 
that  the  plaintiff  was  possessed  of  the  said  mill,  and,  by 
reason  thereof,  was  entitled  to  the  flow  of  a  stream  flowing 
in  an  easterly  direction  on  the  easterly  side  of  the  said 
&nn  house  and  buildings  for  working  the  same  mill,  which 
stream  the  plaintiff  describes  as  a  stream  commencing 
with  a  spring  arising  out  of  the  ground  within  the  dis- 
tance of  eighty  yards  from  the  said  farm  house.  And  the 
defendant,  by  making  a  drain  extending  in  an  easterly 
direction  from  the  said  spring,  and  in  great  part  along  the 
course  of  the  said  stream,  and,  where  not  in  the  actual  site 
of  the  said  stream,  being  near  thereto  and  deeper  than  the 
said  streaib,  and  by  cutting  a  drain  from  the  southern  side 
of  the  said  drain  and  extending  in  a  south-easterly  direc* 
tion  therefrom  through  a  ridge  of  land,  diverted  the  water 
thereof  a^y  from  the  said  mill 

Pleas  (inter  alia). — First,  not  guilty :  Thirdly  to  the  first 
first  count:  that  the  plaintiff,  by  reason  of  his  possession  of 
the  said  mill,  was  not  entitled  to  the  flow  of  the  streams 
of  the  springs  in  that  count  mentioned,  flowing  as  therein 
mentioned,  for  the  working  of  the  same  mill;  nor  to  the 
natural  flow  of  the  subterraneous  water  in  that  count  men- 
tioned, into  and  out  of  the  ground  at  the  said  spring  in 
that  count  mentioned,  for  the  feeding  of  the  said  spring 
and  streams  for  the  working  of  the  said  mill,  modo  et 
forma,  &c.  Fifthly  to  second  count :  that  the  plaintiff,  by 
reason  of  his  possession  of  the  miU  in  that  count  mentioned, 
was  not  entitled  to  the  said  flow  of  the  said  stream  in  that 
count  mentioned,  flowing  as  therein  mentioned,  for  working 
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1856.        the  said  mill,  modo  et  forma,  &c. — Upon  nvhich  iissues  were 

B^^IS^T    joined  (a). 

^-  Thecaufie  came  on  for  trial  at  the  Yorkshire  Summer  Aa- 

Ramsbothak. 

sizes,  1853,  when  a  verdict  was  entered  for  the  plaintiff  by 
consent,  subject  to  a  special  case,  to  be  settled  by  an  arbi- 
trator, and  which  (so  fiEur  as  material)  is  as  follows: — 

The  plaintiff  is  the  owner  and  occupier  of  a  mill  at 
Clough  Bottom,  in  the  township  of  Longwood,  in  the  parish 
of  Huddersfield.  It  has  existed  as  a  mill  for  fifty  years, 
and  is  situate  upon  a  natural  stream  called  Longwood 
Brook,  the  waters  of  which  have,  during  all  that  time,  been 
used  by  the  occupiers  of  the  mill  for  working  the  mill  by 
water  power,  and  carrying  on  in  it  the  business  of  a  manu* 
facturer  of  woollen  cloth& 

The  Longwood  Brook  flows  along  the  bottom  of  a  valley, 
which  is  bounded  by  a  range  of  hill  on  the  north  or  north-- 
west side  thereof  and  by  another  range  of  hill,  called  Net* 
tleton  Hill,  on  the  south  or  south-east  thereof.  This  last* 
mentioned  range  of  hill  ends  with  a  deep  dope  dose  to  the 
north-west  side  of  the  two  reservoirs  of  the  Huddersfield 
Waterworks.  This  slope  is  much  broken  by  landslips^ 
more  particularly  on  the  north  and  east  sides  of  it.  Two 
of  these  landslips,  which  are  below  the  highest  level  of  the 
hill,  are  known  by  the  names  of  Pendle  Hill  and  Pighill 
Wood. 

The  defendant  Atkinson  is  the  occupier  of  a  £Bkrm  in  the 
said  township,  called  Petty  Boyds  &rm,  on  the  north-west 
side  of  the  range  called  Nettleton  HilL  The  defendant 
Dr.  Eamsbotham  is  the  receiver  and  manager  of  that 
estate  for  the  owner,  who  is  an  in£Emt  ward  in  Chancery. 

The  natural  state  of  the  sur&ce  of  Petty  Boyds  farm  is 

(a)  There  were  also  pleas  jus-  and  8  &  9  Vict  c.  Ixx. ;  but  the 

tifying  the   abstraction  of  the  question  arising  on  those  pleas 

water,  under  the  provisions  of  was  abandoned  by  the  defend- 

the    Huddersfield  Waterworks  ants'  counsel  on  the  argument. 
Acts,  7  &  8  Geo.  4,  c  Ixxxiv., 
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very  uneven,  and  has  much  needed  draining.    Parts  of  it         i^^^*^ 
had  been  partially,  but  imperfectly,  drained  by  the  tenants^     Bboadbu;t 
before  making  the  drain  which  led  to  the  present  action,    jlamm^uau. 
In  some  of  the  closes  lodgments  of  water  and  boggy  places 
had  existed,  and  horses  when  crossing  over  the  dose  called 
Longbottom  had  sunk  in.    The  farm  of  Petty  Boyds  is 
chiefly  used  as  a  dairy-£Effm.  in  which  the  tenant  kept 
about  sixteen  head  of  cattle. 

From  the  sides  of  the  hills  called  Pighill  Wood  and  Pen- 
die  Hill,  which  lie  to  the  west  of  Petty  Boyds  £Eurm  build- 
ings, the  natural  flow  of  water  is  northward,  until  it  reaches 
the  Longwood  Brook;  and  all  water  passing  over  the  lands 
which  lie  on  the  west  side  of  the  farm  buildings  naturally 
flows  northward  into  that  brook.  Above  Pighill  Wood  is 
an  area  of  about  six  acres  and  a  half,  which  is  formed  into 
a  shallow  basin  by  the  landslips  which  have  occurred  on 
the  &ce  of  this  lull,  and  the  waters  collected  in  this  basin, 
if  they  ever  exceed  the  depth  of  about  three  feet  above  the 
surface  of  the  lowest  point  of  the  basin,  will  escape  down 
the  north-east  comer  and  then  northward  to  the  Longwood 
Brook,  on  the  west  of  the  Petty  Boyds  farm  buildings.  AU 
the  water  which  does  not  exceed  the  depth  of  three  feet 
passes  away  into  the  ground.  If  the  waters  which  so 
escape  in  excess  of  the  above  amount  are  veiy  abundant  at 
one  time,  a  part  could  then  find  a  passage  to  the  east  of 
their  point  of  escape  and  run  down  the  field  called  the 
Longbottom. 

Near  the  north-east  comer  of  this  basin  there  is  an 
elevated  portion  of  land,  on  part  of  which  the  £surm  build- 
ings stand  projecting  firom  the  hill  side,  and  which  advances 
to  the  north  from  the  general  slopes  of  the  hill  above  these 
fieurm  buildings.  This  elevated  portion  of  land  divides  the 
natural  flow  of  water  on  the  west  of  the  buildings  from  the 
natural  flow  of  water  on  the  east  of  them,  which  is  to  the 
eastward  down  Longbottom  close  and  imder  some  steep 
landslips  called  Dock  Holes  and  £lmhiu«t  Wood. 
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1856.  On  the  west  side  of  the  farm  btdldingB  there  formerly 

Broadbsict  existed  a  well  of  water  distant  seventy  yards  from  the  farm 
Ramsbothah.  housa  This  well  was  supplied  by  a  subterraneous  flow  of 
water  out  of  the  ground,  and  from  it  the  farm  house  was 
supplied  with  water.  The  well  was  about  two  feet  deep 
and  about  one  yard  broad  and  wide.  In  seasons  of  a  great 
supply  of  water  there  was  an  overflow  from  this  well,  which 
ran  northward  to  the  Longwood  Brook.  The  water  of  this 
well  the  former  occupants  of  the  farm  and  of  the  neigh- 
bouring cottages  used  for  domestic  purposes  as  spring 
water. 

Adjoining  the  south  side  of  this  well  was  a  swamp,  ex- 
tending over  an  area  of  about  sixteen  perches,  occasioned 
by  a  slight  elevation  of  the  surface  towards  the  north, 
which  obstructed  the  escape  of  any  water  which  had  once 
found  its  way  there.  This  swamp  communicated  with  the 
water  of  the  well,  and  was  never  entirely  free  from  water  at 
any  season  of  the  year.  The  supply  of  water  to  the  &rm 
house  for  the  use  of  the  tenant  and  his  &mily  and  servants 
was  wholly  dependant  on  this  well,  which  at  no  season  was 
ever  diy,  although  its  level  lowered  in  dry  weather.  At  a 
distance  of  about  sixteen  yards  to  the  south  of  this  well,  on 
the  other  side  of  the  swamp  and  more  under  the  slope 
called  Pendle  Hill,  were  also  formerly  two  wells  called  the 
horse-wells. 

At  the  upper  end  of  the  close  called  Longbottom,  where 
it  adjoins  the  &rm  yard  and  buildings  of  Petty  Boyds, 
there  formerly  existed  a  well,  which  was  distant  fifty-six 
yards  and  two  feet  towards  the  east  from  the  door  of  the 
frurm  housa  This  well,  which  was  two  feet  deep  below  the 
sorbuce  of  the  ground  and  about  three  feet  square,  was  sup- 
plied from  the  water  which  arose  out  of  the  ground  on  the 
hill  side  near  that  spot  This  well  was  used  as  the  water- 
ing place  for  the  cattle  of  the  farm,  and  the  supply  from  it 
in  dry  seasons  being  greatly  reduced  in  quantity,  the  cattle 
had  then  to  go  on  their  knees  to  get  it     With  the  over- 
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flow  of  thiB  well  commenced  a  stream  of  water  which,  for        IS66, 
part  of  its  course,  ran  in  an  open  ditch  down  the  hedge-side    Broadbbitt 
on  the  south  of  Longbottom  close,  and  in  other  parts  down    iumbtotham. 
a  small  channel  worked  by  the  water,  and  over  swampy 
places  where  the  cattle  had  trodden  in  the  soiL 

After  this  stream  of  water  left  Longbottom  dose,  it  ran 
directly  eastward  over  the  close  called  Lower  Woods,  from 
thence  along  a  natural  valley  in  an  easterly  direction,  and 
through  the  fence  which  divides  the  dose  called  Lower 
Woods  from  the  close  called  Top  Fidd.  From  this  fence 
it  passed  to  the  north-east,  across  the  north-west  comer  of 
Top  Field,  and  leaving  that  close  it  went  eastward  down 
by  the  hedge  sides,  and  passing  the  houses  at  Leys  it  dis^ 
charged  itself,  before  and  up  to  the  construction  of  the 
Mill-owners  Compensation  Beservoir  (a),  into  the  Long- 
wood  Brook,  and  since  the  first  construction  of  that  reser- 
voir, until  the  times  &c.,  it  discharged  itself  into  the  Mill- 
owners  Compensation  Beservoir  in  Longwood. 

When  a  sudden  flood  of  rain  was  discharged  into  the 
course  above  described,  the  water  of  this  stream  overflowed 
its  channel  at  the  point  where  it  passed  through  the  fence 
on  the  east  side  of  Lower  Woods  and  entered  the  dose 
called  Top  Field,  and  the  water  so  overflowing  escaped 
partly  over  that  and  other  closes  and  entered  the  Mill- 
owners  Compensation  Beservoir  at  its  most  southern  angle 
or  point. 

Some  time  previous  to  1851  the  defendant  Atkinson  had 
partially  drained  portions  of  Longbottom,  and  in  that  year 
he  applied  to  Dr.  Bamsbotham  to  have  a  main  drain  cut 
for  the  purpose  of  carrying  ofl^  the  water  from  the  upper 
portion  of  that  close,  and  improving  this  part  of  the  farm. 

(a)  Thifl  ia  a  reflerroir  m&de  collecting  therein,  for  the  benefit 

by  the    GommissionerB  of  the  of  the  mill  owners,  the  waters  of 

Huddersfield    Waterworks,    in  the  Longwood  Brook  above  the 

pursuance  of  the  7  &  8  Geo.  4,  c.  dam  of  the  reservoir. 
Jxxxiv.  s.  21,  for  the  purpose  of 
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Dr.  RaiUBbotham  gave  Atkinson  authority  to  make  the 
drain.  Atkinson  began  the  drain  in  August^  1852.  The 
-Bjjt^iymAx.  ^^'^  ^^  conunenced  at  the  point  in  the  course  of  the 
stream  above  described,  where  it  passes  out  of  Lower  Woods 
through  the  fence  into  Top  Field,  and  foUows  that  course 
upwards  through  Lower  Woods  in  the  natural  valley,  and 
passes  under  Elmhurst  Wood  into  Longbottom,  taking  the 
same  direction  as  that  of  the  stream  under  the  hedge-side  for 
a  distance  of  112  yards  in  that  close,  and  then  passes  under 
that  hedge  into  the  dose  called  Dock  Holea  In  Dock 
Holes  it  runs  parallel  to  and  along  the  side  of  this  same 
hedge,  and  generally  in  the  direction  of  the  stream^  until 
it  reaches  the  point  where  the  well  on  the  east  of  the  hna 
buildings  formerly  existed  at  the  top  of  Longbottom.  Three 
stone  watering  troughs  are  now  fixed  near  the  place  of  the 
well,  and  that  well  has  been  levelled  and  filled  up.  Atkinson 
afterwards  cut  the  drain  in  a  western  direction  and  made  it 
pass  on  the  south  side  of  the  £Eurm  buildings,  by  carrying 
it  through  the  elevated  ground  before  described  on  which 
these  buildings  stand,  and  passing  thence  under  the  slopes 
on  the  west  side  of  the  farm  buildings,  which  are  called 
Pighill  Wood,  it  reached  a  point  in  its  course  which  is 
eighty-eight  yards  to  the  west  of  the  bam  end  of  the  &rm 
buildings. 

Atkinson^s  object. in  continuing  the  drain  to  the  west  of 
the  stone  watering  places  was  to  carry  water  from  the  west 
side  of  the  &rm  buildings  for  the  supply  of  those  watering 
places  on  the  east  of  them,  and  was  not  intended  by  him 
for  agricultural  purposes.  The  drain  was  subsequently 
continued  by  Atkinson  further  to  the  west  under  the  slopes 
of  Pendle  Hill  to  a  distance  of  about  -198  yards,  and  was 
completed  to  this  extent  in  March,  1853. 

The  drain  from  the  spot  occupied  by  the  stone  watering 
places  east  of  Petty  Boyds  fjEurm  yard  down  Duck  Holes 
and  Longbottom  and  through  Lower  Woods  is  a  good  and 
useful  agricultural  drain,  for  the  purpose  of  relieving  the 
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ground  and  subsoil  of  those  cloees  of  lodgments  of  water        18^ 
and  swamps,  which  in  parts  extended  to  a  great  depth,  as    Bbo^dbutt 
it  will  serve  as  a  master  drain  into  which  collateral  drains   iuxbbotbail 
can  find  an  outlet  for  more  completely  draining  these  parts 
of  the  Sum  of  Petty  Boy  d& 

The  effect  produced  by  the  part  of  the  drain  which  is 
carried  fix>m  the  stone  troughs  to  the  west  through  the 
elevated  ground  upon  the  natural  flow  of  the  streams  of 
water  which  escaped  to  the  northward  into  Longwood 
Brook  fiK>m  the  well  on  the  west  side  of  the  £Eurm  hous^  is 
to  divert  the  water  of  the  streams  and  to  intercept  the 
water  which  before  ran  into  and  under  ground  there  near 
this  well  and  was  there  discharged  northwards^  and  to 
carry  these  waters  away  down  to  the  east  by  the  south  side 
of  the  JEurm  house.  The  sur£ice  of  the  swamp  near  the  weU 
on  the  west  side  of  the  farm  buildings,  as  it  existed  before 
the  cutting  of  the  drain,  has  been  filled  in  and  raised,  and 
the  well  itself  has  been  filled  up  and  levelled  and  does  not 
now  exist 

The  effect  of  the  drain  east  of  the  him  buildings  and  ot 
the  said  conduit  leading  firom  it  to  the  new  stone  reservoir, 
is  to  carry  off  the  water  which,  before  the  drain  was  cut^ 
ran  down  the  course  of  the  stream  through  Longbottom,  and 
to  discharge  part  of  it  into  that  reservoir,  and  part  of  it  down 
to  Leys  and  to  the  MiU-owners  Compensation  Beservoir. 

The  question  for  the  opinion  of  the  Court  on  each  issue 
is,  whether  the  plaintiff  is  entitled  to  retain  the  verdict 
thereon,  or,  whether  such  verdict  ought  to  be  entered  for 
the  defendants:  and  the  verdict  is  to  be  retained  or  entered 
accordingly. 

Knowlea  (i2.  HaJl  and  Pickermg  with  him)  argued  for 
the  plaintiff  in  last  Michaelmas  Term  (Nov.  12).— The  plain- 
tiff is  entitled  to  retain  the  verdict  on  both  counts.  For  fifty 
years  prior  to  the  diversion  complained  of,  the  plaintiff's 
mill  had  been  worked  by  the  water  of  Longwood  Brook. 
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1856.  That  brook  was  supplied  by  three  sources  of  water  on  the 
Bboadbbnt  west  of  the  defendant's  £Emn  buildings,  viz.  the  basin  of  six 
Raicbbotham.  ^res  and  a  half,  the  well  supplied  by  subterraneous  water, 
and  the  swamp.  The  diversion  of  those  sources  of  water 
forms  the  subject  of  the  first  count  of  the  declaration^  It 
is  found  as  a  £9tct,  that  from  the  west  side  of  the  farm 
buildings  the  natural  flow  of  water  was  northward  until  it 
reached  Longwood  Brook  Then,  what  is  there  to  interfere 
with  the  plaintifiP's  right  to  the  water?  [Alderson,  B. — 
Arkwrigkt  v.  Oell  (a)  decided  that  a  person  acquires  no 
right  to  an  artificial  watercourse,  where,  from  the  nature  of 
the  case,  it  is  obvious  that  the  enjoyment  depended  on 
temporary  circimistancea]  There  the  flow  of  water  was 
produced  by  the  draining  of  a  mine,  and  the  party  who 
worked  it  was  clearly  not  bound  to  work  at  the  same  level 
so  as  to  keep  up  the  supply  of  water;  here  the  plaintiff 
does  not  seek  to  impose  on  the  defendant  any  servi- 
tude. The  basin  is  not  an  artificial  watercourse,  but 
a  natural  lake,  the  waters  of  which,  when  they  exceed 
a  certain  depth,  run  over  and  flow  to  the  brook.  So, 
when  the  subterraneous  water  of  the  well  has  flowed 
above  ground,  it  does  not  differ  from  a  natural  water* 
course.  It  is  conceded,  that  the  defendant  is  under  no 
obligation  to  keep  up  the  brickwork  of  the  well.  [Pol- 
lock, C.  B. — Suppose  a  person  made  an  artesian  well,  the 
waters  of  which  flowed  over,  and,  after  running  for  some 
distance,  found  their  way  into  a  watercourse  which  was 
used  by  the  occupier  of  the  adjoining  land,  could  not  the 
former  discontinue  the  well  ?]  Twenty  years  enjoyment  of 
the  flow  of  water  would  give  a  right  to  it.  [Alderson,  R — 
Before  this  well  was  made  the  land  was  not  subject  to  any 
burthen:  it  is  now  sought  to  prevent  the  defendant  firom 
using  his  land  as  he  used  it  before,  by  imposing  on  it  the 
burthen  of  letting  the  water  pasa]    Another  source  by 

(a)  A  M.  &  W.  203. 
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which  Longwood  Brook  was  supplied  was  the  well  on  the  ^  1856.^ 
east  side  of  the  farm  buildinga  The  water  of  that  well  Broadbkitt 
arose  out  of  the  ground  on  the  hill  side.  Dickenson  v.  Rambbotram. 
The  Orand  Junction  Mailway  Compcmy  {a)  shews  that 
an  action  will  lie  for  the  obstruction  of  water  which  perco- 
lates under  ground,  and  which  would  in  its  natural  course 
have  formed  part  of  a  river.  There  Pollock,  C.  B.,  in  de- 
livering the  judgment  of  the  Court,  says,  "  If  the  course  of 
a  subterraneous  stream  were  well  known,  as  is  the  case  with 
many,  which  sink  under  ground,  pursue  for  a  short  time  a 
subterraneous  course,  and  then  emerge  again,  it  never  could 
be  contended  that  the  owner  of  the  soil  under  which  the 
stream  flowed  could  not  maintain  an  action  for  the  diver- 
sion of  it,  if  it  took  place  under  such  circumstances  as 
would  have  enabled  him  to  recover  if  the  stream  had  been 
wholly  above  ground.  When,  however,  the  springs  come 
to  the  surface  and  form  streams  and  rivers,  the  established 
rules  apply,  that  each  riparian  owner  is  entitled,  not  to  the 
property  in  the  flowing  water,  but  the  usufruct  of  its  stream 
for  all  reasonable  purposes,  to  drink,  to  water  his  cattle,  or 
to  turn  his  mills,  according  to  the  nature  and  situation  of 
the  stream."'  [Parke,  R — That  case  only  decided,  that,  if 
a  person  has  a  right  to  a  stream  jure  naturse,  he  has  a  right 
to  its  subterranean  course.  In  Wood  v.  Waud  (6)  this  Court 
held,  that  the  right  to  artificial  watercourses,  as  against 
the  party,  creating  them,  depends  on  the  character  of  the 
watercourse,  whether  it  be  of  a  permanent  or  a  temporary 
nature,  and  upon  the  circumstances  under  which  it  was 
created.]  Eace  v.  Ward{c)  shews  that  a  person  may  by 
enjoyment  acquire  a  right  to  the  water  of  a  well  [Parke,  B. 
— There  the  question  was,  whether  the  right  to  use  the 
water  was  a  profit  a  prendre;  and  the  Court  held  that  it 
was  an  easement]    Embrey  v,  Owen  (d)  will,  perhaps,  be 

(a)  7  Exch.  282.  (c)  4  R  &  B.  702. 

(6)  3  Exch.  748.  (d)  6  Exch.  353. 

VOL.  XI.  S  S  EXCH. 
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1656.  relied  on  by  \he  defendants.  But  in  that  case  the  water, 
Bboxdbsvt  which  was  diverted  for  the  purpose  of  irrigation,  was  re- 
fi^LMaBOTHAH.  tumod  into  the  stream,  so  that  the  quantity  abstracted  was 
inappreciable,  and  caused  no  daniaga  In  America^  a  very 
liberal  use  of  streams  is  allowed  for  the  piurposes  of  agri- 
culture and  manu&cture;  but>  nevertheless,  the  just  and 
equitable  principle  of  the  Roman  law  prevails:  Sic  enim 
debere  quem  meliorem  agrum  sutun  fiBkcere,  ne  vicini  de- 
teriorem  fadat:  8  Kent,  C!om.  441,  nota — ^He  also  argued, 
that  the  defendant  was  not  justified  in  diverting  the  wat^, 
under  the  Huddersfield  Water  Works  Acts,  7  &  8  Geo.  4, 
a  Ixxxix.  and  8  &  9  Yict.  c.  Ixx. 

CowUng  ( Wataon  with  him)  for  the  defendants. — ^The 
action  is  not  maintainable.  It  is  material  to  consider  what 
would  have  been  the  rights  of  the  parties  before  the  well  (m 
the  west  of  the  £Etnn  buildings  was  made.  If  there  had  been 
merely  a  stream  springing  up  in  the  land  of  the  defendant 
Atkinson,  and  whidi  did  not  run  in  any  defined  channel,  but 
spread  itself  over  the  surface,  until  at  length  it  found  its  way 
into  Longwood  Brook,  would  the  plaintiff  have  had  any  natu- 
ral right  that  the  water  should  alwajrs  flow  in  that  course  ?  It 
is  submitted  that  he  would  not,  because  in  that  case  the  land 
would  be  no  more  than  a  water-shed.  It  is  dear  that^  if 
the  water  fell  from  the  clouds,  and  then  spread  itself  over 
the  defendant's  land  until  it  reached  the  brook,  the  plaintiff 
could  not  compel  the  defendant  to  allow  the  water  always 
to  flow  over  his  land.  All  land  which  is  not  a  dead  levd 
must  be  more  or  less  a  water-shed.  Can  it  then  make  any 
di£ferenoe  that  the  water,  instead  of  filling  from  the  douds, 
springs  from  the  ground.  If  the  water  flo¥^  in  no  defined 
channel,  it  is  immaterial,  in  point  of  law,  wheth^  it  oomes 
from  above  or  below.  Any  other  view  wiU  lead  to  this 
consequence,  that,  where  flowing  water  is  spread  over  a 
large  field  in  no  defined  channel,  the  owner  could  not 
narrow  the  stream;  for  it  is  clear  that  a  defined  chan- 
nel cannot  be  narrowed;  since  that  would  cause  tiie  water 
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to  flow  with  greater  force,  and  perhaps  injure  the  oeigb-  1866. 
bouring  landa.  Again,  the  plaintiff  would  have  a  right  Bboadbbht 
to  the  underground  feedera,  for  a  stream  \9inch  runs  in 
a  defined  channel  underground  cannot  be  lawfully  divert^ 
ed:  Dickinson  v.  The  Qrand  Jv/ndion  RoMway  C(ym^ 
pany  (a).  Those  considerations  shew  that  there  can  be  no 
natural  right  to  water  which  runs  on  the  surfeu^e  in  no  de- 
fined channd,  and  that  the  landowner  may  divert  it^  or  use 
it  for  any  purpose  he  thinks  fit  It  follows  then,  that  there 
has  been  no  enjoyment  by  the  plaintiff  of  this  water  ^  as  of 
right,'^  and  therefore  he  has  not  acquired  a  right  to  it  by 
lapse  of  time:  Oreairex  v.  Hayward(b).  But  even  if  the 
plaintiff  has  a  natural  right  to  the  water,  that  is  subject  to 
the  right  of  the  drfendant  to  use  it  for  the  cultivation  or 
impsovement  of  his  fiurm.  Bawdron  v.  Taylor  {e)  is  an 
eiipress  authority  ihdiJt  the  owner  of  land  has  an  unqualified 
right  to  drain  it  for  agrieultucal  purposes,  in  order  to  get 
rid  of  mev^e  mirfoee  water,  ihe  supply  of  the  water  being 
casual,  and  its  flow  following  no  regular  or  definite  course; 
imd  a  neighbouring  proprietor  cannot  complain  that  he  is 
jLherel^  deprived  of  such  water,  which  otherwise  would 
have  come  to  his  land.  Then,  implying  those  princijdes  to 
the  {NPesent  case,  the  defendants  are  entitled  to  succeed  on 
the  first  count  The  plaintiff  can  have  no  right  as  against 
the  de£^idants  to  the  water  of  the  basuL  With  regajd  to 
the  well,  it  is  supplied  by  subterraneous  water,  which  oecsr 
sionally  overflowed  in  no  definite  channel  and  found  its 
way  to  the  brook  That  could  give  the  plaintiff  no  right 
to  the  water,  for  the  well  was  formed  for  the  domestic  use 
of  the  occupants  of  the  defendant's  form.  The  swamp  is 
not  distinguishable  fix^m  the  basin.  With  respect  to  the 
well  on  the  east,  it  does  not  distinctly  appear  where  the 
supply  came  firom,  but  it  was  only  occasional  Moreover, 
it  is  found  that  the  drain  was  made  for  agricultural  pur- 

(a)  7  Esch.  288.  (b)  S  Exeh.  S9l.  <«)  Ante,  p.  360. 
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1856.        poses,    and  that    it   was    beneficial    for  those   purposes. 

Bboadbsnt     [Parke,  B. — ^That  question  is  not  raised  by  the  pleadings.] 

Rajibtothax.   — -^^   admitted  that  the  defendant  was  not  justified  in 

abstracting  the  water  under  the  provisions  of  the  Hudders- 

field  Waterworks  Acta 

Knowlea  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 

Alderson,  B. — In  this  case  we  have  been  relieved  from 
the  consideration  of  the  several  pleas  justifying  the  abstrac- 
tion of  the  water  under  the  provisions  of  the  Huddersfield 
Waterworks  Acts,  by  the  admission  veryproperlymade  by  Mr. 
Cowling  on  this  argument,  that  he  could  not  support  them ; 
and  the  questions  are  now  reduced  to  this  one  alone,  whether 
the  defendant  Atkinson  has  improperly  diverted,  by  the  acts 
which  he  has  undoubtedly  done,  four  sources  of  water  which 
have,  as  the  plaintiff  contends,  supplied  the  Longwood  Brook 
on  which  his  mill  is  situated.  There  are  three  of  these  in- 
cluded in  the  first  count  of  the  declaration,  namely,  a  pond 
of  six  and  a  half  acres,  a  swamp  of  about  sixteen  perches^ 
and  a  well  The  fourth  is  a  well,  included  in  the  second 
count.  There  is  no  doubt  that  in  the  course  of  the  drainage 
these  sources  of  water  have  been  diverted,  and  now  Ml  into 
the  drain  made  by  the  defendant  The  arbitrator  describes 
them  thus:  *"  And,  first,  as  to  the  six  and  a  half  acre  pond," 
he  says,  "  from  the  sides  of  the  hill  called  Pighill  Wood 
and  Pendle  Hill  the  natural  flow  of  water  is  northward 
till  it  reaches  Longwood  Brook,  and  all  water  passing  over 
the  lands  there  naturally  runs  down  towards  and  into 
Longwood  Brook.  Above  Pighill  Wood  a  shallow  basin  is 
formed  by  the  land  slips  which  have  from  time  to  time 
occurred,  and  the  water  collected  in  it,  if  it  exceeds  the 
depth  of  about  three  feet  above  the  lowest  point  of  the 
basin,  escapes  northward  and  runs  down  over  the  surface  of 
the  hill  towards  Lougwood  Brook.     The  rest  sinks  into  the 


HILARY  TERM,   19  VICT.  615 

ground  or  remains  bh  a  pond  in  the  hollow  thus  naturally  1B56. 
created  by  the  form  of  the  land."  Now,  we  think  that  this  Broadbbitt 
water,  both  that  which  overflows  and  that  which  sinks  in,  ramb^ham. 
belongs  absolutely  to  the  defendant  on  whose  land  it  arises, 
and  is  not  affected  by  any  right  of  the  plaintiff.  The  right 
to  the  natural  flow  of  the  water  in  Longwood  Brook  un- 
doubtedly belongs  to  the  plaintiff;  but  we  think  that  this 
right  cannot  extend  fiu*ther  than  a  right  to  the  flow  in  the 
brook  itself,  and  to  the  water  flowing  in  some  defined  natural 
channel,  either  subterranean  or  on  the  surface,  communicat- 
ing directly  with  the  brook  itself.  No  doubt,  all  the  water 
fiedling  from  heaven  and  shed  upon  the  surface  of  a  hill,  at 
the  foot  of  which  a  brook  runs,  must,  by  the  natural  force 
of  gravity,  find  its  way  to  the  bottom,  and  so  into  the  brook ; 
but  this  does  not  prevent  the  owner  of  the  land  on  which 
this  water  falls  from  dealing  with  it  as  he  may  please  and 
appropriating  it  He  cannot,  it  is  true,  do  so  if  the  water 
has  arrived  at  and  is  flowing  in  some  natural  channel  al- 
ready formed.  But  he  has  a  perfect  right  to  appropriate 
it  before  it  arrives  at  such  a  channel.  In  this  case  a  basin 
is  formed  in  his  land,  which  belongs  to  him,  and  the  water 
from  the  heavens  lodges  thera  There  is  here  no  water- 
course at  alL  If  this  water  exceeds  a  certain  depth  it 
escapes  at  the  lowest  point,  and  squanders  itself  (so  to 
speak)  over  the  adjoining  surface.  The  owner  of  the  soil 
has  clearly  a  right  to  drain  this  shallow  pond  and  to  get 
rid  of  the  inconvenience  at  his  own  pleasure.  We  have  no 
doubt,  therefore,  that,  as  to  this  source  of  feeding  the  Long- 
wood  Brook,  the  plaintiff  has  no  title.  The  same  may  be 
said  of  the  swamp  of  sixteen  perches,  which  is  merely  like 
a  sponge  fixed  (so  to  speak)  on  the  side  of  the  hill,  and  full 
of  water.  If  this  overflows  it  creates  a  sort  of  marshy  map- 
gin  adjoining;  and  there  is  apparently  no  course  of  water, 
either  into  or  out  of  it,  on  the  surface  of  the  land  As  to 
the  subterranean  courses  communicating  with  this  swamp, 
which  must  no  doubt  exist,  it  is  sufficient  to  say,  that  they 
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1856.  are  not  traceable^  bo  ad  t4>  shew  thai  the  water  pawring 
Bboadbkut  along  them  ever  reaches  Longwood  BrooL  Thk  fidky 
Ramsbotbav.  ^^^o^>  ^t^^  ^^^  same  category,  or  rather  is  a  stronger 
instance  of  the  rule  before  mentiolked.  The  well  at  thk 
point  is  also  in  simili  castL  It  is  not  fotmd  in  the  case  tiiat 
it  has  any  subterraneous  communication  vrith  Longwood 
Brook.  Indeed,  if  it  had  any  such  oommunication  (inaih 
much  as  the  brook  seems  far  below  the  bottom  of  this  shallow 
well),  the  commimication  would  {Nrobably  draw  o£f  all  th^ 
water  in  it  It  is  sufficient^  however,  to  say,  that  it  is  not 
found  so  to  communicatcL  But  no  doubti  when  this  wdl 
overflows,  the  overflow  pours  itself  over  and  down  the  de^ 
clivity  towards  the  brook.  But  this  gives  no  right  to 
the  water,  as  we  have  already  shewn  in  the  ^ase  ci  the  six 
and  a  half  acre  pond.  These  are  the  three  grounds  of  the 
plaintiff's  complaint  in  the  first  count  of  his  deckuratML 
They  all  seem  to  us  to  Ml. 

We  come  now  to  the  second  count  The  stream  heri 
said  to  be  diverted  is  one  in  which,  on  the  side  of  a  hill,  a 
stream  wells  out  from  the  ground  at  a  depA  of  about  two 
feet  and  is  received  into  a  basin  of  about  three  feet  square, 
and  used  as  a  watering  place  for  cattle.  This  stream  in  dry 
seasons  was  somewhat  scanty,  so  as  to  compel  the  cattle  at 
those  periods  to  go  down  on  their  knees  to  reach  it  At 
other  times  it  overflowed  its  basin,  and  then  it  ran  down  put 
of  the  way  in  an  open  and,  as  we  presume,  artificial  ditch, 
for  it  is  described  as  a  ditch  beside  a  hedge.  The  water 
lower  in  its  course  flows  on  in  a  small  channel  worked  by  the 
water  and  over  swampy  places  where  the  cattle  had  trodden 
in  the  soiL  Still  lower  down,  after  passing  through  one  or 
two  fields,  it  arrives  in  what  is  described  as  a  natural  valley, 
and  after  this  it  would  have  probably  commimicated  with 
Longwood  Brook,  but  for  its  diverson  into  the  MiU  Owners' 
Compensation  Reservoir,  which  is  in  fact  the  same  thing. 

There  is  here  also,  we  think,  nothing  found  to  take  the 
water  from  this  well  out  of  the  same  class  as  the  three 
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former  casea  We  must  consider  the  stream  in  its  begin-  ^^^• 
ning,  not  after  it  has  arrived  in  the  natural  valley  com-  Bboadbbut 
mmiicating  with  the  resaroir.  If  the  water,  after  having  BAasKrmAu, 
arrived  there,  had  been  then  diverted,  the  case  would  be 
different  The  water  falling  from  heaven  on  the  side  of  a 
hill,  we  have  before  said,  may  be  appropriated,  though  not 
after  it  has  once  arrived  at  a  defined  natural  watercourse; 
and  here  the  question  is^  whether  this  water  in  its  first 
origin,  and  before  it  has  arrived  at  any  definite  natural 
watercourse  conveying  it  onwards  towards  Longwood  Brook, 
has  not  been  intercepted  by  the  defendant's  drain,  and  so 
appropriated  by  him;  and  we  think  it  has.  For  what  are 
the  &cts  ?  The  water  in  dispute  is  only  the  overflow  of  a 
well,  and  the  well  is  now  prevented  from  overflowing.  But 
when  before  it  did  overflow  it  run  into  a  ditch  (the  lowest 
adjoining  ground)  made  artificially,  and  for  a  different  pur- 
pose, running  beside  a  hedga  This  was  no  natural  defined 
watercourse.  Aft^r  this,  it  squandered  itself  over  a  swamp 
made  by  the  feet  of  cattle  treading  about^  and  it  is  not  till 
long  after  this,  that  what  still  remained  of  it  found  its  way 
into  what  may  there  perhaps  be  correctly  called  a  definite 
natural  watercourse,  receiving  this  and  probably  other 
water  from  other  sources  also.  This  part  of  the  case,  we 
think,  is  wholly  undistinguishable  from,  and  is  governed  by 
the  decision  of  this  Court  in,  the  late  case  of  Mawstron  v. 
Taylor  (a). 

This  complaint,  therefore,  &ils  also.  The  result  is  (with- 
out going  into  any  question  as  to  this  being  done  by  the 
defendant  Atkinson  in  the  rightftd  exercise  of  his  power  of 
draining  his  own  lands,  which  probably  the  pleadings  do  not 
raise),  that  the  plaintiff  has  failed  to  establish  any  right  to 
the  natural  flow  of  these  four  streams  of  water,  or  any  of 
them,  and  that  on  this  part  of  the  case  our  judgment  must 
be  for  the  defendants. 

Judgment  for  the  defendants, 
(a)  Ante,  p.  369. 
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Jem.  16.      Oaklet  v.  The  Pobismouth  and  Btdb  Steam  Packet 

COMPAHT. 

TIm  defend-  JL  HIS  was  an  appeal  against  the  decisioii  of  the  Judge  of 

^^mmoD  aH?*  ^^  County  Court  of  Hampshire  holden  at  Portsmouth. 

JJJJ^J^^^,^  the  action  was  brought  to  recover  29Z.  12».  6rf.,  for 

the  plaintiff  to  damage  done  to  certain  goods  and  merchandise  of  the 

goodf  between  plaintiff  in  a  boat  belonging  to  the  defendants,  tmder  the 


^SeT^The      following  circumstances: — 


^^i^lhLfc  ^®  plaintiff  is  a  railway  carrier  living  in  the  Isle  of 

and  towed  by  Wight.     The  defendants  run  their  packets  between  Ports- 

of  the  defend-  oaouth  and  Ryde.     The  plaintiff  had  a  contract  with  the 

^oeeeded  to  defendants,  who  are  common  carriers,  for  the  conveyance  of 

Fortamoutb  his  goods  and  parcels  in  the  horse  or  tow-boats  of  the  de- 

\n  paaMngen.  fendants  between  Gosport  and  Ryde.     The  goods  damaged 

Mo'ther^fiel  ^^^^'  ^^  *^®  3l8t  October,  1853,  put  in  a  boat  of  the  de- 

of  the  defend-  fendants',  which  was  taken  in  tow  by  a  steamer  belonging 

ants  alongside 

the  pier;  and  to  the  defendants,  called  the  ''  Prince  of  Wales, 
usual  and  ^e  damage  complained  of  occurred  on  that  day.    It  was  a 

roost  safe  ^^  boisterous  day;  a  good  deal  of  sea  was  running;  a  strong  ebb 

steam  boat  so  tide  was  running  out  of  Portsmouth  harbour  against  the  wind, 

stop  until  ttie  The  "  Prince  of  Wales,"  with  the  plaintiff's  boat  in  tow,  as 

had  left!**On  "sual,  was  going  out  of  Portsmouth  harbour  from  Gosport  to- 

this  oooaslon  <wards  Victoria  Pier  at  Portsmouth,  where  the  vessels  always 

the  steam  boat  .  '' 

with  the  boat  stop  to  take  in  passengers.  Another  steamer,  the  *'  Princess 
twice  stopped,  Royal,"  (also  belonging  to  the  defendants),  which  had  just 
iDoonsequenoe  arrived  from  Ryde,  was  along-side  the  pier.  As  the  most 
of  the  other  convenient  practice,  the  steam-boat  approaching  the  pier 
the  second  Usually  stopped  until  the  other  had  left  the  pier.  On 
ltopp?ng  the  ^'^^  occasion  the  "  Prince  of  Wales,"  with  the  boat  in  tow, 
tlf  *^^b  "^  ^^  stopped  twice  in  consequence  of  the  steamer  at  the 
and  pitched  it  pier  being  stopped  after  she  had  been  started.     On  the 

on  tho  rudder 

of  the  steam-boat,  whereby  the  tow-boat  sprung  a  leak,  and  the  plaintiff's  goods  were  dam- 
AKed.  There  was  no  nosligenoe  on  the  part  of  the  oaptains  of  either  vessel-  Hdd^  tliat  the 
damage  waa  not  oauaod  by  the  act  of  Qod;  and  therefore  the  defendants  were  liable. 
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stopping  of  the  "  Prince  of  Wales  "  the  second  time,  the        18*6. 
tide  lifted  up  the  towed  boat  and  pitched  it  on  the  rudder  of       Oaklbt 
the  "  Prince  of  Wales,"  and  stove  in  some  of  the  bottom    pobtomouth 
timbers  of  the  towed  boat  and  thus  sprung  a  leak  in  the  towed  ^  ^*J>  ^^^ 
boat,  which  was  let  go  and  got  to  shore  as  speeduy  as  pos-     Ck>ifPAKY. 
sible,  and  some  of  the  goods  were  found  to  be  damaged. 

The  course  taken  by  the  captain  of  the  ''Prince  of 
Wales  "  in  stopping  his  vessel  was  not  taken  to  avoid  a 
collision  with  the  other  vessel  at  the  pier,  but  as  the  usual, 
and,  in  his  judgment,  a  safe  course  to  reach  the  pier  on  the 
other  vessel  leaving  it  If  the  "  Prince  of  Wales  "  had  con- 
tinued in  motion,  the  towed  boat  would  not  have  been  thrown 
on  the  rudder  nor  the  damage  done;  but  the  ''Prince  of 
Wales  '*  would  have  lost  a  good  deal  of  time,  and  the  state  of 
the  wind  and  tide  might  have  swamped  the  towed  boat  if  the 
"  Prince  of  Wales  "  had,  from  the  point  where  the  steamer 
was  observed  to  be  at  the  pier,  gone  further  out  to  se& 
The  men  in  the  towed  boat  used  eveiy  effort  to  fend  her  off 
the  vessel  The  "  Prince  of  Wales  "  was  stationary  when 
the  boat  struck  against  the  rudder.  There  was  nothing  un. 
usual  in  the  state  of  the  wind  or  tide,  nor  anything  therein 
that  was  not  known  to  the  captain  of  the  "  Prince  of  Wales  " 
at  the  time  he  started  from  Qosport;  to  whom  it  was  also 
known  that  the  "  Princess  Boyal "  would  probably  be  at 
the  Portsmouth  pier  when  he  arrived  off  it.  There  was  no 
negligence,  in  fact,  on  the  part  of  the  captain  of  the 
"  Prince  of  Wales,"  or  on  the  part  of  the  captain  of  the 
"  Princess  Royal" 

On  the  part  of  the  defendants  it  was  contended,  that,  un- 
der the  above  circumstances,  they  were  not  liable  for  the 
damage  done  to  the  plaintiff's  goods  (a).  The  judge  of  the 
county  court  decided  that  the  plaintiff  was  entitied  to  recover* 

(a)  It  was  also  contended  that  in  certain  letters  set  oat  in  the 

the  defendants  did  not  carry  the  case ;   but  this  point  was  not 

plaintiflfs  goods  as  common  car-  argaed. 
riers,  but  on  the  terms  contained 
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I8fl6.^         The  point  for  the  oonaideratioii  of  the  Court  is,  whether, 
OAMua      under  the  circumstanoeB  before  stated,  the  damages  are  r&- 
PoRTUfoufti    coverable  from  the  defendants. 

▲no  Rtdx 

CoMPAiTT.  H<m€B  for  the  appellanta-^The  defendants  are  not 
liable,  inasmuch  as  the  damage  was  caused  by  the  act  of 
Qod.  The  responsibility  of  a  carri^  was  considered  in 
Forward  v.  PMard  (a),  where  Lord  MamsjidAf  in  delivering 
the  judgment  of  the  Court,  says,  "  By  the  common  law,  a 
carrier  is  in  the  nature  of  an  i/a^vbter.  It  is  laid  down  that 
he  is  liable  for  evety  acddent  except  the  act  of  Qod  or  the 
King^s  enemiea  Now  what  is  the  act  of  God  ?  I  consider 
it  to  me»i  something  in  opposition  to  the  act  of  man:  for 
everything  is  the  act  of  Gk)d  that  happens  by  his  permission ; 
everything  by  his  knowledga  But  to  prevent  litigation, 
collunon,  and  the  necessity  of  going  into  circumstances  im- 
possible to  be  unravelled,  the  law  presumes  s^nst  the 
carrier,  unless  he  shews  it  was  done  by  the  King's  enemies, 
or  by  such  act  as  could  not  happen  by  the  intervention  of 
man,  as  storms,  lightning,  and  t^npest."'  Again,  in  the 
case  of  The  Compawy  of  ike  Trent  Nwoigaiion  v. 
WoodQf),  Lord  Mcunsfield  said,  ''By  the  act  of  God  is 
meant  a  natural,  not  merely  an  inevitable  accident" 
[Aldereon,  B, — Suppose  a  person  is  taken  to  a  hospital 
where  an  infectious  disease  prevails,  and  he  catches  it^ 
would  that  be  the  act  of  God  J]  There  the  injury  might 
have  been  avoided:  here  the  damage  would  not  have  arisen 
but  for  the  wind  and  waves.  \Martin,  B. — Suppose  on  a 
stormy  day  the  wind  drove  one  vessri  against  another  with- 
out any  negligence  of  the  captains  of  either  vessel,  would 
that  be  the  act  of  God  ?]  It  would,  since  it  was  an  acGsdent 
arising  from  natural  causes.  In  Amies  v.  Stevens  (e),  the 
defendant's  hoy  loaded  with  the  plaintiff's  goods,  in  coming 

(a)  1  T.  R.  27.  in  1  T.  R.  28. 

lb)  £.  T.  25  Geo.  3,  B.  B.,  cited         (c)  1  Str.  127. 
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through  a  bridge,  was  drivea  by  a  sudd^i  gust  of  iirind  ^  IW.^ 
against  it^  and  sunk  in  consequence  of  a  shocks  which  a  Oakuet 
stronger  Tessel  might  have  sustained  without  sinking.  Pobimiovts 
PraU,  C.  J.,  "hdd  the  defendant  not  onsweraUe,  the  ^J^^l^^g^ 
damage  being  occasioned  by  the  act  of  Ood.  For  though  Gomvaxt. 
the  defendant  ought  not  to  have  ventured  to  shoot  the 
bridge,  if  &e  general  bent  of  the  weather  had  been  tem-^ 
pestuousy  yet  this,  being  only  a  sudden  gust  of  wind,  had 
entirely  differed  the  case ;  and  no  carrier  is  obliged  to  have 
a  new  carriage  for  every  joum^."  In  Abbott  on  Shipping, 
f,  314>  9th  edii,  it  is  said,  "The  expression  'act  of  Ood' 
denotes  natural  accidents,  such  as  lightning,  earthquake^ 
and  tempest^  and  not  accidents  arising  from  the  negligence 
of  man."  A  similar  definition  is  given  in  Story  on  Bail- 
ments, {  523;  and  amongst  other  instances,  reference  is  madd 
to  a  case  of  CcU  v.  M'Mechen  (a),  where  a  vessel  was  beat- 
ing up  the  Hudson  against  a  light  and  variable  wind,  and 
being  near  shore  and  while  changing  her  tack,  the  wind 
suddenly  failed,  in  consequence  of  which  she  ran  aground 
and  sunk ;  and  that  was  held  a  loss  by  the  act  of  Ood 
[Martmf  B.«^The  case  finds  that  there  was  nothing 
unusual  in  the  state  of  the  wind  or  tida]  Weather  whkdi 
would  not  be  tempestuous  for  one  vessel  might  be  tern* 
pestuous  for  another.  Again,  at  what  particulMr  point  does 
4  tempest  begin?  The  true  criterion  is,  whether  the  damage 
has  arisen  from  natural  causes  and  without  any  n^ligence 
on  the  part  of  the  carrier.  [Alderaon,  B. — Suppose  a 
carrier  was  passing  a  powder  mill  and  it  blew  up,  or  was 
going  over  a  bridge  and  it  Ml  down,  and  thereby  the  goods 
were  damaged,  wouW  he  not  be  liable?] 

W.  H.  Cooke  for  the  respondent — ^A  carrier  is  respon- 
sible for  the  loss  or  injury  of  the  goods  intrusted  to  him, 
although  there  is  no  negligence  on  his  part  In  Biehonda 
V.  The  London  <fe  Brighton  Sc.  Raihua/t/  Compcmy  (6), 

(a)  6  John's  R  160.  (b)  7  O.  B.  866. 
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1856.         WUde,  C.  J.,  says,  **  The  duty  of  common  carriers,  by  the 

Oaklet       common  law,  is  perfectly  well  understood :  it  is  a  warranty 

Portsmouth    ^^^Y  ^^^  securely  to  carry ;  whether  they  be  guilty  of 

kXD  Rydb     necflisrence  or  not>  is  immaterial :  the  warranty  is  broken 
StbamPaoket       ^,®  ,  ,.  i.  ,  ,   . 

GoMPAKT.      by  the  nonconveyance  or  nondebvery  of  the  goods  mtrusted 

to  them."  Smith  v.  Shepherd  (a)  is  a  conclusive  authority 
that  in  this  case  the  damage  did  not  arise  from  the  act  of 
God.  That  was  an  action  against  the  master  of  a  vessel 
navigating  the  river  Ouse  and  Humber  from  Selby  to  Hull 
At  the  trial  it  appeared  that  at  the  entrance  of  the  harbour 
at  Hull  there  was  a  bank  on  which  vessels  used  to  lie  with 
safety,  but  of  which  a  part  had  been  swept  away  by  a  great 
flood  some  short  time  before  the  misfortune  in  question,  so 
that  it  had  become  perfectly  steep  instead  of  shelving 
towards  the  river.  A  few  days  after  this  flood,  a  vessel 
sunk  by  getting  on  this  bank,  and  her  mast,  which  was 
carried  away,  was  suffered  to  float  in  the  river,  tied  to  some 
part  of  the  vessel  The  defendant's  vessel,  upon  sailing 
into  the  harbom*,  struck  against  the  mast^  which,  not  giving 
way,  forced  the  defendant's  vessel  towards  the  bank,  where 
she  struck  and  would  have  remained  safe  had  the  bank 
been  in  its  former  situation ;  but  on  the  tide's  ebbing,  her 
stem  sunk  into  the  water  and  the  plaintiff's  goods  were 
spoiled.  The  defendant  tendered  evidence  to  shew  that 
there  had  been  no  actual  negligence;  but  Heath,  J.,  rejected 
it,  and  ruled  that  the  act  of  God  which  could  excuse  the 
defendant  must  be  immediate,  but  this  was  too  remote  : 
and  that  ruling  was  approved  of  by  the  Court  Here  the 
immediate  cause  of  the  damage  was  the  act  of  the  party 
in  stopping  the  vessel  There  was  no  tempest  nor  any- 
thing unusual  in  the  state  of  the  wind  or  tide. — ^He  was 
then  stopped  by  the  Court. 

Alderson,  B. — ^We  are  all  satisfied  that  this  damage 
did  not  arise  from  the  act  of  God. 

(a)  Cited  in  Abbott  on  Shippiug,  p.  315,  9tli  edk. 
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Martin,  B. — ^The  act  of  God  means  something  over-  1®*^- 

whelming,   and  not  merely  an  accidental   circumstance.  Oaklby 

Here  the  rising  of  the  waves  dashed  the  boat  on  the  rudder  pqbtsm outh 

of  the  steam-vessel,  but  that  was  caused  by  the  stopping  of  qtiamP™!! 

the  steam-vesseL  Compant. 

Platt,  B.,  concurred. 

Appeal  dismissed. 


The  Guardians  of  the  Poor  of  the  Belford  Jan.  17. 

Union  v.  Pattison. 

JJECLARATION  on  a  bond  of  the  defendant^  in  the  The  defendant 
sum  of  500f.,  subject  to  a  condition,  whereby,  after  reciting  ^,^!^^i^ 
that  one  P.  Navin  had  been  appointed  treasurer  for  the  *<>  *^«  s^"^ 

,  dianBofftpoor 

Belford  Union,  it  was  declared,  that  if  the  said  treasurer  law  union  by 
should  from  time  to  time  and  at  all  times  during  his  con-  tioned^ter 
tinuance  in  the  said  office,  faithfully  discharge  the  duties  f^**)'  **^*  *5* 

•^  ^        ^  treasurer  of 

thereof  by  receiving  all  monies  tendered  to  be  paid  to  the  the  union 
plaintiffs  and  placing  the  same  to  their  credit^  by  paying  charge  the 
out  of  the  monies  in  his  hands  of  the  plaintifiEs  all  orders  on  offl«""*byl!e- 
him  drawn  on  their  behalf  and  duly  signed  and  counter-  ceiling  ^ 

monies  ten- 

signed,  by  keeping  and  rendering  to  the  guardians  and  re-  derad  to  be 
gularly  submitting  to  the  auditors  an  account  of  all  monies  ^^^  ^f  ^„. 
received  and  paid  by  him  as  such  treasurer,  &c,  then  the  ^^^  ftci  by 

*  •'  paying  out  of 

said   obligation  should  be   void.      Averments — That  P.  the  monies  in 

his  hands  of 
the  guardians  all  orders  on  him  drawn  on  their  behalf,"  and  that  he  should  pay  oTer 
to  the  guardians  all  balances,  monies,  fte.  due  to  the  union.  The  treasurer,  who  was  a 
oomfactor,  had  extensive  dealinn  in  com  and  open  accounts  in  trade  with  the  overseers 
of  several  of  the  townships.  No  money  was  received  from  these  townships,  but  it  was 
the  practice  of  the  treasurer  to  debit  the  overseers  in  his  trade  aocoimt  with  the  amount  of 
the  poor  rate  ordered  by  the  guardians  to  be  paid ;  and  then  to  debit  himself  with  the 
amount  as  paid  to  him  as  treasurer.  His  accounts  were  audited  half-yearly,  and  the 
credits  in  com  were  allowed  by  the  auditors  as  payments  in  money.  At  the  last  audit  the 
auditors  found  that  22$ W.  U.  lOd.  was  due  from  him  to  the  guardians : — ffdd,  that  the  de- 
fendant was  liable  for  that  amount,  inasmuch  as  it  was  a  "  haUmee  "  ascertained  and  settled 
by  the  auditors. 
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Natui  ocmtiiuied  to  hold  ti^e  office  of  troasorer  for  the  said 
Unioa  from  the  time  wh^i  the  bond  was  made  until  the 
15tli  January,  ]855|  when  he  was  removed  from  the  office: 
that  P.  Navin,  during  the  time  he  so  filled  the  offioe  of 
treasurer  for  the  said  imion,  received  large  sums  of  money 
as  such  treasurer:  that,  at  the  time  of  such  removal  and 
from  thence  hitherto,  P.  Navin  had  and  still  has  in  his  cus- 
tody, possession,  or  power,  a  large  sum  of  money,  to  wit, 
239Z.  1 8.  lOd.,  belonging  and  due  to  the  said  union.  First 
Breach — That  P.  Navin  has  not,  nor  has  any  other  person, 
accounted  for  or  paid  over  to  the  plaintiffs,  or  to  any  person 
appointed  by  them  or  the  Poor  Law  Conmiissioners,  the 
said  sum  of  money  or  ai\y  part  thereo£  Third  Breach — 
That  before  P.  Navin  was  lemoved  from  his  said  office, 
and  during  the  time  when  he  filled  the  same,  and  at  a 
time  when  he  had  money  of  the  plaintifis  and  money  be- 
longing to  the  said  union  in  his  hands  sufficient  to  meet  all 
tiie  orders  drawn  upon  him  by  and  on  behalf  of  the  plain- 
tiffs, including  the  orders  next  hereinafter  mentioned,  cer- 
tain orders  were  duly  drawn  upon  him  as  such  treasurer 
by  and  on  behalf  of  the  plaintiffii,  and  such  orders  were 
duly  signed  and  countersigned  and  presented  to  the  said 
P.  Navin  for  payment:  that  the  said  P.  Navin  did  not  and 
would  not  pay  the  said  orders  or  any  of  them,  or  any  part 
thereof,  and  the  said  orders  never  have  been  paid  by  the  said 
P.  Navin. 

Pleas  (inter  alia)  to  first  breach. — First,  that^  at  the  time 
Hie  said  P.  Navin  was  removed  from  the  «aid  office  of  trear 
surer  of  the  said  union,  he  had  not,  as  such  treasiurer,  nor  has 
he,  in  his  custody,  possession,  or  power,  any  sum  of  money 
belonging  to  the  said  union  as  alleged  Secondly,  that  P. 
Navin  did,  on  removal  from  the  said  office  of  treasurer,  ac- 
count for  and  pay  over  to  the  plajntiflh,  or  to  the  persons 
appointed  by  them  in  that  behalf,  the  said  sum  of  money 
in  the  said  first  breach  mentioned,  according  to  the  condi- 
tion of  the  bond.    To  third  breach — ^That,  at  the  time 
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when  the  8aid  orders,  so  drawn,  signed,  and  oountearsignied, 
were  presented  to  the  said  P.  Navin  as  such  treasurer  Sar 
yaymeat^  he  had  not  in  his  hands  as  such  treasurer  any 
money  of  the  plainti£Gi  or  money  belonging  to  the  union 
sufficient  to  meet  such  orders,  or  any  or  either  of  them,  or 
any  part  thereof  as  alleged. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Newcastle  As- 
sizes, it  appeared  that,  in  the  year  1848,  P.  Navin  was  ap- 
pointed treasurer  of  the  Belford  Umon,  which  office  he 
continued  to  hold  imtil  the  15th  of  Januaiy,  1855,  when  he 
was  removed  by  order  of  the  Poor  Law  Commissioners.  On 
the  8th  of  October,  1850,  the  defendant^  as  his  surety,  exe- 
cuted a  bond  conditioned  (as  fiur  as  material)  as  follows: — 

"  Now  the  condition  of  the  above-written  obligation  is 
such,  if  the  above-named  treasurer  shall,  from  time  to  time 
and  at  all  times  during  his  continuance  in  the  said  office^ 
diligently  and  faithfully  discharge  the  duties  thereof  by 
receiving  all  monies  tendered  to  be  paid  to  the  board  of 
guardians,  and  placing  the  same  to  their  credit ;  by  paying 
out  of  the  monies  in  his  hands  of  the  guardians  all  orders 
on  him  dra¥m  on  their  behalf,  and  dufy  signed  and  counter- 
signed;  by  keeping  and  rendering  to  the  guardians,  and 
regularly  submitting  to  the  auditors,  an  account  of  all 
monies  received  and  paid  by  him  as  such  treasurer;  by 
obeying  the  lawful  directions  of  the  said  guardians;  and  in 
the  above  and  all  other  respects  and  particulars  well  and 
truly  observing,  fulfilling,  and  keeping  all  the  rules,  orderq, 
and  regulations  of  the  Fbor  Law  CSommissioners  in  force 
for  the  time  being,  so  fisur  as  the  same  extend  or  a^^ily  to 
the  said  office  or  the  duties  thereof:  And  if,  on  resigning 
or  being  removed  from  the  said  office,  or  at  any  time  when 
thereunto  required  by  the  said  guardians  or  Poor  Law 
Commissioners  by  notice  to  him  given  during  his  oontinu- 
ance  in  the  said  office,  the  above*named  treasurer  shall  ac- 
count for,  hand  over,  and  pay  over  to  the  said  guardians,  or 
to  such  person  as  the  Poor  Law  Cosmiissioners  may  ap- 


leae. 

OUABDIAVS 
ko.  or  BUr 
roBD  Uhiov 

PAmsoH. 


626 


EXCHEQUER  REPORTS. 


1856. 

QUARDTAKS 

&c.  OP  Bel- 
ford  Union 

Pattibon. 


point,  all  such  books  and  papers,  balances,  monies,  matters, 
and  things  belonging,  due,  or  relating  to  the  said  union,  or 
any  parishes  or  parish  therein,  or  to  the  said  guai;dians,  or 
to  any  of  the  officers  of  the  said  union  or  any  parish  therein, 
which  shall  be  in  his  custody,  possession,  or  power,  in  virtue 
of  the  said  office  or  otherwise  howsoever,  without  loss, 
abatement,  firaud,  deceit,  or  concealment,  then  the  above- 
written  obligation  shall  be  void.'' 

It  was  the  duty  of  P.  Navin,  as  such  treasurer,  to  receive 
from  the  overseers  of  the  various  townships  within  the 
Union,  the  monies  which  they  were,  from  time  to  time, 
directed  by  the  guardians  to  pay  over  to  him  for  the  relief 
of  the  poor  of  the  townships,  and  out  of  the  sums  so  re- 
ceived to  pay  orders  for  money  drawn  upon  him  by  the 
guardians.  P.  Navin,  who  carried  on  the  business  of  a 
miUer  and  comfector.  had  extensive  dealings  in  com  and 
open  accounts  in  trade  with  the  overseers  of  several  of  the 
townships,  who  were  farmers.  No  money  was  received  from 
these  townships,  but  it  was  the  practice  of  P.  Navin  to  debit 
the  overseers  in  his  trade  account  with  the  amount  of  poor 
rate  ordered  by  the  guardians  to  be  paid,  and  then  to  debit 
himself  with  the  amount  as  paid  to  him  as  treasurer. 
The  accounts  of  P.  Navin  were  audited  every  half-year,  as 
required  by  the  Poor  Law  Amendment  Act,  7  &  8  Vict  a 
101,  &  38,  and  the  credits  in  com  were  allowed  by  the 
auditors  as  payments  in  money.  At  the  last  audita  when 
P.  Navin  ceased  to  be  treasurer,  there  was  due  frx)m  him,  on 
account  of  rates  received  in  com  and  money  since  the  de- 
fendant became  surety,  a  balance  of  2392.  1^.  lOcZ.,  but  the 
credits  for  com  received  during  that  period  amounted  to 

9m. 

It  was  objected  on  behalf  of  the  defendant^  that,  und^r  the 
above  circumstances,  no  monies  were  received  by  P.  Navin 
beyond  what  he  paid  over  to  the  board  of  guardians,  so  as  to 
render  the  defendant,  who  was  a  surety,  liable.  The  learn- 
ed Judge  directed  a  verdict  for  the  plaintiff  for  2S9L  1«.  lOd., 
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feserving  leave  to  the  defendant  to  move  to  enter  a  verdict 
f(Mr  him. 

Watson,  in  the  following  Term,  obtained  a  rule  nisi  ac- 
cordingly; against  which 

Kruywlea  (Manisty  with  him)  now  shewed  cause. — ^The 
payment  of  the  rates  by  the  delivery  of  com  was  in  effect 
a  payment  of  money,  since  the  com  was  accepted  by  the 
treasurer  and  allowed  in  account  by  the  Poor  Law  Auditors 
as  money.  It  is  troe,  that  an  agent  has,  in  general,  no 
authority  to  receive  payment  otherwise  than  in  money; 
but  if  he  receives  a  check  or  goods,  and  that  mode  of  pay- 
ment is  ratified  by  his  principal,  the  debtor  is  discharged: 
Underwood  v.  NichoUs  (a),  Hovxird  v.  Chap7nan(b).  By 
the  terms  of  the  bond,  the  treasurer  was  bound  to  pay  over 
all  balances  due  from  him  on  removal  from  office,  and  at 
the  last  audit  a  balance  of  2392.  Is.  lOd,  was  found  to  be 
due.  It  is  immaterial  whether  that  is  recovered  as  an  as- 
certained balance  or  as  money  received. 

The  Court  then  caUed  on 

Wa4;son  and  Unthank  to  support  the  rula — ^The  whole 
question  turns  upon  the  bond  itseK  The  treasurer  was  not 
a  coUector,  and  the  sureties  are  not  responsible  for  him  in 
that  capacity.  By  the  terms  of  the  condition,  he  merely 
undertook  to  receive  "  all  monies  tendered  to  be  paid  to 
the  board  of  guardians,''  to  pay  "  out  of  the  monies  in  his 
hands  of  the  guardians  all  orders  on  him  drawn  on  their 
behalf,"  and  to  hand  over  to  the  guardians  "  aU  balances, 
monies,''  &c.,  that  is,  the  balances  of  m/mies  received. 
There  has  been  no  breach  of  those  conditions.  The  audit 
does  not  bind  the  sureties.     They  are  only  sureties  for 
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monej  received-  If  the  treasurer  had  requested  the  audi- 
tors to  allow  as  money  received  a  sum  which  was  not  in  fact 
paid,  and  they  had  done  so,  tliat  would  not  have  bound  the 
sureties.  Or  suppose  the  auditors  and  board  of  guardians 
had  agreed  to  receive  all  the  rates  in  com,  though  that 
might  be  conclusive,  as  against  themselves,  of  payment,  it 
would  not  affect  the  sureties.  [Alder 9on,  R — ^The  duty  of 
the  auditors  was  not  only  to  take  an  account  of  sums  which 
the  treasurer  had  received  and  paid,  but  also  to  see  whe- 
ther they  had  been  received  and  paid  StiU  the  defend- 
ant undertook  that  the  treasurer  should  pay  over  all 
"  balances,"  and  the  auditors  have  found  that  there  was  a 
balanca]  An  agent  has  in  general  no  authority  to  receive 
payment  otherwise  than  in  money.  The  treasurer  may  be 
estopped,  because  he  has  the  power  of  appealing  against 
the  finding  of  the  auditors,  but  the  sureties  have  no  such 
power.  The  object  of  the  audit  is  to  see  that  the  guardians 
do  not  misapply  the  money.  The  auditors  only  ascertain 
that  the  treasurer  has  in  his  hands  the  quota  of  the  differ- 
ent parishes.  There  is  no  evidence  that  the  guardians  ab- 
sented to  this  audit  If  it  be  conclusive,  the  sureties 
would  be  bound  by  the  finding  of  the  auditors,  whether 
correct  or  not  But  suppose  a  mistake  in  the  acooimt  of 
5002.,  either  accidental  or  through  the  misrepresentation  of 
the  treasurer,  would  the  sureties  be  concluded  by  it?  The 
treasurer  was  the  agent  of  the  guardians  to  receive  the 
rates  in  cash,  not  in  corn;  and  the  overseers  who  have  paid 
in  com  are  stiU  liable  to  be  compelled  by  distress  to  pay 
the  rates,  and  therefore  they  are  not  due  firom  the  trear 
surer.  The  guardians  cannot  proceed  against  the  sureties  in 
respect  of  the  amounts  for  which  they  have  a  remedy  against 
the  overseers,  and  therefore  those  items  must  be  struck 
out  of  the  account  [Alderaon,  B. — ^Tbe  sureties  have  un* 
dertaken  that  the  treasurer  shall  pay  over  all  balances — 
that  is,  balances  found  by  the  auditors,  whether  right  or 
wrong.]      As  against  the   sureties,   the  bond  should   be 
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strictly  oonstnied ;  and  it  does  not  say,  balances  "  found  by 
the  auditors/' 

Aldbbson,  B. — The  rule  must  be  discharged.  With  refer- 
ence to  poor  law  accouDts,  there  are  two  kinds  of  audit,  one  by 
the  guardians  themselves^  to  audit  the  accounts  of  the  parish, 
the  other  by  the  Poor  Law  Commissioners,  to  audit  the  ac- 
counts of  the  union  or  district.  The  acoount  in  question  was 
audited  by  auditors  appointed  by  the  Poor  Law  Commis- 
sioners. Now  the  question  is,  what  did  the  sureties  for  the 
treasurer  undertake?  They  undertook,  first,  that  he  should 
do  his  duty  "  by  receiving  all  monies  tendered  to  be  paid  to 
the  board  of  guardians/'  and  "  by  paying  out  of  the  monies  in 
his  hands  of  the  guardians  all  orders  on  him  drawn  on 
their  behalf.'*  That  means  that  he  is  to  receive  the  rates 
in  cash,  because  he  is  to  pay  in  cash;  and  it  was  a  breach 
of  duty  to  receive  payment  in  any  other  way.  The  audi- 
tors ought  not  to  have  allowed  the  overseers,  as  payments, 
the  monies  due  from  the  treasurer  to  them  for  com ;  and  if 
the  auditors  had  done  their  duty  there  would  have  been  no 
question.  But  what  has  the  defendant  guaranteed  ?  He 
has  undertaken  that  the  treasurer  shall  pay  over  to  the 
guardians  all  balances,  monies,  &a,  due  to  the  union.  The 
question  then  is,  what  are  the  balances  due  to  the  union  ? 
Now  the  treasurer  was  bound  to  receive  monies  firom  the 
overseers  of  the  respective  parishes,  and  pay  over  the 
balances  due,  those  balances  to  be  settled  by  certain  auditors 
appointed  by  the  Poor  Law  Commissioners.  Then  the 
balances  are  the  balances  due  in  the  course  of  the  practice 
of  the  office  which  the  treasurer  held,  that  is,  such  as  are 
allowed  at  the  audit  When,  therefore,  the  accounts  were 
audited,  the  treasurer  was  bound  to  pay  over  the  balance 
which  the  auditors  found  to  be  due,  or,  if  he  was  dissatisfied 
with  the  allowance,  he  should  have  appealed.  The  audi- 
tors haVefoimd  that  2392.  Is.  lOd.  is  due,  and  the  defendant 
by  this  bond  has  undertaken  to  pay  if  the  treasurer  does  not 
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Martin,  B. — ^The  ruling  of  my  Brother  P2a^  was  per- 
fectly correct  The  question  depends  on  the  meaning  of 
the  word  "  balances  "  in  the  condition  of  the  bond  It  ap- 
pears that  the  treasurer,  being  a  com  merchant,  was  in  the 
habit  of  receiving  com  from  the  overseers  and  debiting 
himself  with  it  as  a  debt^  and  so  receiving  payment  of  the 
sums  due  from  the  overseers  for  rates.  I  concur  with  Mr. 
Watson  that  that  is'Ciot  money  received,  though  the  trans- 
action might  amount  to  payment;  and  if  this  bond  were 
solely  in  respect  of  money  received,  I  should  say  that  the 
defendant  is  not  liable.  But  the  condition  is  not  only  that 
the  treasurer  shall  receive  monies  tendered,  and  pay  out 
of  monies  in  his  hands  orders  drawn  on  him,  but  also  that 
he  shall  hand  over  all  balances  dua  If  the  treasurer  had 
been  sued  on  this  bond,  could  any  one  doubt  that  the 
balance  found  by  the  auditors  would  be  the  balance  for 
which  he  was  responsibla  It  is  attempted  to  put  a  differ- 
ent constmction  on  the  bond  in  respect  of  the  sureties,  but 
that  cannot  be  done.  The  true  balance  is  that  ascertained 
by  the  auditors  to  be  due.  I  agree  that  if  there  had  been 
a  mistake  in  auditing  the  accounts,  the  sureties  would  not 
be  responsible;  but  when  the  treasurer  paid  for  the  com 
by  debiting  himself  with  the  amount  as  so  much  money 
received,  as  between  him  and  the  guardians  the  account 
was  perfectly  correct,  for  by  that  means  he  got  money  into 
his  hands.  It  is  tme  that  the  2392.  Is.  lOd.  is  not  made 
up  of  monies  actually  received,  but  of  monies  and  com ;  but 
the  surety  is  responsible  for  that  amount^  because  it  is  the 
balance  found  to  be  due  by  the  auditors.         ^ 


Plait,  R,  concurred. 
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Bell,  Public  Officer  of  The  National  Provisional      Jan.i7<fci8. 
Bank  of  England^  v.  Buckley  and  Others. 


D 


ECLARATION  on  a  bill  of  iexchange,  drawn  the  I7th  ^.  kept  an 

account  ftt  a 

of  January,  1854,  by  I.  Thomley  upon,  and  accepted  by  bank,  who  dia- 
the  defendants,  for  payment  of  3652.   three  months  after  ^^°^  bilUor 
date,  and  indorsed  by  Thomley  to  the  plainti&.  ?^^f :  drawn 

;'  •'  *  by  nun  upon. 

Plea — That  the  bill  of  exchange  was  accepted  by  the  de-  and  accepted 
fendants  for  the  accommodation  of  the  drawer,  I.  Thomley,  f^diint.  ^Tha 
and  without  consideration  to  the  defendants  for  the  accept-  biSI  broame*^* 
anoe  or  payment  thereof:  and  that   I.  Thomley  indorsed  due  T.  went 

,  •'  .         to  the  bank, 

the  bill  to  the  said  copartnership;  and  that,  before  action,  who  held ano- 

and  upon  maturity  of  the  said  bill,  and  at  the  place  for  fo,  370/.  ^due" 

presentment  thereof  for  payment,  I.  Thomley  paid   the  *****^^^*^^ 

amount  of  the  bill  and  of  all  claim  thereon  to  the  then  manager  to 

n  retire"  the 

holders  of  the  bill,   to  wit,  the  said  copartnership,   and  two  bills  by 
thereby  then  satisfied  and  discharged  the  said  biU,  and  all  twToth^^f 
claims  thereon,  whether  aeainst  the   defendants  or  any  "imilar 

°  ,    amounte.  The 

other  person,  by  payment  to  the  said  holders;  and  the  said  manager  con- 
holders  accepted  and  received  such  payment  in  such  satis-  ^ve  hlm'a 
faction  and  discharge.  ^'^  for  86« , 

.      .  .  purportmg  to 

Beplication — The  plaintiff  takes  and  joins  issue  upon  the  »«  accepted 

.  •  by  the  de- 

plea.  fendant,  to 

At  the  trial,  before  Crowder,  J.,  at  the  last  Liverpool  bill  ©nhat  * 
Assizes,  it  appeared  that  I.  Thomley,  the  drawer  of  the  f™*]"^*"    ^* 
bill,  kept  an  account  with  the  National  and   Provincial  counted  the 
Bank  of  England,  at  Manchester.     The  bill  (which  it  was  for  8662 ,  and 
suggested  was  an  accommodation  bill),  was  sent  by  Thomley  Sj^^g  ^ 
to  the  bank,  who  discoimted  it,  and  placed  the  amount  to  ^^^  credit 

•  of  T.,  minus 

the  discount, 
and  they  got 
back  from  their  London  agent  the  first  bill  for  365^,  with  the  acceptance  cancelled.  Seve- 
ral thousand  pounds  had  been  subsequently  paid  by  T.  into  the  bank.  It  afterwards 
turned  out  that  the  acceptance  of  the  seouud  bill  for  865i  was  forged  by  T.  In  an  action 
by  the  bank  against  the  defendant,  as  acceptor  of  the  first  bill : — Held,  that  the  &ct8  did 
not  support  a  plea  of  payment  of  the  bill  by  T. 
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IBB6^  his  credit,  minus  the  discount  On  the  19th  of  April,  be- 
ing the  day  before  the  bill  became  due,  Thornley  came  to 
the  bank,  who  held  another  bill  of  his  for  3702.,  due  that 
day,  and  proposed  to  the  manager  of  the  bank  that  they 
should  "  retire '^  the  two  bills  by  discounting  two  other 
bills  of  similar  amounts.  The  manager  consented,  and 
Thornley  gave  him  a  bill  for  3652.,  purporting  to  be  ac- 
cepted by  the  defendants,  to  retire  the  bill  on  which  this 
action  was  brought,  and  another  bill  for  370Z.  to  ''retire  *' 
the  other  bill  The  bank  discounted  these  bills,  and  placed 
the  proceeds  to  Thomley's  credit  On  that  occasion  Thorn- 
ley gave  to  the  manager  of  the  bank  an  order  in  writing^ 
which,  after  setting  out  a  description  of  the  bill  on  which 
this  action  is  brought,  proceeded  thus : — '*  National  Provin- 
cial Bank  of  England. — Please  order  payment  of  the  above, 
and  charge  to  account  of  Isaac  Thornley.  Manchester,  19th 
April,  1854.'^  On  the  same  day  the  manager  of  the  bank 
wrote  to  their  London  correspondents,  "  The  London  and 
Westminster  Bank,"  to  whom  the  bill  had  been  sent  in 
the  ordinary  course  of  business,  requesting  them  to  "retire** 
the  bill;  and  it  was  retiuned  to  the  bank  at  Manchester 
with  the  acceptor's  name  struck  out  It  was  afterwards 
found  that  the  acceptance  of  the  bill  for  3652.,  which  was 
given  to  retire  the  bill  on  which  this  action  was  brought^ 
was  forged  by  Thornley,  who  became  bankrupt  and  ab- 
sconded. It  appeared  from  Thomley's  pass-book,  that  seve- 
ral thousand  pounds  had  been  paid  by  him  into  the  bank 
between  the  19th  of  April  and  the  4th  of  July,  when  his 
account  closed;  but^  on  the  ultimate  balance,  he  was  in- 
debted to  the  bank  in  68SI. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the 
above  facts  did  not  amoimt  to  a  payment  of  the  bill  by 
ITiomley.  The  learned  Judge  was  of  that  opinion,  and  a 
verdict  was  entered  for  the  plaintiff  for  the  amount  of  the 
bill  and  interest,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  verdict  for  them. 
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Kiiowlea,  in  the  following  Tenn,  obtained  a  ride  nisi  ao-      ^Jl85e^ 
oordingly;  against  which 

Manisty  shewed  cause. — First,  the  transaction  on  the 
19th  of  April  did  not  amount  to  payment  of  the  bill  in 
question  by  Thomley.  He  gave  to  the  manager  of  the 
bank  a  piece  of  paper,  which  he  represented  was  a  valid  bill 
of  exchange,  and,  upon  the  faith  of  that  representation,  the 
manager  consented  to  discount  it>  and  "  retire "  the  other 
bill  That  was  a  fraud  upon  the  bank,  and  immediately 
they  discovered  it  they  had  a  right  to  avoid  the  contract 
If  a  person  induces  another  by  a  fraudulent  representation 
to  mthdraw  a  bill  from  circulation,  a  third  party  cannot 
take  advantage  of  the  fraud.  It  is  clear  that  if  Thomley 
had  been  sued  on  this  bill  he  could  not  have  successfidly 
pleaded  payment  Then,  how  can  the  defendant  set  it  up? 
Suppose  Thomley  had  merely  asked  the  manager  of  the 
bank  to  discount  the  forged  bill,  and  he  had  consented,  and 
had  given  Thomley  the  proceeds,  could  not  the  bank  have 
recovered  back  the  money  as  soon  as  they  discovered  the 
fraud  ?  The  meaning  of  the  term  "  retire,"  in  reference  to 
a  bill  of  exchange,  was  considered  in  Elsam  v.  Denny  (a), 
where  it  was  held,  that,  if  an  indorsee  "  retires  "  a  bill,  he 
merely  withdraws  it  from  circulation  in  so  far  as  he  himself 
is  concerned,  and  may  hold  it  with  the  same  remedies  as 
he  would  have  had  if  he  had  been  called  upon  in  due 
course,  and  had  paid  the  amount  to  his  immediate  indorsee. 
— Secondly,  it  is  said  that  the  bill  has  been  paid,  by  reason 
of  monies  having  been  subsequently  paid  into  the  bank  by 
Thomley;  but  there  is  no  evidence  of  an  appropriation  of 
any  of  the  monies  in  discharge  of  this  bill. — He  then  re- 
ferred to  the  pass-book. 

Knowles,  Atfierton,  and  Milvxird,  in  support  of  the  rule. 
— The  order  given  by  Thornley  to  the  bank,  at  the  time  they 

(tt)  16  C.  B.  87. 
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agreed  to  retire  the  bill,  shews  that  they  considered  the 
transaction  as  a  payment  By  that  order,  the  bank  became 
agents  of  Thomley  for  the  purpose  of  paying  the  biU;  and 
accordingly,  by  their  direction,  their  London  agents  re- 
turned it  to  them  cancelled.  The  payment  was  then  c<Hn- 
plete.  This  being  an  accommodation  bill,  the  drawer  is  in 
effect  the  acceptor,  and  there  has  been  a  payment  by  him. 
It  is  true  that  the  acceptance  of  the  other  bill  was  forged, 
but  when  the  bank  discounted  it,  the  transaction  was  the 
same  as  if  they  had  placed  the  money  in  the  hands  of 
Thomley,  and  he  had  returned  it  to  them  in  payment  of 
this  bilL  In  Eham  r.  Denny  (a),  Jervia,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court,  says,  "  If  an  acceptor  '  re- 
tires '  a  bill  at  maturity  he  takes  it  entirely  from  circulation, 
and  the  bill  is  in  effect  paid.''  [Martin,  K — ^That  is  said 
in  reference  to  a  bon&  fide  bilL]  Here  the  numager  of  the 
bank  believed  that  the  paper  which  Thomley  gave  him 
would  be  the  means  of  bringing  money  to  pay  the  bill,  but 
it  turned  out  to  be  a  forgery.  Then  immediately  that  was 
discovered  there  was  no  payment  It  is  clear  that  Thomley 
could  not  rely  on  the  forged  bill  as  payment  As  against 
the  defendant,  who  is  a  mere  surety,  the  transaction 
amounts  to  payment:  if  not,  he  will  be  seriously  preju- 
diced, inasmuch  as,  if  the  bank  had  not  treated  the  bill  as 
paid  by  Thomley,  the  defendant  would  have  been  called 
upon  to  pay  it,  and  might  have  recovered  the  amount  from 
Thomley  whilst  he  was  solvent  In  considering  the  lia- 
bility of  the  defendant,  the  transaction  must  be  looked  at 
without  reference  to  the  discovery  of  the  forgery.  The 
argument,  that  the  defendant  is  liable  because  the  bank 
took  the  bill  upon  the  fedth  of  its  being  a  genuine  instru- 
ment, whereas  it  was  a  forgery,  would  equally  apply  if  the 
bank  bad  received  a  bill  accepted  by  a  party  who  was  re- 
presented to  be  solvent,  but  who  afterwards  became  iusol- 

(«)  16  C.  B.  87. 
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vent  Thomley  could  not  rely  on  the  transaction  as  pay-  ^1866^ 
ment,  because  a  person  cannot  avail  himself  of  his  own 
fraud ;  but  that  consideration  does  not  afl^  the  defendant 
Moreover,  the  whole  of  this  bill  was  not  paid  by  the  forged 
acceptance,  for  the  amount  of  the  substituted  bill  was  the 
same,  and  the  latter  was  carried  to  Thomley's  account, 
minus  the  discount;  so  that  to  that  eictent  the  bill  in  ques* 
tion  was  paid  with  the  money  of  Thomley. — Secondly, 
there  was  an  appropriation  of  the  monies  subsequently  paid 
into  the  bank  by  Thomley  in  payment  of  this  bill:  Clay^ 
ton's  case  (a).  {Martin^  R — ^Tne  principle  of  Clayton's 
case  shews  that  here  there  was  no  payment  Si/mson  v.  Ing^ 
ham(b)  is  also  an  authority  to  that  efiPect] — ^He  then  referred 
to  the  entries  in  the  pass-book,  as  shewing  that  sums  paid 
into  the  bank  at  particular  times  operated  as  a  payment 

Alderson,  B. — ^The  rule  must  be  discharged.    The  only 
question  is,  whether  the  defendant  has  made  out  that  this 
bill  was  paid  by  Thomley.     It  appears,  that^  the  day  before 
the  bill  became  due,  Thomley  came  to  the  bank,  and,  there 
being  another  bill  of  his  due  that  day,  he  requested  the 
manager  to  "  retire "  those  bills  by  discounting  two  other 
bills  which  he  brought  with  him.    The  manager  consented; 
and  for  the  purpose  of  retiring  the  bill  for  which  this  action  is 
brought,  Thomley  gave  to  the  manager  a  bill  for  the  same 
amount,  and  apparently  between  the  same  parties,  the  present 
defendant  being  supposed  to  be  the  acceptor.   It  tumed  out, 
however,  that  it  was  a  bill  upon  which  no  action  could  be 
maintained  against  the  defendant,  since  the  acceptance  was 
a  forgery.     The  transaction  is  simply  this :  the  bank  take 
up  the  bills,  and  charge  in  account  with   Thomley  the 
amount  which  the  discount  would  have  been  if  it  had  been 
discounted  by  a  third  person,  and  they  give  him  credit  for 
the  amount  of  the  forged  bill  minus  the  discount     That  is 
no  payment  of  the  other  bill.     Then  it  is  suggested,  on  the 

(a)  1  Meriv.  672.  (6)  2  B.  &  C.  66. 
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authority  of  Clayton's  oase^  that  inasmuch  as  Thornley 
paid  monies  into  the  bank  afber  the  bill  waa  due,  they  must 
Buo&LKT.  ^  taken  as  paid  in  discharge  of  that  bilL  But  where  there 
is  an  account  on  the  one  side  of  sums  owing  and  on  the  other 
of  sums  paid,  there  is  no  presumption  that  the  items  of 
payment  are  in  respect  of  the  items  owing :  -it  depends  on 
the  fact  of  actual  appropriation. 

PULTT,  K — I  am  of  the  same  opinion.  In  order  to  retire 
the  other  bill,  the  bank  discount  the  forged  bill,  and  give 
Thornley  credit  for  the  amount  minus  the  discount  That 
is  no  payment  of  the  former  bill,  but  a  mere  substitution  of 
one  bill  for  another  for  the  purpose  of  giving  the  debtor  an 
ulterior  day  of  payment 

Martin,  B. — I  am  of  the  same  opinion.  The  case  when 
understood  is  perfectly  plain.  It  is  an  action  against  the 
acceptor  of  a  bill  of  exchange:  the  plea  states  that  it  was 
accepted  for  the  accommodation  of  Thornley)  and  it  goes  on 
to  aUege  that  Thornley  paid  the  amount  The  defendant 
must  therefore  establish  that  &ct  Then,  what  is  payment 
of  a  bill?  It  is  argued  that  the  delivery  of  one  bill  to 
"  retire  "  another  is  payment ;  in  one  sense  it  may  be,  but 
the  meaning  of  payment  in  this  plea  is  an  equivalent 
amoimt  of  money  given  by  the  debtor  to  the  creditor  in 
satisfaction  of  his  claim  on  the  bill  Then  what  are  the 
facts  ?  The  day  before  the  biU  becomes  due,  Thornley  goes 
to  the  manager  of  the  bank  and  induces  him  to  take  up  the 
bill,  by  giving  him  another  bill  which  turns  out  to  have  a 
forged  acceptance.  That  is  no  payment  Suppose  Thorn- 
ley had  said  to  the  manager  of  the  bank,  "  A.  B.  owes  me  a 
sum  of  money,  and  here  is  a  document  by  which  he  admits 
the  debt,  take  it  and  get  the  money  and  pay  the  bill  which 
you  hold  of  mine ; "  that  the  manager  assented,  but,  on  go- 
ing to  A.  B.,  found  that  the  document  was  a  forgery,  could 
it  for  one  moment  be  contended  that  there  was  any  pay- 
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ment  of  the  bill?  That,  however,  is  this  identical  case,  the  ^  1856. 
only  difference  berng,  that  here  the  manager  of  the  bank 
agreed  to  accept  a  document  not  payable  immediately,  but 
at  the  expiration  of  three  months.  Then  it  is  said  that 
the  case  is  one  of  hardship  on  the  defendant  who  ia  a  mere 
surety ;  but  assuming  that  the  plaintiff  was  bound  to  con- 
sider him  other  than  the  principal  debtor,  even  if  this  had 
been  an  action  not  upon  the  bill  itself,  but  against  him  as  a 
surety,  I  think  that  he  would  have  had  no  defence.  It  is 
also  said,  that  it  is  a  case  of  hardship,  because  the  defendant^ 
not  having  been  called  upon,  would  naturally  suppose  that 
the  bill  was  paid.  But  a  person  being  under  the  idea  that 
a  bill  is  discharged  when  it  is  not  in  fact  discharged,  never- 
theless remains  liable.  According  to  my  view  of  the  case, 
there  is  not  a  scintilla  of  evidence  of  payment  of  the  bill 
in  the  sense  in  which  that  term  is  used  in  the  plea:  the  en- 
tries in  the  bank  books  are  nothing  more  than  a  mode  of 
keeping  the  acooimts  by  debits  and  credits. 

Rule  discharged. 
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1856. 


Jan.  19. 


The  fact  of  a 
person  being 
the  registered 
owner  of  a 
■hip  is  not  of 
itself  evidence 
that  the  maa* 
ter  has  au- 
thority to 
bind  him  by 
contracts  for 
necessaries 
supplied  to 
the  ship;  but 
it  must  be 
shewn  that 
the  master  is 
his  agent  for 
that  purpose. 
Therefore^ 
where  a  ship 
sailed  for  a 
foreign  port» 
the  master 
having  a 
power  of  at* 
tomey  firom 
the  owner, 
and  whilst  the 
ship  was  at 
the  port  the 
defendant 
purchased  it: 
^Htld,  that 
he  did  not 
thereby  be- 
come liable 
for  necessaries 
supplied  to 
the  ship  by 
order  of  the 
master. 


MACKENZIii:  V.  POOLEY. 


A 


CTION  for  money  lent  and  money  paid. — Plea:  never 
indebted. 

At  the  trial,  before  Martin^  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  the  following  facts  appeared : — On 
the  23rd  of  May,  1853,  the  barque  *'  Arabian"  sailed  from 
Bristol  on  a  voyage  to  Melbourne,  and  thence  to  Bombay 
and  London.  At  that  time  one  Woodbridge  was  the  regis- 
tered owner  of  the  vessel  On  the  25th  of  January,  1854, 
Woodbridge  sold  the  vessel  to  the  defendant^  who  was  duly 
registered  as  the  owner.  The  defendant  continued  to  be  the 
owner  of  the  vessel  until  the  25th  of  May  in  the  same  year, 
when  he  sold  it  to  one  Wood.  The  vessel  arrived  at  Mel- 
bourne in  September,  1853,  and  remained  there  until  the  7th 
of  February,  1854.  Whilst  the  vessel  was  at  Melbourne,  the 
captain,  who  had  a  power  of  attorney  from  Woodbridge, 
borrowed  of  the  plaintiff,  who  was  the  agent  of  Woodbridge, 
money,  with  which  he  purchased  meat,  flour,  an(L  other 
necessaries  for  the  vessel;  and  the  plaintiff  also,  at  the  cap- 
tain's request,  paid  the  pilotage  outwarda  The  action  was 
brought  to  recover  from  the  defendant  the  money  so  lent 
and  paid  during  the  time  he  was  owner  of  the  vessel 

It  was  submitted,  on  the  part  of  the  defendant,  that^ 
under  the  above  circumstances,  he  was  not  liable.  The 
learned  Judge  directed  a  verdict  for  the  plainti£^  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit 


Watson,  in  the  following  Term,  obtained  a  rule  nisi  ac- 
cordingly ;  against  which 


C.  Pollock  now  shewed  causa — The  question  is,  whether 
the  owner  of  a  vessel  is  liable  for  necessaries  supplied  to  it 
in  a  foreign  port  by  order  of  the  master,  but  without  the 
authority  or  knowledge  of  the  owner.     It  is  submitted,  that 
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he  is.  The  master  has  an  implied  authority  to  pledge  the  .  1856'^ 
credit  of  the  owner  for  necessaries;  and,  in  the  absence  of  Mackekzh 
proof  to  the  contrary,  it  must  be  presumed  that  the  con-  Poolbt. 
tract  waA  made  on  his  behalf.  [Martvn,  B. — Suppose  the 
ship  had  been  carried  away  by  a  pirate,  would  the  owner 
be  liable  for  necessaries  ordered  by  him.]  If,  instead  of 
the  owner  being  changed,  the  master  had  been  changed 
without  the  knowledge  of  the  owner,  the  latter  would  have 
been  bound  by  all  acts  of  the  new  master  within  the  scope 
of  his  authority  as  master.  Where  a  vessel,  whose  master 
and  officers  had  been  murdered  in  a  mutiny,  came  into 
a  foreign  port,  and  the  British  consul  took  possession  of 

m 

her,  appointed  a  master,  and  procured  the  funds  for  refit- 
ting the  vessel  by  executing  a  bottomry  bond,  the  Court  of 
Admiralty  pronounced  the  bond  valid :  The  Cynthia  (a\ 
In  the  case  of  The  Eliza  Cornish  (6),  the  sale  of  the  vessel 
by  the  master  was  held  invalid,  because  there  was  no  ne- 
cessity to  sell  it  The  law  is  thus  stated  in  Abbott  on 
Shipping,  p.  108,  9th  ed. :  ''As  the  master  in  general  ap- 
pears to  all  the  world  as  the  agent  of  the  owners  in  matters 
relating  to  the  usual  employment  of  the  |hip,  so  does  he 
also  in  matters  relating  to  the  means  of  employing  the 
ship;  the  business  of  fitting  out,  victualling,  and  manning 
the  ship  being  left  wholly  to  his  management  in  places 
where  the  owners  do  not  reside,  and  have  no  established 
agents  and  firequently  also  even  in  the  place  of  their  own 
residenca  His  character  and  situation  furnish  presump- 
tive evidence  of  authority  from  the  owners  to  act  for  them 
in  these  casea'^  [Martin,  B. — ^There  the  master  is  spoken 
of  as  the  recognised  agent  of  the  owner.]  When  a  person 
purchases  a  ship  he  impliedly  adopts  the  master.  In  the 
case  of  repairs  ordered  by  the  captain  within  the  scope  of 
his  authority  as  master,  either  he  or  the  owner  of  the  ves- 
sel may  be  sued.    In  Froet  v.  OUver(c),  Lord   Ca/mp- 

(a)  16  Jur.  748.  (6)  17  Jur.  738.  (e)  2  £.  &  B.  311. 


^.  : 
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186a  j^^  c.  J.  (referring  to  the  observation  of  Lord  Tenterden  (a), 
lUoKSNzii  that^  after  the  passing  of  the  Register  Acts,  the  leaning  of 
PooLiT.  Courts  of  law  in  the  construction  of  them  was,  to  say  that 
the  registered  owners  of  ships  should  at  all  events  be  liable 
for  the  repairs),  says,  "He  was  instrumental  in  overturning 
that  doctrine;  but  he  never  intimated  an  opinion  that 
ownership  was  to  be  disr^;arded  in  questions  of  liability  for 
repairs,  or  that  owners  could  not  be  considered  Uable  unless 
imder  a  contract  personally  entered  into  by  themselves,  or 
by  a  master  whom  they  have  themselves  actually  ap- 
pointed I  apprehend  that  such  a  doctrine  would  open  a 
wide  door  to  firaud,  and  would  lead  to  very  injurious  conse- 
quences in  this  country.''  [Ma/rtin,  K — If  the  real  &cts  of 
that  case  be  looked  at^  it  will  be  seen  that  it  turned  on  the 
question  of  agency.] 

Watson  and  Joyce  appeared  in  support  of  the  rule,  but 
were  not  called  upon  to  argua 

Platt,  R  (b) — ^The  rule  must  be  absoluta  If  the  de- 
fendant had  appointed  the  master,  he  would  undoubtedly 
have  been  liable,  since  the  goods  were  ordered  by  the  mas- 
ter, and  were  necessary  for  the  vessel  But  the  master  was 
appointed  by  Woodbridge,  who,  whilst  the  vessel  was  on  its 
voyage  to  Melbourne,  sold  it  to  the  defendant  Then,  what 
opportunity  had  the  defendant  of  making  any  choice  of  the 
master;  and  how  can  it  for  one  moment  be  presumed  that 
the  master  was  his  agent  7  It  is  argued,  that  the  owner  of 
a  vessel  is  de  £Etcto  liable  for  necessaries  supplied  by  order 
of  the  master.  There  is  no  case  in  which  the  law  is  so  bdd 
down.    It  is  true  that  in  Frost  v.  Oliver  (c).  Lord  Camp^ 

m 

bell  expressed  an  opinion  that  legal  ownership  was  primft 
fade  evidence  of  liability;   and  so  it  may  be,  unless  the 

(a)  By.  &  M.  43.  of  Appeal. 

(&)  Pollock,  C.B.,  sjid Alderson,         (c)  2  R  &  B.  31 1. 
Bw,  were  in  the  Criminal  Court 
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credit  is  shewn  to  have  been  given  to  some  other  person.      ^  ^^'  ^ 
Here  the  master  was  not  the  agent  of  the  defendant     The     Haokbvsu 
case  of  Froai  v.  Oliver  is  different,  because  there  the  de-       Poolxt. 
fendant  was  the  registered  owner  of  the  vessel ;  and  al- 
though the  master  was  not  appointed  by  him,  but  by  the 
person  to  whom  he  had  agreed  to  sell  the  vessel,  yet  the 
appointment  was  with  his  privity;  and  there  were  circum- 
stances from  which  the  jury  might  infer  that  the  goods 
were  supplied  on  the  credit  of  the  defendant 

Mabtin,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  It  appears,  that,  in  May,  1 853,  the  barque 
"  Arabian"  sailed  from  this  country  on  a  voyage  to  Mel- 
bourne. At  that  time  one  Woodbridge  was  the  registered 
owner  of  the  vessel,  and  the  master  proceeded  on  the  voy- 
age, with  a  power  of  attorney  to  act  for  him.  There  was 
nothing  to  shew  that  the  power  of  attorney  was  not  in  full 
force  at  the  time  the  goods  were  ordered  by  the  master; 
and  the  circimistance  of  the  vessel  being  afterwards  sold  by 
Woodbridge  would  not  discharge  him  from  liability  for 
contracts  made  under  that  power  of  attorney.  It  is  aigued, 
that  the  defendant  has  adopted  the  master:  there  is,  how- 
ever, no  evidence  of  that,  but  simply  that  he  became  owner 
of  the  vessel  Therefore,  the  question  depends  on  whether, 
by  the  mere  transfer  of  a  ship  to  a  purchaser,  he  becomes 
liable  to  contracts  made  by  the  master  without  his  autho- 
rity or  knowledge.  The  true  doctrine  is  that  laid  down  by 
the  Court  of  Exchequer  Chamber  in  Mitcheaon  v.  Oliver(a), 
viz.  that  questions  of  this  kind  depend  on  the  contract,  and 
not  on  the  ownership  of  the  vessel ;  and  that  it  is  necessary 
to  shew  an  agency  between  the  master  and  the  party  sought 
to  be  charged.  It  is  true,  that  the  common  law  of  England 
differs  from  that  of  other  nations,  inasmuch  as  a  person  who 
supplies  necessaries  to  a  ship  has  no  lien  on  the  ship  itself^ 

(a)  5  £.  &  B.  419. 
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but  only  a  remedy  by  action  against  the  person  of  his 
debtor.  But  undei  this  law  the  shipping  interest  of  this 
country  has  prospered,  whilst  the  power  of  attaching  and 
selling  a  vessel  for  goods  supplied  to  it  has  been  and  is 
attended  with  considerable  inconvenience.  In  this  case 
there  is  nothing  to  shew  that  the  master  was  the  agent  of 
the  defendant  in  the  sense  in  which  the  law  recognises  an 
agency,  viz.  the  power  of  one  person  to  bind  another  by  his 
acts. 

Rule  absolute. 


Jan,  18. 


Greaves  v.  Leog  and  Another. 


D: 


ThedefendMt,  X/ECLARATION  (a)  on  a  written  agreement  whereby 
merohanty  em-  the  plaintiff  agreed  to  sell  to  the  defendants  a  quantity  of 

ployed  a 
broker  at 


wool.    The 
broker  nego- 
tiateda  saJe 


wool — Breach,  that  the  defendants  would  not  accept  or 

Plea. — ^That  the  name  of  the  vessel  on  board  of  which 
the  wool  was  shipped  was  not  declared,  according  to  the 
to  the  defend?  terms  of  the  alleged  contract,  as  soon  as  the  wool  was  so 

shipped. — Issue  thereon. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Liverpool 
Assizes,  it  appeared,  that,  in  May,  1853,  the  defendants,  who 
were  London  merchants,    employed    Messrs.   Hughes   & 


ant  of  oertain 
bales  deliver- 
able at  Odessa, 
"  the  names  of 
the  Yessels  to 
be  declared  as 
soon  as  the 
wools  were 
shipped."    In 

this  transaction  the  broker  acted  for  both  plaintiiF  and  defendant.  By  the  eostom  of 
Liverpool,  where  a  oontiaot  contained  a  stipulation  that  notice  of  an  event  should  be  given 
by  the  vendor  to  the  vendee,  it  was  ususl  for  the  vendor  to  give  the  notice  to  the  broker, 
who  communicated  it  to  the  vendee : — ffdd,  that  the  defeaduit  was  bound  by  such  usage, 
and  therefore  that  a  notice  by  the  plaintiff  to  the  broker  of  the  names  of  the  vessels  in 
which  the  wools  were  shipped  was  a  performance  of  that  stipulation,  although  the  broker 
omitted  to  communicate  them  to  the  vendee. 


(a)  The  declaration  is  folly  set  out  in  the  report  of  this 
9  Exch.  709. 
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Ronald,  brokers^  at  Liverpool^  to  purchase  for  them  some  ^  ^^^' 
wool.  Messra  Hughes  &  Bonald  negotiated  with  the 
plaintiff  for  the  sale  to  the  defendant  of  *"  about  300  to  350 
bales  white  washed  Donskey  fleece  wool  to  arrive,  at  lO^d. 
per  pound,  laid  down  either  at  Liverpool,  Hull,  or  London, 
deliverable  at  Odessa  during  August  then  next^  old  style,  to 
be  shipped  with  all  despatch,  of  fair  average  quality,  &c., 
the  names  of  the  vessels  to  be  declared  as  soon  as  the  wools 
were  shipped/'  Li  this  transaction  Messrs.  Hughes  &  Ro- 
nald acted  as  brokers  for  both  the  plaintiff  and  defendants. 
As  soon  as  the  wool  was  shipped,  the  plaintiff  communicated 
to  Messrs.  Hughes  &  Ronald  the  name  of  the  vessel  in 
which  it  was  shipped;  but  they  omitted  to  give  the  defend- 
ants notice  of  the  shipment  until  some  time  afterwards. 
Several  witnesses  were  called,  who  stated,  that,  where  a  con- 
tract contained  a  stipulation  that  notice  of  any  event  should 
be  given  by  the  vendor  to  the  vendee,  it  was  the  custom  . 
for  the  vendor  to  give  the  notice  to  the  broker,  and  that 
they  had  never  known  an  instance  in  which  the  broker  had 
neglected  to  communicate  it  to  the  vendea  The  defend- 
ants' counsel  admitted  that  it  was  the  usage  at  Liverpool, 
when  a  contract  of  this  kind  was  made  by  one  broker  be- 
tween seller  .and  buyer,  for  the  sdler  to  make  the  declaration 
of  the  shipment  to  the  broker ;  and  that  such  declaration 
was  made,  according  to  the  usage,  to  Messra  Hughes  & 
Ronald. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  notice 
to  the  broker  was  notice  to  the  seller.  On  the  part  of  the 
defendants  it  was  contended,  that  the  broker  merely  received 
the  notice  as  agent  of  the  vendor ;  and  that^  if  he  did  not 
give  notice  to  the  vendees,  it  was  a  breach  of  his  duty  to- 
wards the  vendor.  A  verdict  was  then  entered  for  the 
plaintiff  for  500Z.,  leave  being  reserved  to  the  defendants  to 
move  to  enter  a  verdict  for  them,  if  upon  the  above  admissions 
the  Court  should  think  them  entitled  to  do  so: — the  Court 

VOL.  XL  U  U  EXCH, 
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1866.  to  draw  any  inference  which,  upon  the  evidence  and  admis- 

QRBAVB8  sions,  they  may  think  a  jury  ought  tx>  have  drawn. 

V, 


Leqo. 


Hugh  HiU,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Knowles  and  Blackburn  now  shewed  cause.  —  The 
plaintiff  is  entitled  to  retain  the  verdict  Notice  of  the 
shipment  has  been  given  according  to  the  usage  at  Liver- 
pool; and  that  is  stifficient  It  is  not  suggested  that  the 
usage  is  unreasonable.  It  will  be  argued  that  the  usage 
does  not  apply,  because  the  defendants  are  London  mer- 
chants ;  but  when  they  employed  a  broker  at  Liverpool  to 
make  the  contract,  they  impliedly  authorised  him  to  make 
it  subject  to  all  usages  affecting  contracts  at  that  place. — 
The  Court  then  called  on 

Kemplay  {Hugh  HiU  with  him)  to  support  the  rule. — 
First,  the  broker  was  not  the  agent  of  the  defendants  to  re- 
ceive the  notice,  but  only  the  agent  of  the  plaintiff  to  for- 
ward it  A  broker  who  acts  for  both  vendor  and  vendee  is 
their  agent  solely  for  the  purpose  of  maMng  the  contxact 
In  Blackbiun  on  Contracts,  p.  81,  it  is  laid  down,  that 
a  broker  is  the  agent  for  both  parties  for  one  common 
object,  viz.  for  putting  into  writing  the  terms  of  the 
contract  He  has  no  authority  by  virtue  of  his  office  to  re- 
ceive payment  or  do  anything  else  relating  to  the  con- 
tract Whether  he  has  been  authorised  is  a  question  to  be 
proved.  Here  there  was  no  evidence  that  the  broker  was 
the  agent  of  the  defendants  to  receive  the  notice. — Secondly, 
the  defendants,  who  are  London  merchants,  are  not  bound 
by  a  usage  which  prevails  at  Liverpool,  and  of  which  it 
does  not  appear  that  they  had  any  knowledge. 

Alderson,  B. — The  rule  must  be  discharged.  The 
question  is,  whether,  when  a  vendor  and  vendee  employ  the 
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same  broker  to  make  a  contract,  which  reqiiires  that  a 
declaration  of  a  particular  fact  shall  be  made  by  the  vendor 
to  the  vendee,  it  is  sufficient  to  make  the  declaration  ac- 
cording to  the  usage  of  the  place  where  the  contract  was 
mada  I  am  of  opinion  that  it  i&  It  has  been  argued 
that  the  broker  is  the  agent  for  the  vendor  only  in  respect 
of  those  things  to  be  done  by  the  vendor ;  and  that  he  is  not 
the  agent  of  the  vendee  in  respect  of  anything  to  be  done 
to  him.  Now,  the  act  to  be  done,  viz.  the  declaring  the 
name  of  the  vessel  in  which  the  wool  is  shipped,  is  of  some 
advantage  to  the  vendee;  and  therefore,  as  it  is  a  benefit  to 
him  that  it  should  be  done,  I  should  say  that  the  inter- 
mediate broker  must  be  his  agent  to  receive  the  information 
for  him.  But  the  question  is,  what  is  the  meaning  of  the 
terms  of  this  contract  ?  It  is  silent  as  to  the  mode  in  which 
the  declaration  is  to  be  made,  and  therefore  it  must  be  in- 
terpreted according  to  the  usage  of  the  place  where  it  was 
made.  By  the  usage  of  Liverpool,  where  one  broker  acts 
for  both  parties,  the  declaration  is  to  be  made  to  him,  and 
he  is  to  conmiunicate  it  to  the  vendee.  Here  the  declara- 
tion has  been  made  by  the  vendor  to  the  broker,  but  he 
has  delayed  giving  notice  to  the  vendee.  Then  is  the  cus- 
tom unlawful  ?  That  is  not  suggested  ;  it  is  only  said,  that 
the  custom  is  not  binding  on  the  defendants,  because  they 
are  London  merchants.  But  if  a  London  merchant  chooses 
to  make  a  contract  at  Liverpool,  he  is  bound  by  usages 
aflFecting  contracts  made  at  that  place,  the  same  as  when 
he  makes  a  contract  in  London  he  is  boimd  by  the  customs 
of  London.  That  point  was  considered  in  the  case  of 
Cutlibert  v,  Cummmg  (a),  where  it  was  held  that  a  con- 
tract to  load  at  Trinidad  a  full  and  complete  cargo  of  sugar 
and  molasses  meant  a  full  and  complete  cargo  according  to 
the  custom  of  that  place,  viz.  sugar  in  hogsheads  and  mo- 
lasses in  pimcheons. 

{o)  11  Exch.  405. 

u  u  2 
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186^  Platt,  B. — I  am  of  the  same  opinion. 


Martin,  B. — I  am  of  the  same  opinion.  This  Court 
held  (a)  that  the  stipulation  in  the  contract,  that  the  names 
of  the  vessels  should  be  declared  as  soon  as  the  wools  were 
shipped,  was  a  condition  precedent  to  the  defendants'  obli- 
gation to  accept  and  pay  for  them,  and  the  parties  went  to 
try  that  fs^t  Several  witnesses  stated  that  the  custom  of 
Liverpool  was,  that  the  notice  should  be  given  by  the  vendor 
to  the  broker,  and  that  they  had  never  known  an  instance 
in  which  the  broker  had  not  done  his  duty  in  forwarding  it 
to  the  vendea  Therefore,  taking  the  evidence  together 
with  the  admissions,  the  usage  at  Liverpool  was  proved  and 
the  notice  was  given  according  to  it  It  has  been  argued, 
that  a  broker's  authority  ceases  when  he  has  signed  the  con- 
tract. In  many  cases  that  may  be  so.  The  passage  cited 
from  Blackburn  on  Contracts  is  perfectly  correct ;  but  in 
reality  there  are  many  brokers  in  Liverpool  whose  duty  ex- 
tends &r  beyond  that  of  making  the  contract,  aud  who  in  &ct 
transact  the  whole  business.  Then  is  the  usage  illegal? 
There  is  no  pretence  for  saying  so.  Then  it  is  contended, 
that,  because  the  defendants  resided  in  London  they  are 
not  bound  by  it ;  but  where  a  person  employs  a  broker  to 
do  business  for  him  at  a  particular  place,  he  must  be  taken 
to  have  contracted  according  to  the  custom  of  that  place. 
Cuthbert  v.  CuTommg  is  a  conclusive  authority  to  that 
effect. 

Rule  discharged. 

(a)  9  Exch.  709. 
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Strachan  and  Others,  Assignees  of  Overbury,  a  Bank-      Jan.  25. 

nipt,  v.  Barton. 

±  ROVER  for  a  bill  of  exchange. — Pleas:  «Not  guilty  and  Fkyment  by  a 

1  1  •  1    •  •   •       1  trader,  who 

not  possessed ;  upon  which  issues  were  joined.  oontemplates 

At  the  trial,  before  Wigktrmn,  J.,  at  the  last  Surrey  ^^^^'""^ 
Assizes,  it  appeared  that  the  plaintiflb  were  the  assignees  of  then  due,  upon 

.a  bona  fide  re- 

one  Overbury,  a  bankrupt,  who  had  carried  on  the  business  quest  of  the 
of  a  cloth  manufacturer  at  Woolton-under-Edge,  in  Surrey,  j^  uwaVoiun- 
In  November,  1855,  the  bankrupt  was  under  acceptances  ^^^^^* 
to  a  large  amount,  which  he  was  unable  to  meet     The  de-  debt  not  beiog 
fendant  had  supplied  the  bankrupt  with  goods  on  credit,  and  a  ciroum- 
on  the  1 3th  of  November  the  defendant  came  to  the  bankrupt  J^"^^^^* 
and  asked  him  for  cash  on  account   The  bankrupt  told  him  ndering  the 

question  of 

he  had  non&  The  defendant  then  said  that  his  demands  fraudulent 
for  cash  were  urgent,  and  he  pressed  the  bankrupt  to  give  ^"  •"'*^' 
him  something  he  could  negotiate  for  cash.  The  bankrupt 
thereupon  gave  him  the  bill  in  question.  At  that  time  the 
credit  for  the  goods  had  not  expired.  On  the  22nd  of  De- 
cember the  bankrupt  filed  a  declaration  of  insolvency,  upon 
which  a  fiat  issued. 

The  learned  Judge  directed  the  jury  in  conformity  with 
the  law  as  laid  down  in  the  case  of  Brovm  v.  KeTnpton  (a) ; 
and  his  Lordship  left  it  to  them  to  say  whether  the  pay- 
ment was  both  voluntary  and  in  contemplation  of  bank- 
ruptcy. The  jury  found  that  the  bankrupt  contemplated 
bankruptcy,  but  that  he  gave  the  bill  in  consequence  of  the 
urgency  of  the  defendant  for  payment;  and  thereupon  a 
verdict  was  found  for  the  defendant 

BraraweUy  in  the  following  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  groimd  of  misdirection ;  against  which 

(a)  19  L.  J.,  C.  P.,  169. 
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1656.^         Peteradorff  now  shewed  cause. — ^The  finding  of  the  jury 

St&aohan     is  conclusive.    The  &ci  of  the  debt  not  being  due  is  merely 

Babton.       <^  element  in  the  case  for  the  consideration  of  the  jury, 

and  does  not,  in  point  of  law,  render  the  payment  Tolun- 

tary. 

The  Court  then  called  on 

Hannen  to  support  the  rula — ^The  direction  of  the 
learned  Judge,  which  proceeded  on  the  authority  of  Brown 
y.  Kemptan{a),  was  incorrect;  because  in  this  case  the  debt 
was  not  due  at  the  time  the  bankrupt  gave  the  bill  to  the 
defendant.  There  is  no  case  which  decides  that  a  simple  re- 
quest to  pay  a  debt  not  then  due  will  prevent  the  payment 
from  being  voluntary.  It  is  not  denied  that  there  may  be  a 
pressure  which  would  justify  the  payment,  although  the  debt 
was  not  due ;  but  a  simple  request  is  insufficient  The  mode 
in  which  the  question  was  left  to  the  jury  was  calculated 
to  lead  them  to  a  wrong  conclusion  as  to  the  principle  on 
which  their  verdict  ought  to  be  found,  and  therefore  the 
plaintifib  are  entitled  to  a  new  trial:  Van  Casted  v. 
Booker  (b).  [Alderson,  B. — ^The  circumstance  of  the  debt 
not  being  due  affords  an  argument  for  the  jury  that  it 
was  not  paid  under  pressure ;  but  they  have  found  that  it 
was.]  Where  the  payment  of  a  debt  which  is  due  does  not 
originate  with  the  bankrupt,  it  is  not  voluntary,  though 
made  on  a  simple  request,  since  it  is  a  payment  in  the 
ordinary  course  of  business;  but  where  the  debt  is  not  due 
the  payment  is  by  way  of  favour  and  preference.  [Pollock, 
C.  B. — In  the  case  of  Crosby  v.  Crouch  (c),  the  bankrupt^ 
at  the  defendant's  request,  had  delivered  to  him  goods  as  a 
security  for  bills  which  he  had  discounted  for  the  bankrupt^ 
and  which  were  payable  at  a  future  day.  Lord  EUenr- 
borough,  C.  J.,  in  delivering  the  judgment  of  the  Courts 
says,  ''  The  circumstance  of  the  debt  secured  not  being  de- 

(a)  19  L.  J.,  C.  P.,  169.        (b)  2  Exch.  691.        (c)  11  East,  266. 
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mandable  and  capable  of  being  enforced  at  the  time,  makes        18^6* 
no  difference,  as  was  held  in  the  case  of  Thompson  v.  Free-     Stbaohan 
man  (a),  and  Hartahom  v.  Slodden  (b),  decided  as  to  that       Babton. 
point  on  the  authority  of  Thompson  v.  Freeman"]    In 
that  case  Lord  EUenboroxngh,  C.  J.,  observes,  that  the  giv^ 
ing  the  security  was  ''not  referable  to  any  supposition  of      * 
fisivour  and  preference  exercised  on  the  part  of  the  bankrupt, 
but  to  urgency  and  importunity  applied  on  the  part  of  the 
person  obtaining  the  deposit"    [Alderson,  B. — In  deliver- 
ing judgment  in  the  case  of  Cook  v.  Rogers  (c),  I  said,  "that 
in  cases  where  the  payment  has  been  made  before  the  debt 
was  due,  that  circumstance  has  sometimes  been  relied  on  as 
an  indication  that  the  payment  is  voluntary,  and  at  other 
times  has  been  said  to  be  immaterial ;  but  neither  in  the 
one  case  nor  in  the  other  do  these  facts  of  themselves  fur- 
nish any  criteria;  they  are  only  ingredients  in  the  whole 
question  upon  which  the  jury  are  to  come  to  a  determina- 
tion.'']    There  is  no  case  in  which  the  payment  of  a  debt 
before  it  was  due  has  been  held  valid,  unless  the  payment 
has  been  obtained  by  pressure  and  importunity. 

Pollock,  C.  R — ^The  rule  must  be  discharged.  The 
learned  Judge  directed  the  jury  according  to  the  law  as  laid 
down  by  the  Court  of  Exchequer  Chamber  in  the  case  of 
Brown  v.  Kerrypton  (d),  and  they  found  a  verdict  for  the 
defendant  It  is  said,  however,  that  the  learned  Judge 
misdirected  the  jury,  because  he  did  not  tell  them,  that, 
this  being  a  case  where  the  debt  was  not  due,  there  ought 
to  be  something  more  than  a  simple  demand  to  render  the 
payment  not  voluntary.  I  am  clearly  of  opinion  that  the 
circumstance  of  the  debt  not  being  due  makes  no  difference 
in  point  of  law,  though  it  may  be  an  ingredient  from 
which  the  jury  might  conclude  that  the  payment  was 
voluntaiy.   I  observe  that  my  Brother  Alderson,  in  the  case 

(a)  1  T.  R.  166.  (c)  7  Bing.  438. 

lb)  2  Boa.  &  P.  684.  {d)  19  L.  J.,  O.  P.,  1(59. 
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1856.^  of  Qook  V.  Rogers  (a),  says,  "  It  seems  to  me,  therefore,  that 
Stiuchan  the  motives  and  intaitions  of  the  bankrupt  may  be  material 
Barton.  oi*  immaterial,  or,  to  speak  accurately,  may  be  more  or  less 
material,  according  to  his  situation,  to  the  nature  of  the 
threat,  and  the  degr^  and  period  of  urgency  by  the  credi- 
'^  tor."  No  doubt  that  is  so:  for  instance,  if  the  holder  of  a 
bill  felling  due  on  a  Monday  came  to  the  bankrupt  on  the 
previous  Saturday  nighty  and  said  he  wanted  the  money, 
and  the  bankrupt  thereupon  gave  it  him,  it  ought  to  be  left 
to  the  jury  to  say  whether  the  bankrupt  intended  to  favour 
the  creditor,  or  whether  he  paid  him  bona  fide,  and  m 
consequence  (^  the  application.  Therefore,  it  ]&  impossi- 
ble to  lay  down  as  a  rule  of  law  that  the  Judge  is  to  state 
the  degree  of  urgency  which  is  required  in  any  particular 
case;  but  the  question  is  one  of  £act^  which  must  be  left  to 
the  jury.  Here  the  question  was  left  to  them  in  con- 
formity with  the  law  as  laid  down  by  the  Exchequer 
Chamber. 

AlDEBSON,  R — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  question  is,  what  is  the  meaning  of 
a  voluntary  payment?  I  apprehend  that  a  voluntary  pay- 
ment is  a  payment  simply  by  the  act  and  will  of  the  party 
making  it ;  and  that,  if  there  is  anything  to  interfere  with  or 
control  this  will,  then  it  is  not  a  voluntary  payment.  It  is 
said  that  a  payment  is  voluntary  when  made  as  a  matter 
of  favour,  but  it  may,  nevertheless,  not  be  a  voluntary  pay- 
ment Suppose  a  person,  who  has  done  another  mauy  £&- 
vours,  comes  to  him  and  asks,  in  return,  a  &vour  for  a  third 
party,  and  the  person  asked  says,  ''It  is  against  my  will, 
yet,  as  you  request  the  favour,  I  will  grant  it:"  would  that 
be  a  voluntary  act  ?  It  would  in  one  sense,  because  he  has 
the  power  to  refuse  it;  but  still  there  is  an  influence,  for  he 
grants  the  favour  upon  the  solicitation  of  a  person  who  has 
a  right  to  ask  it.     So  here,  if  the  creditor  had  not  asked 

(a)  1  Bing.  438. 
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for  payment  the  bankrupt  would  not  have  given  him  the      ^  1856.^ 
bill.    If  the  bankrupt  had  said  to  the  creditor,  **  Come  and     Stbacaah 
ask  me  for  payment,  I  caimot  make  it  safely  unless  you      bj^tov. 
ask,''  and  the  creditor  had  done  so,  that  would  have  been  a 
voluntaiy  payment,  because  the  application  for  it  emanated 
from  the  bankrupt  himself    Bat  where  the  application  is 
bona  fide  on  the  part  of  the  creditor,  he  is  not  bound  to 
threaten  legal  proceedings,  or  to  use  any  urgency  of  a  dis- 
agreeable natura    It  was  left  to  the  jury  whether  the  pay- 
ment was  made  under  pressure,  and  they  found  that  it  was. 

Platt,  B. — I  am  of  the  same  opinion.  It  has  been 
argued,  that,  because  the  credit  had  not  expired,  the  pay- 
ment was  voluntary.  But  the  law  is,  that  a  demand  alone, 
if  made  bona  fide,  justifies  the  payment  The  circumstance 
of  the  debt  not  being  due  was  a  matter  for  the  considera- 
tion of  the  jury,  and  they  have  found  that  it  was  paid  in 
consequence  of  piessure. 

• 

Martin,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged.  There  was  evidence  of  a  pressiue  upon  the 
bankrupt;  for  the  defendant  told  him  that  his  demands 
for  cash  were  urgent^  and  he  pressed  the  bankrupt  to  give 
him  something  negotiable  for  cash.  Therefore,  upon  the 
evidence,  the  jury  were  justified  in  finding  that  the  pay- 
ment was  not  voluntary.  The  question  of  fraudulent  pre- 
ference is  one  which  ought  to  be  clearly  understood.  By 
the  general  law,  the  act  of  bankruptcy  is  the  dividing  point: 
up  to  that  time  the  bankrupt  is  the  owner  of  his  property, 
and  has  the  dominion  over  it  In  Lord  Ma/nsfidd'a  time  it 
was  decided,  that  as  the  bankrupt  law  contemplated  an 
equal  distribution  of  the  bankrupt's  effects  amongst  all  his 
creditors  (a),  if  a  preference  took  place  anterior  to  the  act 
of  bankruptcy,  notwithstanding  the  bankrupt  was  then  the 
owner  of  the  property,  the  transaction  was  void  as  against 

(a)  Wordeif  v.  DemcUtos,  1  Burr.  477. 
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creditors,  since  it  had  a  tendency  to  defeat  the  legal  di^ 
ST&AOHAif  tribution  of  the  bankrupt's  estate;  and  the  assignees  might 
Babton.  recover  back  the  property  so  given  in  preference.  That 
continued  to  be  and  is  the  law ;  but  at  one  time,  through  a 
misapplication  of  it,  things  came  to  such  a  pass  that  there 
was  scarcely  a  transaction  with  a  trader  which  was  not  liable 
to  be  set  aside.  The  first  step  taken  to  restore  the  law 
to  its  right  footing  was  in  the  case  of  Morga/a  v.  Brwnn 
drett  (a),  where  LUdedcde^  J.,  laid  down  that,  to  make  a 
payment  to  a  creditor  a  fraudulent  preference,  and  void, 
'*  two  things  must  concur:  it  must  have  been  made  by  the 
bankrupt  voluntarily,  and  also  in  contemplation  of  bank- 
ruptcy. The  same  law  was  laid  down  by  Parke,  J.,  and 
also  by  Patteson,  J.,  who  there  says,  "  Upon  the  question  of 
pressure,  in  order  to  shew  that  the  deposit  was  made  volun- 
tarily, I  think  it  ought  to  have  appeared  clearly  that  the 
bankrupt  took  the  first  step  towards  making  the  deposit.'' 
A  case  of  Fidgeon  v.  Sharpe  (6)  is  these  referred  to,  in 
which  Oibba,  C.  J.,  also  expressed  an  opinion  that  the  act 
must  be  done  with  intent  to  contravene  the  bankrupt  law, 
and  in  contemplation  of  bankruptcy.  Then,  applying  the 
law  as  it  now  stands  to  the  facts  of  this  case,  the  verdict  is 
perfectly  correct;  for  every  creditor  has  a  right  to  get  pay- 
ment of  his  debt,  and  though  it  be  not  payable,  yet  if  the 
debtor  owes  the  money,  and  chooses  to  pay  it,  what  is  there 
to  prevent  the  creditor  from  receiving  it?  It  is  argued 
that  there  ought  to  be  importunity  and  pressure  on  the 
part  of  the  creditor;  but  that  point  was  considered  in  the 
case  of  Mogg  v.  Baker  (o),  where  a  trader  in  insolvent  cir- 
cumstances assigned  his  goods  to  a  creditor  in  consequence 
of  a  bon&  fide  demand.  There  Parke,  B.,  told  the  jury 
that  pressure  of  the  creditor  was  not  necessary;  but  that, 
if  the  assignment  originated  with  the  insolvent,  it  would 
then  be  a  fraudulent  preference."  The  jury  having  found 
a  verdict  for  the    defendant^    Mr.   Crowder  moved   for 

(a)  5  B.  &  Ad.  289.        (6)  5  Taunt.  645.        (<;)  4  M.  &  W.  348. 
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a  new  trial,  on  the  ground  of  misdirection;  but  Lord 
Abmger,  C.  B.  (than  whom  no  one  was  more  conver- 
sant with  this  branch  of  the  law),  said,  "  I  am  of  opinion  Babton. 
that  the  verdict  was  right,  and  the  direction  right. 
There  is  a  fact  in  the  case  which  seems  to  have  es- 
caped Mr.  Crowder'a  attention,  which  is,  that  the  insol- 
vent said  he  executed  the  bill  of  sale  because  he  appre- 
hended, if  he  did  not,  the  creditor  would  put  in  a  distress. 
I  do  not,  however,  think  this  was  necessary;  and  I  should 
be  sorry  to  have  it  understood  that  I  thought  it  essential. 
I  think,  if  a  demand  is  made  by  a  creditor  bon&  fide,  and  a 
transfer  takes  place  in  purstiance  of  that  demand,  that  takes 
it  out  of  the  case  of  voluntary  transfer  contemplated  by 
the  Insolvent  Act"  I  entirely  concur  with  this,  and 
I  should  be  sorry  to  be  a  party  to  any  decision  which 
had  a  tendency  to  bring  back  that  state  of  things  which 
formerly  caused  so  much  injustice.  The  circumstance 
that  the  debt  is  not  due  is  one  for  the  consideration  of 
the  jury;  but  in  point  of  law  it  makes  no  di£ference,  for  a 
creditor  has  a  right  to  ask  for  security  for  his  debt;  and  if 
in  consequence  of  his  request  property  is  trausferred  to  him, 
the  transfer  is  upon  a  good  and  valuable  consideration. 
For  these  reasons,  I  think  that  the  rule  ought  to  be  dis- 
charged. 

Rule  discharged. 
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•/an.  15.  The  Earl  of  Lonsdale  v.  Riqg. 

Bratherdale  J-  ^^^  ^^  &  special  case,  Stated  to  decide  the  right  of 
^^loBed^^  pursuing  and  killing  grouse  and  other  game  over  the  land 
pMtare  land  called  Bretherdale  Bank,  in  the  parish  of  Orton,  in  the 
manor  of  Bre-  coimty  of  Westmoreland  The  first  count  was  m  trespass 
^eoounty^of  ^^'  breaking  and  entering  the  land  of  the  plaintiff  called 
?^^S*™?r*  Bretherdale  Bank,  and  for  pursuing,  killing,  and  taking 
therdaleBank  away  grouse  and  other  game  thera  The  second  count  was 
time  inmiemo-  ^  trover,  for  dead  grouse  of  the  plaintiff  The  third  count 
rud  subject  to  ^33  [^  ^jg^^  fgj.  ^q  disturbance  of  the  plaintiff's  exclusive 
tomary  rights    right  of  shooting  and  killing  gi'ouse  on  Bretherdale  Bank. 

called  oattle- 

gatea.  The  plaintiff  was  lord  of  the  manor  of  Bretherdale.  The  defendant  was  Miaed  of  cer- 
tain oattlegatee  as  a  customary  estate  of  inheritance.  The  plaintiff  was  also  the  owner  of  a 
oattlegate  which  came  to  his  predecessor  as  lord  of  the  manor  by  seizure  quousque  for  non* 
payment  of  a  fine.  Bretherdale  Bank  is  separated  from  Bretherdale  Waste  by  a  fence  which 
the  oattlegate  owners  kept  in  repair  with  stones  got  from  Bretherdale  Bank  and  from  the 
adjoining  waste.  Each  oattlegate  ffave  the  owner  thereof  a  right  of  depasturing  on  Bre- 
therdale Bank  a  certain  number  of  cattle  and  sheep  from  the  26th  of  Mav  to  the  24th  of 
April,  but  neither  cattle  nor  sheep  were  allowed  to  pasture  there  between  the  24  th  of  April 
and  the  26th  of  BCay.  An  alteration  had  been  made  in  the  time  of  stinting  by  substituting 
the  26th  of  May  for  the  1st  of  June;  but  it  did  not  appear  that  the  lord  of  the  manor  had 
any  notice  of  the  alteration,  and  the  court  rolls  did  not  contain  any  mention  of  Etinting. 
The  whole  of  the  cattle  and  sheep  depastured  Bretherdale  Bank  in  common.  A  fiithman 
was  appointed  by  the  oattlegate  owners,  whose  duty  it  was  to  take  care  that  Bretherdale 
Bank  was  properly  btinted,  and  he  was  remunerated  for  his  trouble  by  the  oattlegate  owners. 
A  oattlegate  owner  having  a  house  within  the  manor  had  also  a  right  to  cut  peat  for  oon- 
sumption  in  his  house.  Bv  46  Geo.  8,  c.  Ixiy.,  authority  was  given  to  the  lord  of  the  manor 
to  enfranchise  any  copyhold  or  customary  mesBuages,  cottages,  lands,  tenements,  or  here- 
ditaments, parcel  of  the  manor;  and  several  cattlegates  were  enfranchised  under  this  Act: 
but  there  was  no  distinction  in  point  of  enjoyment  between  the  enfranchised  and  the  cus- 
tomary cattlegates.  From  time  immemorial  the  cattlegates  had  been  held  of  the  lord  of  the 
manor  as  customary  estates  of  inheritance  by  payment  of  fine  certain,  rents  of  small  amount 
being  payable  annually  for  each  oattlegate,  and  under  dues,  duties,  suits,  and  services  of 
right  accustomed.  On  the  death  of  a  oattlegate  owner,  the  oattlegate  descended  by  custom 
to  the  heir  at  law,  who  was  admitted  at  the  lord's  court,  when  he  paid  a  fine.  The  cattle- 
gates also  passed  by  customary  deed,  followed  by  admittance  at  the  next  lord's  court,  or 
out  of  court  by  the  steward  of  the  manor.  The  deed  was  brought  into  court  by  the  alienee^ 
and  was  presented  by  the  jury  or  homage.  A  fine  was  payable  on  the  admittance,  but  tliere 
was  no  heriot  due  on  the  death  of  the  lord  of  the  manor;  the  owners  of  cattlegates  might 
by  the  custom  enforce  their  admittance  by  the  new  lord,  on  payment  of  a  fine.  The  lord 
was  entitled  to  seize  quousque  for  nonpayment  of  fines.  On  alienation  by  a  feme  covert, 
the  woman  was  examined  apart  from  her  husband.  The  lords  of  the  manor  had  alwaya 
searched  for,  pursued,  and  killed  grouse  and  other  game  on  Bretherdale  Bank,  no  other  per- 
son having  claimed  to  do  so,  or  ever  having  done  so  except  by  their  license.  Since  1819, 
the  lords  of  the  manor  had  preserved  the  game. 

In  an  action  of  trespass  and  trover  foruiooting  grouse  on  Bretherdale  Bank  without  ih« 
plaintiff's  permission, — ffdd,  xterPUUt,  B.,  and  Martin,  B.,  that,  under  the  preceding  Caete, 
;he  action  was  maintainable ;  per  PoUock,  C.  B.,  and  Aldertim,  E,  that  it  was  not. 
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The  defendant  pleaded,  firsts  to  the  whole  declaration,  ^856^ 
not  guilty.  Secondly,  to  the  first  count,  that  the  land  was 
not  the  land  of  the  plaintiff  Thirdly,  to  the  first  count, 
that  the  land  was  the  close,  soil,  and  freehold  of  the  defend- 
ant Fourthly,  to  the  third  count,  a  traverse  of  the  plain- 
tiff's exclusive  right  of  shooting  and  killing  grouse  on 
Bretherdale  Bank. — Issues  thereon. 

The  cause  came  on  for  trial  at  the  Summer  Assizes  for 
Westmoreland,  1854f,  when  an  order  of  Nisi  Prius  was 
made,  under  which  the  following  case  was  stated  for  the 
opinion  of  this  Court : — 

Bretherdale  is  a  manor  in  the  county  of  Westmoreland, 
and  has  been  so  from  time  immemorial  Bretherdale  Bank 
is  a  tract  of  inclosed  pasture  land,  containing  about  508 
acres,  and  is,  and  from  time  immemorial  has  been,  within 
the  said  manor.  Within  the  manor,  and  in  the  neighbour- 
hood, it  is  usually  called  stinted  pasture,  and  sometimes 
common  pasture.  It  adjoins  Bretherdale  Waste  or  Com- 
mon, from  which  it  is  divided  by  a  fence.  This  fence  the 
cattlegate  owners  maintain  among  themselves,  each  owner 
maintaining  and  keeping  in  repair  a  certain  part  of  the 
fence  in  proportion  to  the  number  of  cattlegates  he  owns. 
The  fence  is  never  taken  down.  It  is  repaired  with  stones 
got  by  the  cattlegate  owners  from  the  Bretherdale  Bank, 
or  the  Bretherdale  Waste  or  Common,  or  wherever  they 
can  find  them.  Eveiy  owner  of  lands  within  the  manor  is 
entitled  to  common  of  pasture  within  Bretherdale  Waste 
or  Common.  The  Earl  of  Lonsdale  is,  and  for  several  years 
has  been,  lord  of  the  said  manor,  being  seised  of  the  said 
manor,  with  its  rights  and  appurtenances,  for  the  term 
of  his  life.  The  late  Earl  of  Lonsdale,  the  plaintiff's  father, 
was  also  lord,  and  seised  for  life  of  the  manor.  They  de- 
rived the  estate  under  the  will  of  James,  Earl  of  Lonsdale, 
who  was  seised  of  the  said  manor  in  fee.  From  time  im- 
memorial the  said  land,  called  Bretherdale  Banls^  has  been 
and  is  subject  to  eighty  customary  rights,  called  cattlegates; 
of  four  of  which  cattlegates  the  defendant  Jonathan  Rigg  is 
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1856.  seised  as  a  customary  estate  of  inheritance,  the  other 
cattlegates  being  vested  in  about  eighteen  other  persons  as 
customary  estates  of  inheritance. 

The  plaintiff  is,  and  for  many  years  has  been,  the  owner  of 
a  catUegate,  which  came  to  his  predecessor,  as  lord  of  the  said 
manor,  by  seizure  quousque  for  non-payment  of  a  fine.  Of 
late  years  he  purchased  some  other  cattlegates  in  addition. 
A  witness,  who  had  been  a  game  watcher  for  the  plaintiff  for 
fourteen  years,  stated  that  in  his  time  he  had  never  known 
the  plaintiff  interfere  with  Bretherdale  Bank,  except  as  to 
shooting  over  it  The  plaintiff  lives  at  a  distance.  Each 
cattlegate  confers  on  the  owner  thereof  the  right  of  depas- 
turing on  Bretherdale  Bank  one  head  of  cattle,  that  is  to 
say,  one  cow,  one  heifer,  or  one  yearling  foal,  from  the  26th 
of  May  to  the  24th  of  April  in  eveiy  year,  and,  in  addition, 
of  depasturing  firom  the  lOthday  of  October  until  the  24th 
day  of  April,  both  inclusive,  as  many  sheep  as  the  cattle- 
gate  owner  has.  A  person  having  a  right  of  common  on 
Bretherdale  Waste  or  Common  has  not,  as  such,  any  right 
to  turn  cattle  on  Bretherdale  Bank.  From  the  24th  of 
April  to  the  26th  of  May,  neither  cattle  nor  sheep  are 
allowed  to  pasture  on  Bretherdale  Bank  It  was  proved 
by  an  old  witness,  that  in  his  recollection  an  alteration  in 
the  time  of  stinting  had  been  made  at  a  meeting  of  the 
owners  of  cattlegates,  by  substituting  the  26th  of  May  for  the 
1st  of  June.  There  was  no  evidence  that  the  lord  of  the 
manor  had  notice  of  any  change  in  the  time  for  stinting. 
There  is  nothing  about  stinting  in  the  court  rolls.  The  cattle 
and  sheep  turned  on  by  the  several  owners  of  the  said  cat- 
tlegates depasture  the  whole  of  Bretherdale  Bank  in  com- 
mon. A  person,  called  the  frithman,  is  from  time  to  time 
elected  by  the  owners  of  the  cattlegatea  His  duty  is  to 
take  care  that  Bretherdale  Bank  is  properly  stinted  and 
not  overstocked ;  he  has  for  his  trouble  the  right  of  depas- 
turing cattle  and  sheep,  as  if  he  was  the  owner  of  two  cat- 
tlegates.    For  four  or  five  years  past  a  herd  in  addition 
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has  been  appointed  by  certain  of  the  cattlegate  owners  by 
written  agreement  among  themselves,  who  has  been  paid 
by  such  owners  la.  per  annum  for  each  cattlegate  of  which 
ihey  are  owners.  The  owner  of  a  cattlegate,  being  also 
owner  of  a  house  within  the  manor,  is  also  entitled  to  cut 
peat  on  Bretherdale  Bank,  to  be  consumed  in  his  house 
within  the  manor,  but  not  out  of  the  manor. 

By  an  Act  of  Parliament  (46  Geo.  3,  c.  Ixiv.)  authority  was 
given  to  William  Viscount  Lowther,  during  his  life,  and  after 
his  decease  to  the  person  for  the  time  being  seised  or  en- 
titled to  the  freehold  of  certain  manors,  and  amongst  others 
of  the  manor  of  Bretherdale,  to  enfranchise  any  copyhold  or 
customary  messuages,  cottages,  lands,  tenements,  or  here- 
ditaments, parcel  or  reputed  parcel  of  the  said  manors. 
William  Yisoount  Lowther,  mentioned  in  that  Act,  was 
afterwards  created  Earl  of  Lonsdale,  and  died  in  1844;  he 
was  the  father  of  the  plaintiff  the  present  EarL  Under  the 
provisions  of  the  said  Act  several  cattlegates  have  been 
enfranchised  by  the  said  William  Yiscount  Lowther  and 
by  the  present  plaintiff  There  was  no  evidence  of  any 
distinction  in  point  of  enjoyment  between  the  enfranchised 
and  the  customary  cattlegates.  (A  copy  of  the  Act  and  of 
one  of  the  deeds  of  enfranchisement  accompanied  the  case, 
and  were  to  be  referred  to  as  part  thereof  (a) }.   The  cattle- 
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(a)  The  aflmittanoe  was  as  fol- 
lows:— 


"  Manor  of 
Bretherdale,  in 
the  county  of 
Westmoreland. . 


Be  it  remem- 
bered this  14th 
day  of  July, 
1852. 


Before  L.  H.,  of  Penrith,  gen- 
tleman, steward  of  the  said  ma- 
nor, out  of  court  came  J.  Riggt 
of  &c.,  and  prayed  to  take  of  the 
Kight  Honourable  William  Earl 
of  Lonsdale,  lord  of  the  said 
manor,  all  those  four  cattlegates 
or  beast  grasses  in  a  stinted  pas- 


ture, called  Bretherdale  Bank, 
within  the  said  manor,  of  the 
yearly  customary  rent  of  Is.  4c?., 
upon  the  surrender  of  Thomas 
Webster,  of  &c.,  as  appears  by 
deed,  bearing  date  the  31st  of 
January,  1852,  consideration40^; 
whereupon  the  said  lord,  by 
his  said  steward,  doth  hereby 
admit  the  said  J.  Bigg  tenant 
of  the  said  premises,  on  payment 
of  lOs.  and  Is.  6d.  for  a  fine,  to 
have  and  to  hold  the  said  pre- 
mises, with  the  appurtenances, 
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gates  from  time  immemorial  have,  by  the  respective  owners 
thereof  for  the  time  being,  been  holden  of  the  lord  of  the 
manor  for  the  time  being,  according  to  the  custom  of  the 
said  manor,  as  a  customary  estate  of  inheritance,  by  pay- 
ment of  fine,  certain  rents  of  small  amounts  payable  an- 
nually for  each  cattlegate,  and  by  and  under  dues,  duties, 
suit^,  and  services  of  right  accustomed.  On  the  death  of 
the  owner  of  a  cattlegate,  it  descends  by  the  custom  to  the 


unto  the  said  J.  Bigg,  according 
to  the  custom  of  the  said  manor, 
he  yielding  and  paying  and  per- 
forming for  the  same  unto  the 
said  lord  the  said  yearly  rent  at 
the  days  and  times  accustomed, 
and  all  other  dues,  duties,  suits, 
boons,  and  services  as  are  there- 
fore due  and  of  right  accustom- 
ed." L.  H.  (Steward). 

By  the  deed  of  conveyance  it 
was  witnessed,  that,  in  consider- 
ation of  40^.,  ''he  the  said  T. 
Webster  hath  granted,  bargain- 
e<\,  sold,  aliened,  released,  sur- 
rendered, and  conveyed,  and  by 
these  presents  doth  grants  bar- 
gain, sell,  alien,  release,  sur- 
render, convey,  and  confirm  imto 
the  said  J.  Bigg,  his  heirs  and 
assigns,  all  those  four  cattlegates 
or  beast  grasses  in,  upon,  and 
over  the  close  of  pasture  ground 
called  Bretherdale  Bank,  within 
the  manor  of  Bretherdale,  in  the 
parish  of  Orton,  in  the  county 
of  Westmoreland,  holden  of  the 
Bight  Honourable  William  Earl 
of  Lonsdale,  by  payment  of  the 
yearly  fine  •  certain,  rent  of 
Is,  Ad.^  together  with  all  and 
singular  lands,  grounds,  mea- 
dows, feedings,  pastures,  com- 
mons, common  right,  common  of 
pasture    and    turbary,    hedges. 


walls,  fences,  ditches,  ways,  paths, 
passages,  waters,  watei'courses, 
easements,  rights,  liberties,  pri- 
vileges, profits,  commodities,  ad- 
vantages, hereditaments,  and  ap- 
purtenances whatsoever  to  the 
same  belonging  or  of  right  ap- 
pertaining or  accepted,  reputed, 
taken,  and  known,  as  part,  par- 
cel, or  member  thereof;  and  the 
reversion  and  reversions,  re- 
mainder and  remainders,  rents, 
issues,  and  profits  thereof,  and 
all  the  estate,  interest,  right, 
title,  possession,  customary  or 
tenant  right,  inheritance,  benefit 
of  admittance,  property,  claim, 
and  demand  whatsoever,  both  hi 
law  and  equity,  of  him  the  said 
T.  Webster  in,  to,  or  out  of  the 
same  premises  or  any  part  there- 
of: To  have  and  to  hold  the  said 
cattlegates,  hereditaments,  and 
premises  hereinbefore  mention- 
ed, and  hereby  surrendered  and 
conveyed  or  otherwise  assured, 
or  intended  so  to  be,  with  tlieir 
appurtenances,  unto  the  said  J. 
Bigg,  his  heirs  and  assigns,  to 
the  only  proper  use  and  behoof 
of  the  said  J.  Bigg,  his  heirs  and 
assigns,  for  ever,  according  to  the 
custom  of  the  manor  of  Brether- 
dale aforesaid,*'  paying  1«.  4c/. 
customary  rent^  &c. 
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heir  at  law,  and  the  heir  is  at  the  lord's  court  admitted  te-  >Jf^ 
nant,  and  pays  a  fine.  The  cattl^ates  also  pass  by  cus- 
tomary deed,  followed  by  admittance  at  the  next  lord's 
court,  or  out  of  court  by  the  steward  of  the  manor.  The 
deed  is  brought  into  ix>urt  by  the  alienee,  and  it  is  present* 
ed  by  the  jury  or  homage.  A  fine  on  the  admittance 
is  payable,  but  there  is  no  heriot  due.  (Copies  of  the  de- 
fendant's purchase  deed  and  of  his  admittance  thereon  ac- 
companied the  case,  and  might  be  referred  to  as  shewing 
the  customary  form  of  the  conveyance  and  admittance). 
On  the  death  oi  the  lord  of  the  manor,  the  owners  of  cat- 
tlegates  can  be  compelled  by  the  custom  to  be  admitted  by 
the  new  lord,  and  to  pay  a  fine.  A  court,  called  the  court 
baron  and  customary  court  of  dimission  of  the  lord  of  the 
manor,  is  held  from  time  to  time  before  tenants  of  the 
manor,  who  form  the  jurors  or  homaga  Owners  of  cattle> 
gates  serve  on  this  juiy  or  homage.  The  lord  is  entitled  to 
seize  quousque  for  non-payment  of  finea  On  alienation  by 
a  feme  covert,  the  woman  is  examined  by  the  steward  se- 
parate and  apart  from  her  husband. 

The  plaintiff  and  his  father,  the  said  William  Viscount 
Lowther,  afterwards  Earl  of  Lonsdale,  and  their  predecessors^ 
lords  of  the  said  manor,  have  alwajns  by  themselves  and  by 
their  gamekeepers,  and  other  persons  authorised  by  them, 
searched  for,  pursued,  and  killed  grouse  and  other  game  on 
and  over  Bretherdale  Bank  without  obstruction  from  the  said 
cattlegate  owners  or  any  of  them,  until  the  defendant  shot 
grouse  as  hereinafter  mentioned.  No  other  persons  claimed 
to  be  entitled  to  search  for,  pursue,  or  kill  grouse  or  game 
on  or  over  the  said  Bretherdale  Bank,  and  no  p^son  searched 
for  or  pursued  or  killed  grouse  or  other  game  on  or  over  tlie 
said  Bretherdale  Bank,  except  by  stealth,  or  by  the  leave  of 
the  lord  of  the  said  manor  for  the  time  being.  A  cattlegate 
owner  appeared  in  the  evidence  to  have  searched  for,  pur- 
sued, and  killed  grouse  on  and  over  Bretherdale  Bank,  he 
having  previously  asked  for  and  obtained  the  leave  of  the 
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Earl  of  Lonsdale,  then  lord  of  the  said  manor,  so  to  do.  It 
was  proved  that^  since  1819,  the  Earls  of  Lonsdale,  lords  of 
the  said  manor,  have  always  preserved  the  game  on  the 
said  Bretherdale  Bank,  and  prevented  persons  miautho- 
rised  by  them  from  searching  for,  pursuing,  or  killing  grouse 
or  game  there. 

On  the  12th  of  August,  1852,  the  defendant,  having  be- 
come owner  of  four  cattlegates  as  hereinbefore  mentioned, 
claimed  a  right  to  pursue  and  kill  grouse  on  and  over  Brether- 
dale Bank,  and  entered  into  and  upon  Bretherdale  Bank 
for  the  purpose  of  searching  for,  pursuing,  and  killing  grouse 
there ;  and  the  defendant  on  that  day  found  two  brace  of 
grouse  on  the  said  Bretherdale  Bank,  which  he  shot  at  and 
killed  there,  and  afterwards  carried  away  and  converted  to 
his  own  use. 

The  Court  were  to  draw  any  inferences  or  conclusions 
which  a  jury  ought^  in  their  opinion,  reasonably  to  draw 
from  the  &cts  stated. 

The  questions  for  the  opinion  of  the  Court  were — 

First :  Whether  the  plaintiff  can  maintain  the  present 
action  against  the  defendant  for  shooting  at,  killing,  or  car- 
lying  away  the  said  grouse. 

Secondly :  In  what  manner  the  verdict  ought  to  be  en- 
tered. 

The  case  was  argued  in  last  Easter  Term  (April  29)  by 

Hugh  Hill  (Knowlea  and  Unthank  with  him)  for  the 
plaintiff — ^The  plaintiff  rests  his  case  upon  the  two  follow- 
ing propositions: — first,  he  contends  that  the  soil  of  the 
place  in  question  is  in  him,  such  right  being  subject  to  cer- 
tain qualified  rights  of  the  defendant,  and  that  such  title 
carries  with  it  the  absolute  right  of  pursuing  and  killing 
game  on  the  land ;  and  secondly,  that  if  the  plaintiff  is  not 
entitled  to  such  an  absolute  right  in  the  soil,  stiU  that  the 
&cts  shew  an  exclusive  right  in  the  plaintiff  to  pursue  and 
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kill  game  ihete,  so  as  to  entitle  him  to  maintain  this  action 
for  the  infringement  of  his  right 

First — ^The  plaintiff  is  lord  of  the  manor  and  owner  of 
the  soil,  such  right  being  merely  subject  to  that  of  pas- 
turage by  the  catUegate  owners.  They  hold  as  customary 
tenants  of  inheritance,  and  are  entitled  to  several  pas^ 
turage,  but  not  to  a  general  right  of  common.  They  also 
have  a  limited  right  of  turbary.  These  rights  are  held  of 
the  lord  of  the  manor,  and  upon  the  (kath  of  any  of  the 
cattlegaie  owners,  the  estate  of  the  deceased  descends  to 
the  heir,  who  is  admitted  on  payment  of  a  fina  Certain 
«mall  annual  rents  are  also  payable  to  the  lord  of  the 
ihanor,  and  he  is  entitled  to  seize  quousque  for  non-payment 
of  fines.  The  title  of  the  tenant  of  such  an  estate  as  the 
defendant's  was  discussed  in  Doe  d.  Reay  v.  HurUvngton  (a), 
where  it  was  held  that  it  was  not  freehold  Lord  EUen- 
borotigh,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
«aid:  ^  These  customary  estates,  known  by  the  denomina- 
tion of  t&ruwt  right,  are  peculiar  to  the  northern  parts  of 
England,  in  which  border  services  against  Scotland  were 
anciently  performed,  before  the  union  of  England  and  Scot- 
land under  the  same  sovereign.  And  although  these  ap- 
pear to  have  many  qualities  and  incidents  which  do  not 
properly  and  ordinarily  belong  to  viUenage  tenure,  either 
pure  or  privileged  (and  out  of  one  or  other  of  these  species 
of  villenage  all  copyhold  is  derived),  and  also  have  some 
which  savour  more  of  military  tenure  by  escuage  uncerta/m, 
which,  according  to  Littleton,  sect.  99,  is  Knight's  service; 
and  although  they  seem  to  want  some  of  the  characteristic 
qualities  and  circumstanoes  which  are  considered  as  dis- 
tinguishing this  species  of  tenure,  viz.  the  being  holden  at 
the  will  of  the  lord,  and  also  the  usual  evidence  of  title  by 
copy  of  court^roll,  and  are  alienable  also  contrary  to  the 
usual  mode  by  which  copyholds  are  aliened,  viz.  by  deed 

(a)  4  East,  271. 
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W56^  and  admittance  thereon  (if  indeed  tiiey  could  be  imme- 
morially  aliened  at  all  by  the  particular  species  of  deed 
stated  in  the  case,  viz.  a  bargain  and  sale,  which  at  com- 
mon law  could  only  have  transferred  the  use) ;  I  say,  not- 
withstanding all  these  anomalous  circumstances,  it  seems 
to  be  now  so  £eur  settled  in  Courts  of  law,  that  these  cus- 
tomary tenant-right  estates  arc  not  freehold,  but  that  they, 
in  effect,  fall  within  the  same  consideration  as  copyholds, 
that  .the  quality  of  their  tenure  in  this  respect  cannot 
properly  any  longer  be  drawn  into  question/'  In  the 
case  of  Stephenson  v.  HdU  (a),  Lord  Mansfield  and  Den- 
nison,  J.,  considered  it  to  be  a  settled  point,  that,  in  the 
case  of  customary  estates,  '  the  freehold  was  in  the  lord/ 
And  in  the  case  of  BurreU  v.  Dodd  (6),  the  Court  of  Com- 
mon Pleas  expressly  held  that  these  customary  tenant- 
right  estates  were  not  freeholds."  These  authorities  were 
considered  and  recognised  in  the  recent  case  of  Thom/paon 
V.  Harding  (c).  Now,  an  interest  in  a  several  pasture  may 
he  the  subject  of  tenure.  In  1  Wma  Saund.  352  n,  it  is 
laid  dowi]^  that ''  it  has  loug  been  settled  that  a  man  may 
.prescribe  to  have  the  sole  and  several  pasture,  vesture,  or 
herbage  for  a  limited  time  in  every  year,  in  exclusion  of  the 
owner  of  the  soil:  Fitz.  Prescription,  51;  Co.  litt  122.  a., 
2  Roll  Abr.  267  (L.),  pL  6 ;  Sir  George  Sparke's  case  (d), 
PiM  V.  Chick  (e).  But  it  was  for  some  time  a  question  whe- 
ther a  prescription  for  a  sole  and  several  pasture,  &c.  in  ex- 
clusion of  the  owner  of  the  soil  for  the  whole  year,  was  good. 
In  North  v.  Coe  (/),  the  Court  of  Common  Pleas  was  equally 
divided  upon  it ;  but  in  the  principal  case,  the  Court  of  King's 
Sench  inclined  to  think  the  prescription  might  be  suj^rt- 
iftd ;  and  in  Hoshins  v.  Robins  {g\  it  was  adjudged,  that  the 

(a)  3  Burr.  1278.  </)  Tangh.  261 ;  8.a,\  Lev. 

(6)  3  Bos.  &  P.  378.  253. 

(c)  1  C.  B.  040.  (jr)  2  Saund.  324;  >& O,  2  Lev. 

(cO  Winch's  Rep.  6.  2;  Follexf.  13;  1  Mod.  74. 
{e)  Hutt  46. 
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preficription  was  good,  for  it  does  not  exclude  the  lord  from  1866. 
all  the  profits  of  the  land,  as  he  is  entitled  to  the  mines,  lord 
trees,  and  quarries;  and  the  law  has  been  so  considered  *^*8dal» 
ever  since.''  In  Welcome  v.  Upton  (a)  it  was  held,  that  K'«*- 
such  a  right  is  capable  of  being  granted  away,  and  does  not 
necessarily  go  to  the  heirs  of  him  who  has  it  The  pay- 
ment of  rent  also  shews  that  the  tenant's  estate  is  less  than 
one  of  freehold.  The  lord  of  the  manor  might  distrain  for 
it :  Co.  litt  142.  a.  Now,  a  grant  of  herbage  does  not  pass 
the  freehold.  In  Co.  litt.  46,  it  is  said,  that  ^'  If  a  man 
hath  twenty  acres  of  land  and  by  deed  granteth  to  another 
and  his  heirs  vesturam  terrse,  and  maketh  livery  of  seisin 
secundum  formam  chartae,  the  land  itself  shall  not  pass^ 
because  he  hath  a  particular  right  in  the  land,  for  thereby 
he  shall  not  have  the  houses,  timber-trees,  mina^  and  other 
real  things  parcel  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  land,  that  is,  the  com,  grass,  underwood, 
sweepage,  and  the  like,  and  he  shall  have  an  action  of  tres- 
pass quare  dausum  fr^t ;  but^  by  grant  thereof  and  livery 
made,  the  soil  shall  not  pass,  as  is  aforesaid."  These  autho- 
rities support  the  plaintiff's  position,  that  the  defendant  has 
no  such  interest  in  the  soil  as  owner  as  entitles  him  to  kill 
grouse,  but  that  the  lord  of  the  manor  has  the  exclusive 
right,  and  that  he  is  entitled  to  maintain  an  action  against  a 
tenant  for  mfringing  such  right 

Secondly,  independently  of  the  preceding  question,  there 
is  evidence  of  the  plaintifiTs  exclusive  right  to  kill  grouse 
upon  the  land ;  for  no  one  but  the  lord  of  the  manor,  except 
by  his  permission,  has  ever  enjoyed  that  privilege. 

Ora/rU  (Wataon  with  him)  contra. — First,  the  defendant 
has  the  freehold  in  the  soil,  for  a  cattlegate  is  not  a  mere 
right  of  common,  but  gives  such  an  interest  in  the  land  as 
is  sufficient  to  pass  the  whole  soil.    The  following  decisiona 

(«)  e  M.  &  W.  6m 
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1866.  are  auUiariUes  that  cattlegates  on  etinted  pastures  pass  the 
freehold  :  MelUngtoT^  v.  Ooodtitle  (a),  Metcalfe  y.  Roe  (b), 
Rex  V.  Whixley  (o).  Now,  although  these  cattlegates  are 
held  of  the  lord  by  certain  services^  still  that  fact  does  not 
i^ect  the  defendant's  position,  for  distress  was  always  in* 
separable  from  service:  Co.  Litt  151.  a;  1  Hen.  4,foL  1, 
pL  3.  And  these  services  shew  an  interest  in  the  soil,  for 
tiie  right  of  distress  does  not  exist  in  the  case  of  a  right  of 
common,  as  there  cannot  be  an  entry  upon  an  incorporeal 
hereditament  And  debt  does  not  lie  lor  services  annual, 
including  rents :  Coke  Copyholder,  s,  30.  There  would  be 
no  mode  of  enforcing  or  realising  the  services  by  which 
these  cattlegates  Bte  held,.  iS  they  were  mere  li^ts  of  com- 
mon, that  is  to  say,  incorporeal  hereditament&  The  follow- 
ing 9{re  acts  of  ownership  on  the  part  of  the  cattlegate 
owners: — ^They  fence  the  land;  and  the  repair  of  fences  has 
been  expressly  held  to  be  an  act  of  ownership:  Jones  Y.Wil^ 
lia/ms  (d).  They  appoint  a  frithman,  whose  duty  it  is  to  look 
after  the  management  and  enjoyment  of  the  pasture;  and 
they  change  the  times  and  management  of  the  stint  at  their 
pleasura  They  also  have  the  exclunve  use  of  the  land,  for 
it  is  found  as  a  fact  that  the  plaintiff  never  interferes  with 
the  management  of  it  This  implies  a  right  to  the  soil :. 
Buejard  v,  Capel  (s).  The  same  right  is  implied  from  the 
exclusive  right  of  pasturage :  Cro.  Eli&  421 ;  Co.  Litt  4,  a; 
Com.  Dig.  Qrant  ^5,  In  Cox  v.  Moudey  (J)  it  appeared 
that  certain  persons  who  had  the  fbrecrop  eadt  year  in  a 
piece  of  inclosed  land,  put  on  their  own  gates  and  kept 
them  locked  from  February  to  July  in  each  year,  (when 
they  took  them  off,  and  the  burgesses  of  D.  came  into  pos- 
session until  February  in  the  year  following),  and  it  was 
held  that  on  these  facts  the  parties  in  question  had  the  right 

(a)  Andr.  106;  in  Error,  2  Str.  (cQ  2  M.  &  W.  330. 
1084.  (e)  8  B.  &  C.  141 ;  in  Error,  6 

(b)  Cited  in  Andr.  107.  Bing.  160. 

(c)  1  T.  R.  137.  (/)  6  B.  &  C.  540. 
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to  the  freehold    "The  general  rule  is,  that  he  who  has  the        i^-^ 
swc&CG  has  the  subsoil : '"  Lewis  v.  Branthvxxite  (a).     In        Lobd 
Doe  V.  Bevies  (6)  it  was  held  that  pastura  bosci  might  cany  „^ 

the  land ;  and  in  Ward  y.  Petifer  (c)  prima  tonsura  was 
held  to  pass  the  land  ;*  for  prima  &cie  the  owner  of  the 
surface  is  presumed  to  be  the  owner  of  all  that  lies  below 
it :  Keyse  v.  PoweU  (d).  Smith  v.  Lloyd  (e).  And  more- 
over there  is  no  evidence  of  any  acts  of  ownership  on  the 
part  of  the  plaintiff  He  has  not  opened  mines  or  got  stone 
or  gravel,  or  cut  turf,  or  done  any  such  act  of  ownership. 
And  the  cattl^ate  owners  being  in  exclusive  possession  o£ 
the  land, ''  the  presumption  of  law  is  that  the  freehold  is  in 
the  party  who  is  in  the  possession  of  the  land  till  the  con* 
trary  be  shewn :  "  per  WUde,  C  J.,  in  Busker  v.  Thomp- 
son (/).  The  cattlegates  pass>  on  the  death  of  a  tenant^  to 
his  heir  at  law,  and  therefore  the  freehold  and  the  inheritr 
ance  meet,  and  these  together  constitute  the  whole  interest 
in  the  soiL  Now  there  is  nothing  to  shew  that  the  tenure 
is  base  or  less  than  freehold.  The  payment  of  rent^  which 
is  one  of  the  services  on  which  the  cattlegates  are  held,  does 
not  shew  the  tenure  to  be  base :  per  Maule,  J.,  in  Busker  v. 
ThoTopson.  Bent  certain  may  be  due  in  knight  service 
tenura  When  the  12  Car.  2,  c.  24,  reduced  knight  service 
to  socage  tenure^  rents  certain  were  expressly  reserved  by 
the  5th  section  of  that  statute.  Bent  may  be  payable  in 
respect  of  an  enfranchised  tenement :  Roe  v.  IreUmd  (g) ; 
and  rent  might  always  have  been  due  for  land  held  in 
socage  tenure :  2  Blaa  Comm.  86.  The  other  services  found 
to  be  in  existence  do  not  reduce  these  holdings  below  fr'ee- 
hold  tenure ;  but  the  presumption  is  to  the  contraiy,  for  it 
appears  that  they  are  held  by  suit  at  the  court  baron,  and 
this  could  be  performed  by  freeholders  only.  And  although 
they  are  compelled  to  be  admitted,  stUl  this  is  the  case  with 

(a)  2  B.  &  Ad.  437.  (<;)  9  Exch.  574. 

(5)  7C.B.  456.  (/)  4C.B.  58. 

(c)  Oro.  Cap.  36^.  {g)  11  East,  280. 
((i)  2  E.  &  R  132. 
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2f^2^  an  freehoIder&  It  has  always  been  considered  essential  to  tBe 
existence  of  a  manor  that  there  should  be  at  least  two  free- 
holders in  it  The  lord  is  entitled  to  know  who  his  tenants 
are :  JDoe  v.  HelUer  (a).  In  Doe  A  Bover  v.  Truema/n(b) 
the  Court  said,  *'  It  ier  of  importance  to  the  lord  that  all  his 
tenants  should  attend  his  courts,  and  this  seizure  quoiisqne 
is  the  only  proceeding  that  the  law  knows  for  compelling 
the  attendance  of  the  heir/'  The  admittance  here  is  not  in 
the  form  of  a  copyhold  admittance.  It  wants  the  operative 
words  of  such  admittances :  Co.  litt  &  74.  As  many  as 
thirty-four  different  forms  of  admittance  are  to  be  foimd  in 
Sen  ven  on  Copyholds,  pp.  756 — ^799 ;  but  each  of  these  states 
that  the  tenant  holds  by  copy  of  court  roIL  This  admit- 
tance, however,  contains  no  such  statement  It  does  not  pur- 
port to  grant  the  estate,  and  the  reason  is,  that,  as  there  is 
no  surrender,  it  is  never  in  the  lord,  and  therefore  he  could 
not  grant  it  The  estate  of  the  tenant  passes  by  deed  inter 
vivos,  and  to  the  heir  at  law  on  the  death  of  the  tenant 
But  a  copyhold  interest'  can  only  be  transferred  by  copy  of 
court  roll :  Coke's  Copyholder,  &  36.  A  copyholder  can- 
not alien  by  deed,  for  by  so  doing  a  forfeiture  is  created : 
Litt  a  74 ;  Com.  Dig.  Copyh.  M.  2 ;  per  Ma/n/wood,  C.  B., 
in  Heydon'a  case,  3  Bep.  9.  As  these  estates  pass  by  bar- 
gain and  sale,  they  must  be  of  freehold :  BiTigha/m  v.  Wood- 
gate  (c),  Reg.  V.  Ingleton  (d).  The  fact  of  these  cattlegates 
being  sometimes  called  cowgrasses  does  not  affect  the  ques- 
tion :  cowgrass  is  merely  a  provincial  term  used  in  the 
county  of  Westmoreland :  Doe  d  Ha/miUon  v.  Clift  (e) ;  so 
beastgate  is  sometimes  used  in  the  same  sense :  MMmgton 
V.  OoodrighJt{f)\  or  pasturegate:  Reg,  v.  Preston (g). 
These  cattlegates  are  held  by  freehold  tenure — the  holders 
have  a  freehold  interest,  the  inheritance  concurs,  and  con- 
sequently the  holders  have  the  entire  right  to  the  soil 

(a)  3  T.  B.  169.  (e)  12  A.  &  E.  566. 

(6)  1  B.  &  Ad.  746.  {/)  Audr.  106. 

(c)  Toml.  Chanc.  Rep.  l»a  ((7)  6  D.  &  L.  7. 
\d)  8  Dowl.  P.  C.  695. 
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Secondly,  the  holders  of  this  interest  are  by  virtue  of  such  ^866^ 
right  entitled  to  shoot  the  grouse  on  the  land.  Every  owner 
of  the  soil  has  at  law  the  right  to  the  game  upon  it  ratione 
soli:  2  Blac  Comm.  394  Id.  415;  unless  the  right  be 
overridden  by  the  financhise  of  freewarren  vested  in  a  third 
party.  Freewarren,  however,  does  not  include  grouse: 
Duke  of  Devonshire  v.  Lodge  (a).  Until  the  passing  of  the 
statute  1  Jac  1,  c.  27,  by  which  grouse  were  first  protected, 
they  were  on  the  same  footing  as  sparrows,  larks,  crows, 
and  birds  of  that  description  now  are.  But  the  owners  of 
the  soil  have  not  lost  their  common  law  right  in  this  respect 
The  statute  law  has  not  deprived  them  of  it^  for  the  game 
laws  merely  impose  certain  restrictions  on  the  common  law 
right,  by  requiring  a  certain  qualification  and  a  license  to 
shoot  gama  Neither  have  they  lost  their  right  by  pre- 
scription, so  as  to  give  to  the  lord  of  the  manor  the  exclusive 
right  of  shooting  grouse :  for  such  prescription  could  not 
have  a  legal  origin,  as  the  Crown  never  possessed  the  pre- 
rogative of  granting  to  the  subject  anything  more  than  the 
acknowledged  prerogative  of  the  exclusive  right  to  the 
game,  as  understood  by  that  term  before  the  time  of  legal 
memory.  The  only  birds  of  warren  are  pheasants  and 
partridges,  and  the  sovereign  never  had  the  prerogative  of 
granting  to  one  subject  the  right  to  kill,  on  the  land  of 
another,  any  but  birds  of  warren.  Every  prescription  must 
have  its  origin  either  in  grant,  or  be  such  that  the  Court 
can  see  that  it  might  have  had  a  legal  inception  in  that 
way:  Mayor  of  Lyme  v.  Herdey  (6).  This  right  could  not 
originate  by  prescription.  Even  if  it  could  have  done  so, 
the  user  has  not  been,  and  cannot  have  been,  continuous,- 
(which  is  an  essential  element  in  a  good  prescription) ;  for  the 
25th  Hen.  8,  c.  17,  s.  19,  as  given  by  the  Record  Commis- 
sioners, enacts  that  "  It  shall  be  lawful  for  the  inhabitants 
of  the  country  of  Westmoreland,  Northumberland,  Durisme, 

(a)  7  R  &  C.  36.  (6)  2  C1.&F.  354-^ 
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^56^      and  Cumberland,  to  keep  in  their  houses  eroschbows  and 
hand-guns,  and  shoot  in  the  same  for  defence  of  their  per- 
sons, goods>  and  houses  against  thieves^  Soottes,  and  other 
the  king's  enemies,  and  for  cleansing  and  scouriiig  the  same 
only,  and  for  none  other  purpose,  this  Act  or  anything  com- 
prised within  the  same  notwithstanding/'    This  statute  was 
in  force  for  several  years,  till  it  was  repealed  by  the  33  Hen. 
8,  c.  6,  &  9.    Here  then  was  a  rightful  interruption  of  the 
prescription,  if  it  ever  existed;  and  a  rightful  interruption  of 
the  user  invalidates  and  destroys  a  prescriptive  claim :  Ca 
Litt  113.  b.,  114.  b.  The  plaintifiF  does  not  rely  on  any  grant 
as  conveying  to  him  the  rights  but  only  by  user.    But  a 
claim  by  user  cannot  be  established,  for  no  one  can  jus- 
tify by  custom  or  prescription,  which  destroys  or  prejudicea 
the  inheritance  of  another,  unless  it  be  for  the  common  weal : 
13  Hen.  8,  foL  16.    No  one  can  claim  a  rent^  common,  or 
other  profit  of  inheritance,  by  usage:   Fmdi's  case  (a), 
Gatewood'e  case  (b).   Moreover,  this  claim  is  of  an  exdusive 
right,  and,  as  the  Court  said  in  Clayton  v.  Corby  (c), "  It  ia 
observable  that  in  all  cases  of  a  claim  of  right  in  alieno  solo, 
such  claim,  in  order  to  be  valid,  must  be  made  with  some 
limitation  or  restriction.''    And  a  custom  which  alleges  a 
right  arbitraiy  in  the  lord  to  burden  the  land  of  another 
without  compensation  is  bad :  WiUea  v.  Broadbent  (d), 

HiU  replied 

Cur.  adv*  vult 

The  learned  Judges,  having  differed  in  opinion,  now  de- 
livered their  judgments  seriatim. 

Mabtin,  B. — ^This  is  a  special  case  for  the  judgment  of 
the  Court.  The  questions  at  the  end  of  the  case  are  two- 
First,  whether  the  plaintiff  can  maintain  the  present  action 

(a)  6  Eep.  64  a,  67  a.  (c)  6  Q.  B.  419. 

(6)  6  Jlep.  69  b.  (cQ  2  Str.  122^. 
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against  ihe  defendant  for  shooting  at>  killing,  or  carrying  ^56^ 
away  grouse  firom  certain  land  called  Bretherdale  Bank,  in 
the  county  of  Westmoreland;  and  secondly,  in  what  man^ 
ner  the  verdict  ought  to  be  entered.  The  second  question, 
therefore,  involves  the  determination  of  how  the  issues 
ought  to  be  found.  The  first  count  is  trespass  to  land 
of  the  plaintiff  called  Bretherdale  Bank,  and  for  pursu- 
ing, killing,  and  taking  away  grouse  and  other  game  there. 
The  second  is  trover  for  dead  grouse  of  the  plaintiff^. 
The  third  is  for  disturbance  of  the  plaintiflTs  exclusive 
right  of  shooting  and  killing  grouse  on  Bretherdale  Bank. 
The  pleas  are,  first,  not  guilty  to  the  whole  declaration; 
secondly,  to  the  first  count,  land  not  the  plaintiff's;  thirdly, 
to  same,  liberum  tenementum  iu  defendant ;  fourthly,  to  the 
third  count,  traverse  of  plaintiff's  exclusive  right  It  was  ^ 
observed  iu  the  argument^  that  there  was  no  plea  denying 
the  plaintiffs  property  in  the  grouse  mentioned  in  the 
second  count  This  was  clearly  an  oversight  in  the  de- 
fendant's pleader;  and  it  was  stated  by  the  learned  counsel 
for  the  plaintiff,  that  it  was  his  object  to  obtain  a  judg- 
ment upon  the  right  and  that  the  property  in  the  dead 
grouse  might  be  considered  as  traversed  by  the  plea  oi  not 
guilty. 

I  have  carefully  read  the  special  case,  and  find  that  in 
reality  it  involves  no  question  of  law  as  to  which  there 
was  any  difference  at  the  bar.  The  plaintiff  has  no  right 
of  firaewarren,  and,  if  he  had,  grouse  are  not  birds  of  war- 
ren :  DvJce  of  Devonshire  v.  Lodge  (a).  He  therefore  must 
establish  his  right  to  the  grouse,  either  as  owner  and  posses- 
sor of  the  land  on  which,  the  grouse  were  killed,  or  as  having 
such  an  exclusive  right  as  alleged  in  the  third  count  If  the 
judgment  depended  upon  whether  he  has  such  an  exclusive 
right  I  think  we  are  not  in  a  condition  to  decide  it  It  is 
entirely  a  question  of  fact,  and  the  circumstances  stated  in 

(a)  7  B.  &  C.  36. 
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1856.  the  case  are  quite  insufficient  to  enable  a  judgment  to  be 
formed  upon  it  It  is  probable  that  such  an  exclusive  right 
may  by  law  exist  and  be  established  by  exclusive  user. 
From  the  case  of  WicJduim  v.  Hawker  (a),  it  appears  that 
a  clause  in  a  conveyance  "  excepting  and  reserving  to  the 
grantors  and  another  person,  their  heirs  and  assigns,  liberty 
to  come  into  and  upon  the  lands  conveyed,  and  there  to 
hunt,  hawk,  and  fowl,"  operated  as  a  grant  to  them  of  a 
license  of  profit,  and  is  in  its  nature  "  a  profit  a  prendre  " 
within  the  Prescription  Act,  2  &  3  Will.  4,  c.  71,  &  2.  If, 
therefore,  it  is  competent  for  the  owner  of  land  to  grant 
such  a  right,  not  exclusive,  but  concxurent  with  his  own  as 
owner,  to  kill  gante,  no  reason  seems  to  exist  why  he  may 
not  grant  an  exclusive  right;  and  if  such  right  may  be  es- 
tablished by  grant,  it  may  also  be  established  by  immemo- 
rial user,  or  by  evidence  to  satisfy  the*  Prescription  Acty 
which  presupposes  a  grant  before  the  time  of  legal  memory. 
But  the  evidence  in  the  present  case  is  quite  insufficient  to 
enable  us  to  decide  whether  such  an  exclusive  right  exists 
in  the  plaintiff  or  not  It  is  a  right  which  ought  to  be 
strictly  and  clearly  proved;  all  that  is  stated  in  the  case  is 
that  the  plaintiff  and  his  father  and  their  predecessors,  as 
lords  of  the  manor  of  Bretherdale,  have  always  by  them- 
selves and  their  gamekeepers,  and  other  persons  authorised 
by  them,  searched  for  and  killed  grouse  and  game  on  Bre- 
therdale Bank  without  obstruction  firom  the  cattlegate 
owners;  and  until  the  present  defendant  shot  grouse,  no 
one  claimed  to  do  so,  or  to  search  for  and  kill  game  thereon; 
and  that  no  one  did  so,  except  by  stealth  or  license  of  the 
lord  of  the  manor;  and  that  one  cattlegate  owner  asked  for 
and  obtained  leave  of  Lord  Lonsdale  to  shoot  grouse;  and 
that,  since  1819,  Lord  Lonsdale  and  his  father  preserved 
the  game  and  prevented  persons  unauthorised  (I  should 
collect,  persons  other  than  cattlegate  owners)  firom  searching 

(a)  7  M.  &  W.  73. 
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for  and  killing  game  thereon.     But  there  is  nothing  aaid        186B. 
whether  all  that  was  done  by  the  lord  of  the  manor  was  **  of        ^ohd 
right;"  and  it  may  very  well  be,  if  the  plaintiffs  title  rested     Loksdalb 
solely  upon  the  exclusive  right  alleged  in  the  third  count,         Rig«. 
that  a  jury  might  properly  consider  the  facts  stated  to  be 
accounted  for  by  the  position  of  the  Earls  of  Lonsdale,  and 
that  the  true  explanation  was,  that  the  owners  of  the  cat- 
tlegates  were  unwilling  to  interfere  with  their  enjoyment 
of  the  authority  to  preserve  and  shoot  the  game — a  matter 
probably  of  little  importance  to  them,  but  to  which  persons 
in  the  position  of  the  plaintiff  attach  considerable  oonse- 
quence;  and  indeed  I  think  a  claim  to  the  exclusive  right 
of  the  game  upon  another  man's  land  is  a  claim  which 
ought  to  be  submitted  to  a  jury  to  find  their  verdict  upon, 
and  not  to  a  Court  to  infer  from  facts  stated  in  a  special 
case.     It  is  a  question  entirely  of  hct,  and  one  peculiarly 
fitted  for  a  jury  to  decide. 

But  the  question  which  the  parties  state  in  the  first 
paragraph  of  the  special  case  they  desire  to  have  a  judg- 
ment  upon,  vk  the  right  of  pursuing  and  killing  game  on 
Bretherdale  Bank,  arises  upon  the  first  and  second  counts, 
and  it  seems  to  me  to  resolve  itself  into  this:  whether  the 
£Bct8  stated  shew  that  the  plaintiff  is  owner  of  and  in  pos- 
session of  the  land  and  soil  of  Bretherdale  Bank;  and 
that  the  interest  of  the  defendant  and  the  other  cattle- 
gate  owners  is  an  incorporeal  right  or  easement  of  several 
and  exclusive  pasture,  that  is,  an  exclusive  right  to  con- 
sume the  grass  growing  there  by  the  mouths  of  their  cattle. 
The  property  in  wild  grouse  is  not  absolute  in  any  one;  it 
is  a  wild  bird,  ferae  naturae.  So  long  as  the  grouse  is  upon 
a  man's  land  he  has  a  possessory  property  in  it;  but  as  soon 
as  it  flies  or  goes  off  his  land  his  property  is  gona  Lord 
HoU  thus  expresses  himself  in  SvMon  v.  Moody  (a),  "  If  a 
man  keep  conies  in  his  close  (as  he  may),  he  has  a  posses- 

(a)  1  Ld.  Baym.  250. 
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^Q^'^  Bory  property  in  them  so  long  as  they  abide  there;  but  if  they 
run  into  the  land  of  his  neighbour  he  may  kill  them,  for 
then  he  has  the  possessoiy  property/'  And  his  Lordship 
adds,  "  If  A.  start  a  hare  on  the  ground  of  B.,  and  hunt  it 
and  kill  it  there,  the  property  continues  all  the  while  in  B. 
But  if  A.  start  a  hare  on  the  ground  of  B.  and  hunt  it  into 
the  ground  of  C.  and  there  kill  it^  the  property  is  in  A. 
the  hunter,  although  he  is  liable  to  actions  of  trespass  to 
the  lands  both  of  B.  and  C.;''  and  this  view  of  the  law  was 
adopted  by  the  Court  of  King's  Bench  in  Ohuf/rchward  v. 
Studdy  (a).  The  right  at  common  law,  therefore,  to  such 
animals  is  very  peculiar.  So  long  as  they  remain  upon  a 
man's  land  they  belong  to  him,  but  the  moment  they  leave 
his  land  his  property  is  gone;  and  this  is  so  even  if  they  be 
hunted  out  of  his  land  by  a  trespasser,  and  although  they 
be  killed  by  the  trespasser  on  another  man's  land,' — ^the  con* 
tinned  pursuit  gives  the  property  in  the  animals  to  the  tres- 
passer in  exclusion  of  the  person  in  whose  laud  they  are 
killed.  If  grouse,  therefore,  belongs  to  the  person  who  is 
in  po«ession  of  the  land  where  they  are,  the  real  question 
in  this  present  case  is,  who  is  in  possession  of  the  land  and 
soil  of  Bretherdale  Bank? 

Now,  on  this  subject  the  statement  in  the  case  is,  that  the 
plaintiff  is  lord  of  the  manor  of  Bretherdale.  That  Brother- 
dale  Bank  is  a  tract  of  inclosed  pasture  land  within  the  manor ; 
and  that  the  fences  are  repaired  by  the  owners  of  the  cattle- 
gaites  by  stones  got  on  Bretherdale  Bank,  or  on  Brether- 
dale Waste  or  Common,  or  anywhere  else.  That  from  time 
immemorial  Bretherdale  Bank  has  been  and  is  subject  to 
eighty  customary  rights,  called  cattlegates.  That  each  cat- 
tlegate  gives  the  owner  of  it  the  right  of  depasturing  a 
oow,  a  heifer,  and  a  yearling  foal,  from  the  26th  of  May 
to  the  24th  of  April,  and  as  many  sheep  as  he  has  from 
the  10th  of  October  until  the  24.th  of  April.     That  from 

(a)  4  East,  249. 
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the  24th  of  April  to  the  26th  of  May,  no  cattle  of  any  kind  ^^ 
are  entitled  to  be  on  the  bank  That  the  owners  of  the  cat- 
tlegates  exercised  the  rights  of  substituting  the  26  th  of  May 
for  the  26th  of  June  for  the  commencement  of  the  pasturage, 
without  consulting  the  lord;  and  that  they  appoint  persons 
called  the  firithman  and  the  herd,  to  attend  to  the  land  and 
the  cattle.  That  the  owner  of  a  cattlegate  having  a  house  in 
the  manor  is  entitled  to  cut  peat  on  Bretherdale  Bank,  to 
be  consumed  in  his  house  within  the  manor,  but  not  else- 
whera  That  there  was  no  instance  of  the  plaintiff  or  of 
his  predecessors  interfering  with  Bretherdale  Bank  except 
by  shooting  over  it  That  the  plaintiff  is  owner  of  several 
cattlegates,  one  of  which  came  to  him  by  forfeiture,  and  others 
being  obtained  by  purchase.  That  the  defendant  is  owner 
of  four  cattlegates.  That  the  cattlegates  are  customary  es- 
tates of  inheritance  holden  of  the  lord  of  the  manor  by  fines 
certain,  rents  of  small  amounts  payable  for  each  yearly, 
and  certain  dues,  duties,  suit»  and  service  of  right  accus- 
tomed. That  on  death  they  descend  to  the  heir,  who  is  ad- 
mitted at  the  lord's  court,  and  pays  a  fina  That  they  pass 
by  a  customary  deed,  which  is  brought  into  the  lord's  court 
by  the  alienee,  then  presented  by  the  jury  or  homage,  and 
the  alienee  admitted:  that  he  pays  a  fine,  but  no  heriot. 
That  the  lord  is  entitled  to  seize  quousque  for  non-payment 
of  fines ;  and  that,  on  alienation  by  a  feme  covert^  she  is  ex- 
amined by  the  steward  apart  from  her  husband.  That  the 
late  Lord  Lonsdale  obtained  a  private  Act  of  Parliament 
to  enable  him  to  enfranchise  copyhold  lands  and  heredita- 
ments; and  that,  under  the  authority  of  it,  he  enfranchised 
several  cattlegates;  and  that  the  owners  of  enfranchised  cat- 
tlegates and  unenfranchised  can  exercise  and  enjoy  their 
right  in  the  same  manner,  and  that  in  the  neighbourhood 
and  in  the  manor  the  right  is  usually  called  stinted  pasture, 
and  sometimes  common  pasture.  What  is  the  proper  in- 
ference to  be  drawn  from  the  above  facts  ?  In  my  judg- 
ment it  is,  that  the  property  and  possession  of  the  land  and 
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^56^  soil  of  Bretherdale  Bank  is  in  the  plainti£E  and  that  the 
owners  of  the  catUegates  have  an  incorporeal  right  to  the 
exclusive  pasturage  of  it — in  fact,  a  right  to  be  exercised  on 
the  plaintiff's  land,  the  property  and  possession  of  the  land 
itself  remaining  and  being  in  him.  It  has  been  argued, 
that  a  grant  of  vesturam  terrae  means  all  the  profits,  or,  in 
other  words,  the  land  itself;  but  this  is  contraiy  to  Lord 
Coke,  who  says,  ''  if  a  man  hath  twenty  acres  of  land,  and 
by  deed  granteth  to  another  and  his  heirs  vestura/m  terrce, 
and  maketh  livery  of  seisin  secundum  fonnam  charte.  the 
land  itself  shall  not  pass,  because  he  hath  a  particular  right 
to  the  land.  Again,  if  a  man  grant  herbagiv/m  terrce,  and 
lively  made,  the  soyle  shall  not  pas&"  He  gives  a  variety 
of  other  instances  where  the  grantee  takes  only  a  particular 
right  or  profit  a  prendre  in  the  land,  and  explains  that 
Uveiy,  being  made  secundum  fonnam  chartse,  cannot  en- 
large the  grant  He  condudesthe  passage  by  stating,  that^ 
by  a  grant  of  the  profits  of  the  land  with  livery,  the  whole 
land  passes,  for  he  adds,  "  what  is  the  land  but  the  profits 
thereof  for  thereby  vesture,  herbage,  trees,  mines,  and  also 
whatsoever  parcel  of  that  land  doth  pass:"'  Co.  litt  4.  b. 
In  page  122,  after  stating  that  it  is  the  nature  of  a  com- 
mon that  the  owner  of  the  land  should  take  and  enjoy 
his  share  of  enjoyment  in  it,  he  proceeds  thus:  ''A  man 
may  prescribe  for  or  allege  a  custom  to  have  and  enjoy  so- 
1am  pasturam  from  such  a  day  to  such  a  day,  whereby  the 
owner  of  the  soil  shall  be  excluded  to  pasture  or  feed  there- 
on; and  so  he  may  prescribe  to  have  separalem  pasturam, 
and  exclude  the  owner  of  the  soil  from  feeding  there."  In  a 
note  to  this  passage  (180),  it  is  stated  that  the  doctrine  of 
Lord  Coke  has  been  the  subject  of  much  discussion;  but  that, 
in  the  leist  case,  such  a  prescription  was  held  good,  and 
that  since  then.  Lord  Coke's  doctrine  has  been  generally 
acquiesced  in.    See  also  the  note  6  to  page  4.  b. 

It^  therefore,  seems  to  me  that  the  legitimate  conclusion 
to  be  drawn  from  the  facts  stated  in  the  case  is,  that  the 
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plaintiff  is  the  owner  and  possessor  of  the  soil,  and  that  the  ^  18^- 
right  of  the  defendant  is  an  incorporeal  right,  in  common 
with  the  other  owners  of  the  cattlegates,  to  the  several  pas- 
tures; and  that  the  plaintiff,  as  owner  and  possessor  of  the 
soil,  has  a  possessory  property  in  the  grouse  and  other  game 
upon  it 

It  was  said,  that,  in  many  parts  of  the  north  of  England, 
the  owners  of  catd^ates  are  the  owners  of  the  soil:  it  may 
very  well  be  so.  My  judgment  is  confined  to  the  facts 
stated  in  this  special  casa  It  may  also  be,  that  a  question 
may  arise  as  to  the  plaintiff's  right  to  the  cattlegates  by 
reason  of  his  ownership  of  the  soiL  This,  however,  does  not 
at  all  affect  the  present  question. 

A  very  great  number  of  cases  were  cited ;  but^  in  my 
view,  the  questions  are  really  questions  of  fact,  and  there  is 
no  dispute  as  to  the  law  applicable  to  them. 

It  has  been  urged  as  a  reason  that  the  ownership  of  the 
surface  belongs  to  the  owners  of  the  several  pasture,  that 
they  may  maintain  trespass.  No  doubt  they  can,  but  this 
is  by  reason  of  the  exclusive  ownership,  and  is  assimilated 
in  the  books  to  free  warren  and  free  fishery,  for  an  injury 
to  which  trespass  may  be  maintained,  although  they  are 
clearly  incorporeal  hereditaments:  Smith  v.  Kemp  (a). 

I  think,  therefore,  in  answer  to  the  questions  proposed: 
First,  that  the  plaintiff  can  maintain  the  present  action 
against  the  defendant  for  killing  and  carrying  away  the 
grouse;  and  secondly,  that  the  verdict  ought  to  be  entered 
for  him  on  all  the  issues  on  the  first  and  second  counts; 
and  as  to  the  third,  I  decline  to  give  any  opinion. 

Platt,  B.,  (after  stating  the  facts,)  said — It  is  laid  down 
in  Sheppard's  Touchstone,  page  97,  that  "  If  one  be  seised 
of  twenty  acres  of  land,  and  he  grant  to  another  and  his 
heirs  the  vesture  or  the  herbage  of  it,  and  maketh  livery  of 

(a)  2  Salk.  637. 
VOL.  XL  Y  Y  EXCH. 


676  EXCHEQUBR  REPOBTa 

1866.  seiBin  in  it  secundum  formam  chart» ;  by  this  grant  do  peas 
LoBD  the  com,  grafis,  underwood,  sweepage^  and  the  like ;  and  for 
HBDALB  ^i^ogQ  things  the  grantee  may  have  an  action  of  trespass  for 
^«^  any  wrong  done  to  him  in  them.  But  hereby  the  land 
itself,  the  houses,  and  great  trees  thereupon,  and  mines 
therein,  do  not  pass.  But  if  a  man  so  seised  of  twenty 
acres  of  land,  grant  to  another  all  profits  of  this  land,  then 
the  land  passes."  That  is  so  laid  down  on  the  authority  of 
Lord  Coke.  Common  in  gross  is  a  liberty  to  have  common 
alone,  without  any  lands  or  tenements^  on  other  persons' 
land,  and  may  be  granted  by  deed  to  a  man  and  his  heirs 
for  life.  By  copy  of  court  roll,  tonsura  prati  may  be 
granted  in  the  same  manner,  so  may  the  herbage,  then  the 
land  passes  (Boll  Ab.  tit ''  Copyhold  "  A. ;  Co.  litt.  58.  b.) 
What  evidence  does  the  statement  present^  tending  to  shew 
that  the  customary  right  to  the  land  was  more  extensive 
than  this  grant  of  herbage.  The  language  of  the  admit- 
tance, which  I  take  for  granted  corresponded  with  the  deed, 
described  the  subject  of  the  intended  conveyance,  the  four 
cattlegates  or  beastgrasses  in,  upon,  and  over  the  close 
of  pasture  ground  called  Bretherdale  Bank,  purporting 
thereby  that  the  defendant  was  admitted  to  the  use  of  the 
herbage  in,  upon,  and  over  Bretherdale  Bank  by  the  mouths 
of  his  cattle.  In  ordinary  forms  of  pleading  a  common  of 
pasture,  the  same  language  is  adopted.  Common  of  pasture 
is  described  "  in,  over,  and  throughout  the  locus  in  quo." 
Again,  the  enjoyment  which  has  taken  place,  according  to 
the  case,  corresponds  with  the  restriction  of  the  admittance 
for  a  time  limited  to  the  eating  of  grass  by  the  mouths  of 
the  cattle  without  interfering  with  the  soil  The  piling  up 
pf  stones  for  a  wall  fence,  the  reparation  of  the  stone- 
fencing,  and  the  abridgment  of  the  time  for  turning  off, 
which  the  owners  in  that  case  adopted  inter  se,  are  referable 
to  the  more  beneficial  use  of  the  pasture.  The  plaintiff, 
his  father,  and  their  predecessors,  lords  of  the  manor, 
have  always  by  themselves  and  by  their  gamekeepers  and 
other  persons  authorised  by  them,  searched  for,  pursued. 
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and  killed  grouse  and  other  game  on  and  over  Bretherdale  ^^^ 
Bank  without  obfitruction  from  the  cattlegate  0¥mers ;  and 
until  the  defendant  shot  the  grouse,  no  other  person  claimed 
to  be  entitled  to  search  for,  pursue,  or  kill  grouse  or  game 
over  the  place,  except  b j  stealth  or  by  the  leave  of  the  lord. 
It  also  appears  that  a  cattlegate  owner  killed  game  on  the 
Bank,  having  previously  obtained  the  leave  of  the  lord ;  and, 
since  1819,  they  have  always  j»reserved  the  game  and  pre- 
vented persons  unauthorised  by  them  from  killing  grouse  or 
game  there.  Now  the  Court  is  to  draw  any  inference 
which  a  jiuy  ought  reasonably  to  draw  from  the  fricts ;  and 
upon  these  fitcts  I  am  of  opinion  that  the  defendant  was  en- 
titled to  a  right  of  pasturage  only,  in  common  with  the  other 
cattlegate  owners;  that  he  had  no  interest  in  the  soil  itself 
and  that  although  he  might  lawfrdly  enter  Bretherdale  Bank 
for  the  purpose  of  turning  on  or  driving  off  his  cattle  and 
sheep,  or  for  the  purpose  of  doing  some  act  incidental  to  the 
exercise  of  his  right  of  pasturage,  yet  that  his  entry  on  the 
dose  for  the  purpose  of  searching  for  and  killing  game 
there  rendered  him  liable  as  a  trespasser  at  the  suit  of  the 
lord  A  landlord  may  enter  the  demised  premises  of  his 
tenant^  if  there  be  rent  in  arrear,  and  distrain :  but  if  no 
rent  is  due,  the  entry  for  such  a  purpose  is  a  trespass.  The 
defendant  has  pleaded  that  the  locus  in  quo  was  and  still  is 
his  freehold ;  but  by  the  custom  he  was  only  entitled  to  the 
grass  during  particular  parts  of  the  year,  and  as  to  cattle^ 
for  a  limited  number.  What  became  of  the  property  in 
the  soil  between  the  2Mi  of  April  and  the  26th  of  May  ? 
Surely  it  was  in  the  lord  of  the  manor  during  that  time ; 
and  it  seems  to  me  that  it  cannot  be  successfrdly  contended^ 
that  during  one  part  of  the  year  the  property  in  the  soil  was 
in  the  lord,  and  for  the  other  part  of  it,  in  the  cattlegate  own- 
era.  In  my  opinion  the  property  in  the  soil  remained  in  the 
lord  subject  to  the  right  of  pasturage,  to  which  the  owners 
of  the  cattlegates  were  entitled.  It  seems  to  me,  that  the 
1st  &  2nd  Will  4,  c  32,  is  material  to  the  question :  that 
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185a  ^  statute  was  the  first  Act  which  legalised  the  sale  of  game,  and 
that  enactment  was  passed  to  give  the  privilege  specifically 
mentionedon  it;  for  it  is  there  stated,  that,  for  the  purposes  of 
that  statute^  the  word  ''game''  shall  include  hares,  pheasants, 
partridges,  grouse,  and  so  fortL  And  the  7th  section  of 
the  Act  (which  seems  to  me  to  be  declaratory  of  the  rights 
of  landlords),  enacts  "that  in  all  cases  where  any  person 
shall  occupy  any  land  under  any  lease  or  agreement  made 
previously  to  the  passing  of  this  Act^  except  in  the  cases 
hereinafter  next  excepted,  the  lessor  or  landlord  shall  have 
the  right  of  entering  upon  such  land,  or  of  authorising  any 
other  person  or  persons  who  shall  have  obtained  an  annual 
game  certificate,  to  enter  upon  such  land  for  the  purpose  of 
killing  or  taking  the  game  thereon.''  It  therefore  appears 
from  this,  that  the  tenant  must  submit  to  the  landlord's  en- 
try by  himself  or  his  gamekeepers  for  the  purpose  of  killing 
the  game,  unless  it  is  specifically  granted  to  the  tenant  by 
the  terms  of  his  lease,  or  provided  for  by  the  terms  of  the 
lease  that  he  shall  not  be  fined.  Now  this  Act  contains 
a  remarkable  section,  which  seems  to  have  pointed  out 
or  to  have  contemplated  a  case  of  this  kind.  That  is 
the  10th  section,  which  is  as  follows: — ^''Provided  also 
and  be  it  enacted,  that  nothing  herein  contamed  shall  be 
deemed  to  give  to  any  owner  of  catUegates,  or  rights  of 
common  upon  or  over  any  wastes  or  commons,  any  interest 
or  privilege  which  such  owner  was  not  possessed  of  before 
the  passing  of  this  Act,  nor  to  authorise  such  owner  of  cat- 
tlegates  or  rights  of  common  to  pursue  or  kill  the  game 
found  on  such  wastes  or  commons;  and  that  nothing  herein 
contained  shall  defeat  or  diminish  the  rights  or  privil^es 
which  any  lord  of  any  manor,  lordship,  or  royalty,  or  ror 
puted  manor,  lordship,  or  royalty,  or  any  steward  of  the 
Crown  of  any  manor,  lordship,  or  royalty  appertaining  to 
his  Majesty,  may,  before  the  passing  of  this  Act,  have  exer- 
cised in  or  over  such  wastes  or  commons,  and  that  the  lord 
or  steward  of  the  Crown  of  every  manor,  lordship,  or  royalty, 
or  reputed  manor,  lordship,  or  royalty,  shall  have  the  right 
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to  pursue  and  kill  the  game  upon  the  wastes  or  commons        1856. 
within  such  manor,  lordship,  or  royalty,  or  reputed  manor, 
lordship,  or  royalty,  and  to  authorise  any  other  person  or  per- 
sons who  shall  have  obtained  an  annual  game  certificate  to 
enter  upon  such  wastes  or  commons  for  the  purpose  of  pur- 
suing and  killing  the  game  thereon/'   Now  there  is  no  evi- 
dence of  any  right  on  the  part  of  the  cattlegaie  owners.  The 
present  defendant  is  the  first  that  ever  ventured  to  kill  grouse 
in  defiance  of  the  lord.  There  is  an  entire  absence  of  any  evi- 
dence of  a  right  in  him ;  and  therefore  it  seems  to  me,  that 
this  section  bears  very  strongly  upon  the  case,  and,  inasmuch 
as  there  is  no  evidence  of  a  right  pre-existing  in  the  de- 
fendant, the  right  is  in  the  lord.    It  seems  to  me  that,  since 
the  passing  of  this  Act,  "  game  '*  comes  under  a  very  difier- 
ent  consideration,  and  especially  game  of  this  kind,  grouse. 
It  is  made  property,  and  may  be  bought  and  sold  legally. 
The  lord  of  the  manor  may  direct  his  gamekeepers  to  shoot 
the  grouse,  and  may  sell  them-^they  may  be  sold  by  auc- 
tion— ^they  are  now,  for  the  purposes  of  the  lord,  property. 
Nobody  can  doubt  that  trover  would  lie  for  dead  grouse,  or 
that  an  indictment  would  lie  for  stealing  a  quantity  of 
grouse  from  a  poulterer's.    Now,  applying  the  doctrine  laid 
down  in  SvMon  v,  Moody  (a)  by  Lord  HoU,  that,  where  a 
man  pursues  game  in  B.'s  land  and  kills  it  in  B/s  land,  the 
bird  or  the  deer  that  is  killed  is  the  property  of  B.,  since  he 
has  a  possessory  though  not  an  absolute  right  in  it  while 
it  is  upon  his  domain;  here  the  grouse  being  pursued  and 
kOIed  within  the  Bretherdale  Bank,  (if  I  am  right  in  say-* 
ing  it  was  the  lord's  soil  alone,)  the  possessory  right  was  in 
the  plamtiff,  and  when  the  grouse  fell,  the  property  was  com- 
plete in  him.     It  seems  to  me,  upon  this  case,  that  there 
is  evidence  not  only  of  the  defendant  not  having  any  right 
at  all,  but  also  that  there  is  evidence  of  an  exclusive  right  on 
the  part  of  the  plaintiff.     I  therefore  think  the  present 
action  may  be  maintained  for  the  entering  and  pursuing  and 

(a)  1  Ld.  Baym.  250. 
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1856.^  killing  the  game ;  and  also  that  the  -count  in  trover  is  main- 
tainable, and  that  all  the  issues  ought  to  be  found  for  the 
plaintiff 

Aldebsok,  B. — ^There  are  three  questions  in  this  case 
Firsts  whether  the  plaintiff  can  maintain  an  action  of  tres- 
pass against  the  defendant  for  entering  his  close  called 
Bretherdale  Bank,  and  pursuing,  killing,  and  carrying  away 
grouse  and  other  game  there;  secondly,  trover  for  the  plain- 
*  tiff's  dead  grouse;  and  thirdly,  for  disturbing  the  plaintiff's 
exclusive  right  of  shooting  in  Bretherdale  Bank. 

I  am  of  opinion   that  he  cannot  do  this.    The  firsts 
and  indeed  I  think  the  only  material  question  solely  de- 
pends on  the  nature  of  the  defendant's  estate.     The  locus 
in  quo,  called  Bretherdale  Bank,  is  a  separate  pasture 
divided  from  the  adjoining  waste  of  the  lord  of  the  manor 
(the  plaintiff)  by  a  fence.     This  pasture  is  stinted  and  ap- 
propriated amongst  the  owners  of  eighty  cattl^ates,  as  they 
are  called,  belonging  to  various  individuals.    These  owners 
maintain  the  fence  of  separation,  each  in  proportion  to  his 
number  of  cattlegates.    The  majority  of  the  body  arrange 
and  change  the  times  of  turning  on  the  cattle  to  which  each 
is  entitled  ;  which  it  is  difficult  to  see  how  they  could  do  if 
their  rights  were  only  rights  of  pasture,  given  and  limited 
by  the  lord's  grant.     In  fact,  however,  they  do  exercise  all 
the  rights  they  are  capable  of,  which  are  incidental  to  their 
limited  estate  on  the  land  itself,  of  which  they  are  joint 
ownera     In  all  this,  the  lord  of  the  manor  has  no  right  of 
interference.     It  is  foimd  in  the  case,  that,  when  they  al- 
tered the  time  of  the  stint,  they  gave  him  no  notice,  and 
that  there  is  nothing  about  stinting  in  the  court-rolls,  which 
presumably  there  would  be  if  the  right  of  pasture  was  a 
mere  grant  from  him.     They  fence  and  keep  up  the  fence 
against  his  adjoining  common.    These  cattlegates,  more- 
over, are  customary  tenements;   some  of  them  are  still 
holden  of  the  plaintiff's  manor,  some  have  been  enfranchised 
and  are  freehold.    They  pass  by  customary  conveyance. 
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which,  a8  Lord  Mamsfidd  says  in  Rex  v.  Wkudey  (a),  is  1856. 
a  proof  that  they  are  tenements,  and  relate  to  the  land 
itsel£  In  fact^  these  are  clearly  copyhold  tenements,  as 
I  think,  and  are  subject  to  the  same  rights  and  lia- 
bilities as  copyhold  estatea  They  are  holden  of  the  plain- 
tiff, and  may  be — some  of  them  have  been— -enfranchised 
by  him.  He  himself  holds  some  of  them  as  his  own 
separate  property.  Then,  what  are  they  ?  In  one  sense, 
no  doubt  they  are  not  the  land,  for  they  are  only  a  part  of 
it,  like  the  mines  or  any  other  part  of  it  But  they  are  a 
part  of  the  land,  and  consist  of  the  exclusive  right  to  that 
part  of  it  which  consists  of  the  whole  surface  or  vesture  of 
the  land ;  and  the  owners  have  the  right  of  excluding  every 
other  person  from  intruding  thereon.  No  doubt,  it  is  laid 
down  by  Lord  Coke — and  his  opinion  is,  after  a  good  deal 
of  doubt,  now  held  to  be  good  law — ^that  a  man  may  pre- 
scribe for  such  a  tenement;  but  this  prescription  seems  a 
sort  of  anomaly;  and  even  when  it  so  passes,  the  right  ac- 
quired is  at  least  a  good  bar  to  trespass  brought  by  the 
lord  himself:  North  v.  Cox  (6).  It  is  unnecessary  I  think 
to  discuss  this  part  of  the  case,  for  here  the  cattlegate  passes 
by  customary  conveyance,  and  is  held  without  all  doubt  as 
a  copyhold  tenement  under  the  lord  himself 

Now,  what  rights  follow  from  such  a  possession  of  a  part 
of  the  land?  If  mines  are  granted,  then  is  there  granted 
only  a  partial  interest  in  the  land ;  but,  nevertheless,  tres- 
pass may  be  maintained  by  the  grantee  against  the  grantor 
for  breaking  and  entering  them.  Wherever  there  ia  an 
exclusive  right  to  the  immediate  possession  of  a  tenement 
of  this  sort,  trespass  may  be  maintained  for  breaking  and 
entering  it  In  this  case,  ther^ore,  the  grantee  of  the  sola 
vestura  or  the  sola  pastura  may  exclude  the  lord;  and  this, 
as  appears  from  the  argument  of  the  Attomey-Qeneral 
North,  was  a  grave  reason  why  it  was  for  a  time  contended 
that  it  could  not  pass  by  prescription. 

(a)  1  T.  R  137.  (b)  1  Lev.  263. 
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1856.  I  think,  therefore,  that  in  this  case  the  whole  surfisu^e  of 

the  soil  was  a  tenement  of  which  the  defendant  was  one  of 
several  joint  tenants.  That  this  body  of  joint  tenants  hold 
the  whole,  exclusively  of  the  plaintiff  as  lord  of  the  manor; 
And  consequently,  that  the  plaintiff,  who,  as  lord  of  the 
manor,  has  no  right  at  all  on  the  surface  of  the  land,  cannot 
maintain  an  action  for  a  trespass  thereon  against  the  de- 
fendant, who  has  himself  the  right,  as  a  joint  tenant,  to  do 
what  he  has  done  as  a  right  belonging  to  the  enjoyment  of 
the  whole  surface  granted  and  held  as  a  tenant  of  the 
plaintiff 

In  this  case,  the  lord  is  also  one  of  the  joint  tenants  him- 
self, but  no  one  suggests  that  that  can  alter  the  case  unless 
it  be  in  the  defendant's  £Etvour. 

As  to  the  second  point,  I  do  not  believe  that  we  enter- 
tain any  difference  of  opinion.  There  is  no  daim  of  free- 
warren  set  up  by  the  plaintiff.  The  property  in  grouse 
shot  by  the  defendant  is  not  therefore,  by  anything  stated 
in  this  case,  shewn  to  be  in  the  plaintiff,  which  is  the  point 
in  issue,  unless  the  plaintiff  is  himself  solely  entitled  to  the 
right  in  the  land. 

As  to  the  third  pointy  whether  the  plaintiff  has  shewn  by 
the  facts  stated  in  the  case  an  exclusive  right  of  shooting 
over  the  locus  in  quo. — I  think  he  has  not.  My  opinion  as 
to  the  first  point  has  been  already  stated,  and  the  reasons 
for  it.  Supposing  that  opinion  to  be  a  correct  one,  the  de- 
fendant is  one  of  several  joint  tenants  holding  a  tenement 
jointly  with  other  owners  of  cattlegates,  which  consists  of  a 
right  to  all  the  profits  of  the  surface  of  this  stinted  pasture, 
and  the  right  jointly  with  others  to  maintain  trespass 
against  any  one  trespassing  on  the  surface  thereof,  and  even 
against  the  lord  of  the  manor  himself  Is  there  anything 
here  to  shew  that,  by  adverse  usage,  the  lord  here  has  ob- 
tained an  easement^  the  exclusive  right  of  shooting  over  this 
surface?  It  is  true  that  he  has  shot  over  this  surface,  but  he, 
being  an  owner  of  cattlegates,  had  a  right  arising  out  of 
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that  ownership  of  doing  so.  It  may  be  said,  however,  not  ^66^ 
by  his  gamekeeper  or  by  others,  which  has  been  done;  and 
one  owner  of  a  cattlegate  onoe,  it  seems,  asked  leave  and 
obtained  it  But  there  is  no  suggestion  that  any  owner  of 
catUegates  has  ever  been  prevented  by  the  lord  from  shoot- 
ing. Probably,  no  one  has  ever  wished  to  do  so.  The  uni- 
versal tradition  in  these  districts,  and  almost  throughout  all 
England  was,  that  lords  of  the  manor  could  shoot  every- 
where, over  wastes  and  copyholds  alike;  and  the  nature  of 
the  distinction  between  wastes  and  stinted  pastures,  the 
rights  of  the  commoners  in  the  one  being  an  easement,  the 
soil  remaining  in  the  lord,  and  those  of  owners  of  cattle- 
gates  being  tenements  held  of  the  lord,  including  a  limited 
ownership  of  a  part  of  the  soil  itself,  is  so  fine,  that  any 
usage  on  the  part  of  the  lord,  such  as  this,  is  not  of  the 
least  weight  at  alL  If  we  add  that  the  power  of  this  plain- 
tiff and  his  ancestors  is  well  known  by  all  to  have  been  al- 
most unlimited,  we  shall,  I  think,  be  not  much  disposed  to 
treat  this  evidence  of  usage  as  worthy  of  the  slightest  at- 
tention. I  think  the  case  entirely  depends  on  the  nature 
of  the  property  itself,  and  that  the  decision  on  the  first 
point  contains  in  reality  a  decision  on  the  whole  case, — as  I 
am  confident  would  be  the  opinion  of  any  twelve  men  se- 
lected indifferently  firom  either  Westmoreland  or  Cimiber- 
land,  without  a  moment's  doubt 

I  think,  therefore,  that  our  judgment  should  be  for  the 
defendant 

His  Lordship  added:  The  Lord  Chief  Baron  who  heard 
this  argument  desires  me  to  say,  that,  having  read  the 
written  judgments  on  both  sides,  he  concurs  with  me  in  the 
view  I  take;  consequently,  the  Court  is  equally  divided.  It 
is  to  be  desired  that  the  case  should  go  further  if  the  par- 
ties wish  it 
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•^««-  30-  Wilson  and  Another  v.  Martik. 

C.  k  Co.,  the     X  HE  declaration   stated  that  the  plaintiflfe,  by  Gibbs, 

owners  of  a  ,  ,  x-  '      ^  » 

brig,  wrote  to  Bright  &  Co.,  their  agents  in  that  behalf,  caused  to  be  made 
merchants  at  ^  certain  policy  of  insurance. — ^The  declaration  then  set  out 
to^prwi^''  the  policy,  by  which  an  insurance  of  500Z.  was  made  "  from 
freight  for  the  New  Orleans  to  Liverpool  upon  any  kind  of  goods  and 

▼essel,  stating  ^  ^  */  o 

that  if  the  merchandises,  and  also  upon  the  body,  tackle,  apparel,  &a 
oepted  a  char-  ^^  ^^^  ^^  ^^®  S^^  ^^^V  ^^  vessel  Called  the  Cambyses,"  &c. 
Britidn^the'  "^^  policy  Stated  that  "  the  said  ship,  &c.,  goods,  and  mer- 
preferred  the  chandisc,  &c.,  for  SO  much  as  concerns  the  assured  by  agree- 
ing against  ment  between  the  assured  and  assurers,  in  this  policy  are  and 

thbf  lAter  was  ^^^  ^®  valued  at on  advance  on  account  of  freight^" 

indosed  a  let-  &c.    The  declaration  then  stated,  in  the  usual  form,  the 

ter  trom  C  ofc 

Co.  to  the  cap.  payment  of  the  premium  and  the  subscription  of  the  policy; 
they  referred  ^uid  it  averred  that  goods  were  shipped  at  New  Orleans  on 
plSntfffsto  ^ard  the  said  ship,  to  be  carried  therein  on  the  said  voy- 
procure  a  age  for  freight ;  and  that  "  the  plaintifib  were  then  and 
vessel.  The  from  thence  continually  afterwards,  until  and  at  the  time 
edhis^e'tterto  ^^  ^^  ^^^  interested  in  the  said  advance  on  account  of 
Md  Mktod^  freight  in  the  policy  mentioned,  and  the  said  freight^  to  a 
them  if  they  large  amount,  to  wit,  to  the  amount  of  all  the  monies  by 
account  of  them  ever  insured  or  caused  to  be  insured  thereon.''  The 
they  s^d^ey  declaration  then  stated  that  the  ship,  with  the  said  goods 
would.    The    qq  board,  sailed  from  New  Orleans,  aad  whilst  proceeding 

▼essei  was 

loaded  as  a  on  her  voyage  to  Liverpool  was  wholly  lost  by  perils  of  the 

for  Liverpool,  ^^^'^ — Breach :  nonpayment  of  the  sum  insured, 
tond^to^be         ^^®^ '   ^*'  *^**  *^®  plaintifife  were  not  interested  in 

consigned  to  manner  and  form  as  in  that  behalf  alleged.     Secondly, 

M.  &Co.;  the  .  j     / 

plaintifik  that  the  supposed  advance  on  account  of  freight  and  the 

wrote  to  C.  & 

Co.,  informing  them  that  the  vessel  was  being  loaded  as  a  general  ship,  and  stating  tliai  they 
would  draw  upon  the  freight  for  the  amount  of  disbursements.  The  captain  accordingly 
drew  on  M.  &  Co.,  requesting  them  to  charge  the  same  to  account  of  freight.  M.  k  Co.  re- 
fused to  accept  the  dnft,  and  it  was  indorsed  to  Q.  &  Co.,  the  plaintiffs*  agents,  who  effected 
an  insurance  on  the  freight  The  vessel  was  lost  bv  perils  of  the  seas  on  her  vovage  from 
New  Orleans  to  Liverpool.  In  an  action  by  the  plamtiffs  on  the  policy: — Jfeld,  that  the 
plaintiffs  had  an  insurable  interest,  and  that  it  was  coirectly  described  as  "  advance  on 
account  of  freight." 
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said  freiglit  did  not  by  the  perils  of  the  seas  become  lost  to       ^^I86e^ 
the  plaintifiw  as  alleged. — Upon  which  issues  were  joined. 

The  cause  came  on  for  trial  before  PlaM,  B.,  at  the  liver- 
pool  Summer  Assizes,  1854,  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the 
following  case : — 

The  plaintiffii  are  merchants  at  New  Orleans  in  the 
United  States,  and  the  defendants  are  imderwriters  at 
liverpool.  Messrs.  Crane  &  Co.  of  St.  John's,  New  Bruns- 
wick, became  owners  of  the  brig  "  Cambyses,"  and  placed 
her  under  the  command  of  Captain  Robert  Wilson.  The 
vessel  arrived  at  New  Orleans  in  November,  1852,  and  the 
plaintiffs,  acting  as  agents  for  the  ship,  discharged  her  in- 
ward cargo  and  procured  her  an  outward  freight.  Pre- 
vious to  the  ship's  arrival,  her  owners  had  written  to  the 
plaintiffs  as  follows: — 

"  Messrs.  Joseph  Wilson  &  Co.,  New  Orleans. 

"  St  John  N.  B,  19th  Oct,  1852. 
"  Gentlemen, — ^We  have  been  informed  by  Captain 
Robert  Wilson  of  our  brig  '  Cambyses,'  that  it  became 
necessary  for  him  to  proceed  from  Jamaica  to  your  port ; 
and  having  been  advised  to  put  the  vessel  in  your  hands, 
we  obtained  a  few  lines  fix)m  our  friend  J.  Irich,  Esq.,  to 
which  we  beg  reference,  as  the  captain  does  not  know  who 
his  consignee  ia  We  wiD  thank  you  to  observe  whether  he 
has  arrived  on  receipt  hereof,  and  as  soon  as  he  can  be 
found  give  him  the  inclosed  letter  :  he  probably  wishes  the 
vessel  chartered,  and  we  will  thank  you  to  use  your  best 
exertions  to  procure  a  good  fit  Mr.  Irich  thinks,  as  the 
vessel  is  small,  that  staves  to  Cadiz  would  be  best.  For 
any  disbursements,  Captain  Wilson's  bill  on  Messrs.  Boyson, 
London,  will  be  honoured :  if  you  accept  a  charter  for 
Great  Britain,  we  prefer  the  captain  drawing  against  freight, 
if  not  prejudicial  to  the  vessels  interest 

"We  are  &c..  Crane  &  Co." 
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^^^'  ^  The  letter  from  the  owners  to  the  captain,  indosed  in 

the  last  letter,  and  which  was  immediately  on  his  arrival 
communicated  by  the  captain  to  the  plaintiflb,  is  as  fol- 
lows:— 

"  Capt.  Robert  Wilson, 

"  Brig  Cambyses,  New  Orleans. 

"  St  John  N.  B.,  19th  Oct,  1852. 
**  Dear  Sir, — ^Yours,  6tb  inst,  from  Jamaica^  came  to  hand 
this  morning.  We  are  sorry  to  hear  of  the  detention  at 
Port  Maria.  Now  that  you  are  in  New  Orleans,  it  will  not 
suit  for  you  to  leave  there  without  the  best  freight  to  be 
had.  Having  had  so  many  difficulties,  you  must  be  very 
cautious  on  chartering  your  vessel,  and  in  every  step  you 
take.  There  are  freights  frequently  for  Havre  and  other 
ports  on  the  continent  of  Europe,  also  for  Liverpool,  Glas- 
gow, and  sometimes  stores  for  Cadiz  and  also  Oporta 
Now,  it  will  not  suit  for  you  to  accept  a  charter  for  France* 
or  any  place  including  Oporto  on  the  continent  of  Europe, 
for  you  could  not  procure  any  return  freight  Unless  you 
wish  to  try  and  sell  the  vessel,  Glasgow  would  be  preferable 
to  Liverpool,  for  you  would  probably  fill  up  sooner  and 
be  sure  of  a  return  freight  to  the  States  @  228.  6(2. 
per  ton,  as  we  have  no  doubt  you  could  procure  a  better 
freight  of  spring  goods  for  this  place.  We  think  Cadiz 
would  be  the  best  route  if  you  cou}d  procure  a  freight  there, 
for  you  would  be  almost  sure  of  a  salt  freight  to  Boston; 
besides,  the  wear  and  tear  would  be  less  than  on  the  English 
coast  We  are  strongly  recommended  to  Messrs.  Joseph 
Wilson  &  Co.,  and  think  that  you  had  better  put  the  vessel 
in  their  hands.  We  have  written  to  them  on  the  subject* 
and  they  will  be  able  to  advise  you  about  Cadiz  or  any 
other  freights.  Should  you  go  to  Cadiz,  draw  for  your 
disbursements  on  Messrs.  Bagsen  &  Co.,  London ;  or  if  you 
charter  for  Great  Britain,  and  there  is  any  advantage  to 
you  in  not  drawing  against  your  freight  draw  on  them. 
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who  we  have  instructed  to  accept  your  billa     We  shall  in-      Jlf^ 
sure  your  freight.  "  We  are  &c.,  Crake  &  Co." 

At  the  time  when  this  letter  was  shewn  to  the  plaintiffs, 
the  captain  asked  them  if  they  would  draw  on  account  of 
freight,  and  the  plaintifis  said  they  would. 

On  the  12th  of  November,  1852,  the  plaintiflfe  wrote  to 
Crane  &  Co.  in  answer  to  their  letter  of  the  19th  of  October, 
stating  that  they  would  procure  a  freight  for  the  Cambyses. 
The  vessel  was  loaded  as  a  general  ship  for  Liverpool  at 
freights  payable  in  Liverpool,  and  was  intended  to  be  con- 
signed to  Messra  Maloolmson  &  Co.  at  Liverpool,  and  who 
were  to  do  the  ship's  business  in  the  usual  course.  She 
sailed  from  New  Orleans  for  Liverpool  on  the  24th  of 
December,  1852,  and  was  on  the  12th  of  January,  with 
her  cargo,  wholly  lost  on  the  voyage  by  perils  of  the  seas. 
The  plaintiffs  at  New  Orleans  had  disbursed  the  ship,  and 
had  paid  on  account  thereof  the  sum  of  5962.  Se.  Sd, 

Messra  Gibbs  &  Co.,  merchants  at  Liverpool,  were  the 
usual  correspondents  there  of  the  plaintiffs,  and  they  allowed 
the  plainti£&  a  credit  with  them  for  advances  to  a  certain 
extent 

On  the  4th  of  December,  1852,  the  plaintiffs  wrote  to 
Messrs.  Crane  &  Co.  informing  them  that  the  '*  Cambyses  " 
was  being  loaded  as  a  general  ship.  This  letter  contained 
the  following  passage : — "  We  will  draw  upon  the  freight 
for  the  amount  of  disbursements  as  you  request  Captain 
Wilson  we  should  do."  This  letter  was  received  by  Crane 
&  Co.  at  St.  John's  on  the  18th  of  December. 

"  Messrs.  Maloomson  &  Co.,  Liverpool 

"  New  Orleans,  Dea  23rd,  1852. 

**  Qentiemen, — ^I  have  this  day  drawn  on  you  at  sixty 
days  sight  for  5962.  38.  3c2.  sterling  in  £Etvour  of  Messrs. 
Joseph  Wilson  &  Co.,  which  please  protect^  and  charge  the 
same  to  account  of  freight  inwards  for  brig  'Cambyses,' 
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1856^  under  my  command,  and  consigned  to  your  addreBS. — ^Please 
effect  insmunce  on  the  freight  of  said  brig  sufficient  to  cover 
the  draft.  "  I  am  &c.,  Robert  Wii^on. 

"  P.  S. — Should  the  drawees  refuse  to  accept  the  within- 
mentioned  draft,  the  order  for  insurance  to  them  herewith 
transmitted  is  annulled,  and  is  hereby  transferred  to  the 
holders  of  the  said  bill 

♦'  Gibbs  &  Co.  Robert  Wh^on." 

''  Messrs.  Gibbs  &  Co. 

"  New  Orleans,  23rd  Dec.  1852. 
"  Gentlemen, — ^We  beg  to  inclose  Captain  Robert  Wil- 
son's exchange  on  Messrs.  Malcolmson  &  Co.  at  sixty  days 
sight  for  5962.  38.  3d,  on  account  of  freight  for  brig 
'  Cambyses/  consigned  to  them.  When  paid,  please  credit 
on  account.  "  We  are  &a, 

"  Joseph  Wilson  &  Co." 


The  bill  of  exchange  was  in  these  terms  : — 

"  Exchange  for  5962.  Sa.  Sd,  sterling. 

"  New  Orleans,  Dec.  23rd,  1852. 

"  Sixty  days  after  sight  of  this  first  of  exchange  (second 
and  third  unpaid)  pay  to  the  order  of  Messrs.  Joseph  Wil- 
son &  Company  in  London  Five  Hundred  and  Ninety-six 
pounds  38.  Sd,  sterling,  value  received,  and  charge  the  same 
to  account  of  freight  inwards  for  brig  "  Cambysea" 

"  To  Messra  Maacolmson  &  Co.     "  Robert  Wilson." 


(Indorsed.) 
''  Pay  to  order  of  Messra  Gibbs,  Bright  &  Co. 

"  Joseph  Wilson  &  Co." 
''  Messra  Crane  &  Co. 

"  New  Orleans,  Dea  23rd,  1862. 
"  Dear  Sirs, — We  are  at  length  enabled  to  advise  you 
the  '  Cambyses '  is  loaded  and  ready  for  sea.     We  now  beg 
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to  inclose  you  amount  of  freight  list,  11262.  lie,  6d.  ster-  iSM. 
Hag,  the  particulars  of  which  Captain  Wilson  informs  us 
he  has  ab*eady  sent  you.  We  also  inclose  you  copy  of 
disbursements  account,  amounting  to  ^2854  9^.  6d.,  for 
which  we  have  taken  Captain  Wilson's  exchange  on  Messrs. 
Halcolmson  &  Co.,  the  consignees  of  the  freight,  for  5962. 
Sa.  3c2.  sterling  at  sixty  days,  which  we  have  no  doubt  will 
meet  due  honour.  Captain  Wilson  has  written  those  gen- 
tlemen to  insure  su£Scient  to  cover  the  amount  of  this  bill. 
The  balance  of  insurance.  Captain  Wilson  says,  you  will 
attend  to  as  you  think  best.  We  have  drawn  upon  Gibbs 
&  Co.  for  disbursements,  and  sent  them  Captain  Wilson's 
bill  on  Messrs.  Malcolmson.       "  We  are  &c., 

"  Joseph  Wiiton  &  Co." 

The  above  letter  was  received  by  Crane  &  Co.  at  St. 
John's  on  the  6th  of  January,  1853.  Messra  Gibbs  &  Co. 
received  the  plaintifiEs'  letter  inclosing  the  bill  for  5962. 
Ss,  Sd,  in  due  course^  and  it  was  presented  to  Messrs. 
Malcolmson  on  the  17th  of  January,  1853,  and  acceptance 
was  refused  by  them,  and  the  bill  was  in  the  hands  of 
Gibbs  &  Co.  unpaid,  but  has  since  been  taken  up  by  the 
plaintifib. 

The  captain  of  the  "  Cambyses  "  requested  the  plaintiflb 
to  get  a  freight  for  him  for  the  vessel  to  Liverpool,  and  re- 
quested them  to  draw  on  account  of  the  freight  for  the  dis- 
bursements, and  produced  to  the  plaintiflb  the  letter  to  him 
from  his  ownera  The  ship  was  loaded  as  a  general  ship, 
and  the  plaintifiEs  paid  her  disbursements.  The  letter  of  the 
captain  to  Messrs.  Malcolmson,  dated  the  23rd  of  December, 
was  written  at  the  request  and  under  the  direction  of  one 
of  the'  plaintifiEs^  the  ship  being  then  intended  to  be  con- 
signed to  Messrs.  Malcolmson,  and  the  postcript  of  that 
letter  was  also  written  at  his  express  desire.  The  premium 
on*  the  insurance  was  debited  to  the  plaintifib  and  paid  by 
them.    They  have  never  been  paid  the  disbursements  on 
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1856. 


the  bill.  This  was  the  first  transaction  the  plaintiffs  had 
with  Crane  &  Co.  The  vessel  came  from  Jamaica  con- 
signed to  the  plaintiffs  and  seeking  freight,  and  the  plain- 
tiffs acted  in  the  ordinary  way,  under  such  circumstances, 
by  the  authority  of  Crane  &  Co.  in  getting  freight  and 
making  disbursements,  and  took  the  bill  for  the  disburse- 
ments against  the  freight — ^The  Court  may  draw  any  in- 
ferences of  fact  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  are  entitled  to  recover  in  this  action  the  amount 
of  the  defendants'  subscription.  If  the  Court  shall  be  of 
that  opinion,  then  the  verdict  is  to  stand  for  such  sum,  but 
if  the  Court  shall  be  of  a  contrary  opinion,  the  verdict  is  to 
be  entered  for  the  defendants. 

Edward  James  (MUward  with  him)  for  the  plaintiffa — 
Three  objections  are  raised  to  the  plaintifis'  right  to  recover. 
First,  that  they  had  no  insurable  interest;  secondly,  that, 
if  they  had,  it  is  incorrectly  described  in  the  policy  "ad- 
vance on  account  of  freight;''  and  thirdly,  that  the  plain- 
ti£b  had  lost  nothing  by  the  loss  of  the  ship  and  carga 
First,  the  plaintijBb  had  an  insurable  interest  The  letters 
of  the  19ih  October,  from  Crane  &  Co.  to  the  plaintifis 
and  the  captain  of  the  vessel,  authorised  the  latter  to  draw 
against  freight  on  account  of  advances  made  by  the  plain- 
tifiSs;  and  when  he  did  so,  that  operated  as  an  equitable  as- 
signnient  of  the  freight  to  the  extent  of  the  plaintiflEs'  dis- 
bursementa  The  word  "charter"  in  those  letters  is  not 
used  in  the  strict  legal  sense  of  "  charterparty."  The 
plaintiffi'  letter  to  Crane  &  Co.  of  the  4th  December,  shews 
that  the  plaintiffs  understood  that  the  authority  to  draw 
against  freight  was  not  limited  to  the  case  of  a  charter- 
party,  but  extended  to  a  general  cargo.  It  is  clear  that 
the  captain,  also,  so  imderstood  it;  for,  on  the  23rd Decem- 
ber, he  wrote  to  Malcolmson  &  Co.,  informing  them  of  his 
draft,  and  requesting  them  to  "  charge  the  same  to  account 
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of  freight"  Moreover,  the  bill  itself,  on  the  fece  of  it,  pur-  1866. 
ports  to  be  a  charge  on  the  freight  But  «yen  assuming 
that  the  authority  of  the  captain  was  limited  to  tlie  case  of 
a  charterparty,  yet  if  the  plaiMiflfe  made  the  advances  im- 
der  the  impression  that  it  was  not  ^^^  Crane  &  Co.  did 
not  repudiate  t%e  ad;  of  the  captain,  that  amounted  to  a  rati- 
fication of  it  A  draft  by  a  debtor  directing  payment  to  bis 
creditor  out  of  a  particular  fund  is  in  equity  an  assignment 
of  so  much  of  the  frmd  for  a  valuable  consideration,  and  will 
prevail  against  the  assignees  under  a  bankruptcy  of  the 
debtor:  Row  v.  Ba/W8on(a),  Teates  v.  Groves  (b).  So, 
where  a  trader  gave  to  a  creditor  an  order  on  the  exe^ 
cutor  of  her  debtor  to  pay  the  debt  to  the  creditor,  and 
the  executor  having  received  the  order  retained  it  until 
Gie  assets  of  the  testator  should  enable  him  to  pay  sim- 
ple contract  debts,  and  the  trader  became  bankrupt  be- 
fore payment,  the  creditor  was  declared  entitled  to  receive 
the  amount  of  the  order  from  the  executor  notwithstand- 
ing the  bankruptcy  of  Uie  trader:  Ex  parte  Sovih(c). 
Lord  Eldoriy  C,  there  said,  **  It  has  been  decided  in  bank- 
ruptcy, that,  if  a  creditor  gives  an  order  on  his  debtor  to 
pay  a  sum  in  discharge  of  his  debt  &ud  that  order  is 
shewn  to  the  debtor,  it  binds  him;  on  tlie  other  hand, 
this  doctrine  has  been  brought  into  doubt  by  some  deci- 
sions in  the  Courts  of  law,  who  require  that  the  party 
receiving  the  order  should,  in  some  way,  enter  into  a  con- 
tract (cQ.  That  has  been  the  course  of  their  decisions,  but 
is  certainly  not  the  doctrine  of  this  Court."  Led  v.  Mor- 
ris {e)  is  an  authority  to  the  same  effect  The  doctrine 
was  recognised  and  acted  on  in  Bum  v.  Oarvalho  (/),  where 

(a)  1  yeB.8en.331.    Forafur-  (d)  See Itradv,  Dongku^  1  H. 

tber  Btatement  of  the  facts  of  this  BLa.  239 ;  Legh  ▼.  Legh,  1  Bos.  &  P. 

case,  see  the  jadgment  of  Lord  447 ;  TatheJc  y.  ffarrig,  3  T.  R 

Truro,  C,  in  Rodick  ▼.  GandeUy  1  180. 

De  a,  M*N.,  &  G.  774.  («)  4  Sim.  607. 

(6)  1  Vea.  jun.  280.  (/)  4  MyL  &  Cr.  e9a 

(e)  3  Swanst.  392. 
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1866.  Lord  Cottenhum,  C,  sajrs,  "  In  equity,  an  order  given  by  a 
*  debtor  to  his  creditor  upon  a  third  person  having  funds  of 
the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a  bind- 
ing equitable  assignment  of  so  much  of  the  fund''  Those 
authorities  shew  that  in  this  case  there  was  a  valid  equitable 
assignment  of  the  freight  to  the  e3d;ent  of  the  plainti£&'  ad- 
vances, and  consequently  they  had  an  insurable  interest — 
Secondly,  the  interest  is  properly  described  in  the  policy. 
A  party  who  has  only  a  special  interest  in  goods  may  re- 
cover, in  respect  of  that  interest,  on  a  general  insurance  ef- 
fected for  his  benefit:  PcJ/mer  v.  Pratt  (a),  Sutherlcmd  v. 
Pratt  (6).  That  being  so,  the  case  of  Hall  v.  Jomson  (c)  is 
decisive  on  this  point,  for  there  the  interest  of  a  general 
owner  of  freight^  to  whom  advances  had  been  made,  was 
held  to  be  sufficiently  described  as  ''  money  advanced  on 
account  of  freight''  Lord  Campbell,  C.  J.,  there  says, 
"  Great  latitude  is  allowed  in  describmg  the  interest  in  a 
policy  of  assurance,  provided  that  the  nature  of  it  is  intel- 
ligibly disclosed."  [Martm,  B.,  referred  to  M'Swiney  v. 
The  Royal  Exchange  Aaauramce  (d),] — ^Thirdly,  by  the 
loss  of  the  ship  and  cargo  the  plaintifib  have  been  deprived 
of  the  security  which  they  would  otherwise  have  had  from 
the  freight 

Wilde  (Hugh  Hill  with  him)  for  the  defendant— First, 
the  captain  had  no  authority  to  draw  against  freight  un- 
less the  vessel  was  chartered  "  Drawing  against  freight" 
means  drawing  in  anticipation  on  the  person  who  has  con- 
tracted to  pay  it  But  the  ship  was  loaded  as  a  general 
ship,  and  the  captain  has  not  pursued  his  authority  by 
drawing  on  Malcolmson  &  Co.  They  had  no  insurable  in- 
terest in  the  freight  If  they  had  accepted  the  bill  of  ex- 
change, they  would  have  been  bound  to  pay  it,  whether  the 
ship  arrived  or  not;   and  if  it  had  arrived,  the  captain 

(a)  2  Bing.  186.  (c)  4  K  &  R  600. 

(6)  12  M.  &  W.  16.  (d)  14  Q.  B.  634 
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would  have  had  a  right  to  receive  the  freight    Therefore,       ^  1866. 
admitting  the  proposition  to  be  correct,  that  an  order  given 
by  a  debtor  to  his  creditor  upon  a  third  person  who  owes 
the  debtor  money  operates  as  an  equitable  assig&ment 
of  the  debt,  that  does  not  apply  here,  because  Maloobason 
&  Co.  never  owed  the  shipowners  any  money  for  freight 
There  could  be  no  equitable  assignment  of  the  freight  ex- 
cept by  order  on  the  persons  who  were  liable  to  pay  it. 
RodAck  V.  Oa/ndeVUpi)  is  an  express  authority  that  an 
order  by  a  debtor  to  a  thud  person  to  recei/oe  cmd  pay 
over  to  the  creditor  money  due  to  the  debtor  does  not 
amount  to  an  equitable  assignment  of  the  debt     Lord 
Truro  there  observes,  that  the  extent  of  the  principle  to 
be  deduced  from  the  authorities  is,'^  that  an  agreement  be- 
tween a  debtor  and  a  creditor  that  the  debt  owixig  shall 
be  paid  out  of  a  specific  fund  coming  to  the  debtor,  or  an 
order  given  by  a  debtor  to  his  creditor  upon  a  person 
owing  money  or  holding  frinds  belonging  to  the  giver  of  the 
order,  directing  such  person  to  pay  such  i^mds  to  tlie  creditor, 
will  create  a  valid  equitable  charge  upon  such  fund, — ^in 
other  words,  will  operate  as  an  equitable  assignment  of  the 
debts  or  fund  to  which  the  order  refers."    Here  there  is  no 
order  on  a  person  owing  money  or  holding  funds  belonging 
to  the  giver  of  the  order,  but  merely  on  persons  who  were, 
supposed  to  be  authorised  to  ccdlect  the  freight    {PoUock^ 
C.  R — Suppose  a  landlord  agreed  with  his  creditor  to  pay 
him  a  debt  of  1002^  out  of  some  rent  about  to  become  due, 
and  the  landlord  gave  his  steward  an  order  to  that  effect^ 
would  not  that  amount  to  an  equitable  assignment  of  the 
reatf]     The  order  should  be  on  the  tenant     Where  a 
charterparty  provided  that  the  captain  was  to  be  supplied 
with  cash  for  the  ship's  use,  and  in  pursuance  of  that  stipu- 
lation the  master  drew  a  bill  on  the  freighters,  which  was 
duly  accepted  and  paid,  that  was  held  not  to  be  a  payment 
of  freight  in  advance,  but  a  loan  to  the  owner  of  the  ship, 

(a)  1  De  G^  M'N.  &  G.  76a 
Z  Z  2 
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ISgfl.^  and  that  the  freighters  had  no  insurable  interest  in  such 
bill:  Ma/nsjield  v.  Maitland  (a).  In  WiUon  v.  The  Royal 
Exchomge  Aasurcmce  C(ympomy(b),  Lord  EUenborough 
ruled,  that  a  policy  of  insurance  on  money  lent  to  the  cap- 
tain payable  out  of  the  freight  was  not  an  insurable  inter- 
est, and  that  the  policy  was  illegal  on  the  face  of  it  [Pol- 
lock, C.  B. — ^That  proceeded  on  the  ground  that  the  insur- 
ance would  tend  to  render  the  captain  leas  careful] — 
Secondly,  assuming  that  the  plaintiffs  had  an  insurable  in- 
terest^ it  is  incorrectly  described  in  the  policy.  If  the 
freight  has  been  assigned,  it  should  have  been  described  as 
"freight:"  Palmer  v.  Pratt (c).  "Money  advanced  on  ac- 
count of  freight"  means  freight  paid  in  advance  to  the  ship- 
owner.—Thirdly,  the  plaintiffi  have  sustamed  no  loss  by 
the  loss  of  the  ship  and  cargo.  The  intention  of  the  parties 
was,  that  the  plainti£b  should  have  the  security  of  the  cap- 
tain and  shipowners,  and  the  insurance  was  effected  for  the 
purpose  of  protecting  the  latter  in  respect  of  their  liability 
to  the  plcdnti£b.  If  the  transaction  had  been  completed 
by  Malcolmson  &  Co.  accepting  the  bill,  the  plaintiffi 
would  have  had  no  claim  on  the  freight,  but  must  have  re- 
sorted to  their  remedy  on  the  bill — (He  also  referred  to 
Amould  on  Insurance,  274.) 

Pollock,  C.  B. — ^The  plaintiflh  are  entitled  to  judgment 
The  question  depends  on,  whether  there  was  an  agreement 
that  the  freight  should  be  liable  for  advances  made  by  the 
plaintiffs.  I  am  of  opinion  that  there  was,  with  this  limita- 
tion, that  they  should  be  advances  in  respect  of  which  the 
-captain  drew  against  freight  In  endeavouring  to  ascertain 
the  intention  of  the  parties,  we  must  look  to  the  object  of 
ihe  policy.  Now,  by  the  letter  to  the  plaintiffe  of  the  I9th 
October,  the  defendants  say,  "  If  you  accept  a  charter  for 
Oreat  Britain,   we  prefer  the    captain  drawing  against 

(a)  4  B.  &  Aid.  582.  (b)  2  Camp.  626.  (c)  2  Bing.  185. 
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freight"  It  is  argued,  that,  at  any  rate,  that  cannot  apply  ^  1856. 
to  the  present  state  of  &cts,  because  there  was  no  charter- 
party.  No  doubt,  at  that  time  it  was  not  intended  that 
the  ship  should  be  disposed  of  as  a  general  ship ;  but  the 
question  is,  whether  the  owners  did  not  mean  that  the  cap- 
tain should  draw  against  fireight,  not  merely  if  the  ship  was 
chartered,  but  if  she  was  to  come  to  Great  Britain.  I  am 
of  opinion  that  they  did ;  and  they  empowered  him  to  com- 
municate that  authority  to  the  plaintiffi,  and  thereby  in- 
duced them  to  make  advances  upon  the  security  of  the 
freight;  and  accordingly  a  bill  is  drawn  which  distinctly 
pledges  the  freight.  That  operated  as  an  equitable  assign- 
n)(pt  of  the  freight,  and  consequently  the  plaintiffs  had  an 
interest  in  it  to  the  extent  of  their  disbursements.  Then 
it  is  objected,  that  their  interest  is  incorrectly  described  as 
''  advances  on  account  of  freight^  But  the  question  is,  what 
is  the  construction  to  be  put  on  these  documents,  coupled 
with  the  fact,  that  there  was  an  intention  on  the  part  of  the 
owners  of  the  vessel  to  pledge  the  freight^  and  to  hold  out 
that  as  an  inducement  to  the  plaintifiis  to  make  advances. 
I  think  that  the  plaintiffs'  interest  is  properly  described  as 
"  advances  on  account  of  freight."  The  verdict  for  the 
plaintiffi  must  therefore  stand. 

Alderson,  B. — I  am  of  the  same  opim'on.  It  is  a  ques- 
tion whether,  under  the  circumstances  of  the  case,  the  cap- 
tain was  authorised  to  draw  against  freight;  and  I  am  of 
opinion  that  he  was. 

Martin,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  a  fair  inference  for  a  jury  to  draw  from  the  letter  of  the 
23rd  December,  1852,  that  the  plaintiffs  had  an  insurable 
interest  in  the  freight.  This  letter  has  a  double  aspect;  it 
was  written  by  the  captain  to  Malcolmson  &  Co.  to  induce 
them  to  accept  the  bill,  and  in  case  of  their  refusal,  it  trans- 
fers the  order  for  insurance  to  the  holders  of  the  bill. 

Judgment  for  the  plaintiflh, 
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Jem,  22.     Wall  u  The  London  and  South  Western  Railway 

Company. 

Where  tfc»  X  HIS  cause  was  tried  before  Coleridge,  J.,  at  the  Win- 
anabletoagre*  chester  Summer  Asdzes,  1854,  when,  the  jury  being  una- 
To^ict,  MO  ^^®  *^  agree  upon  their  verdict,  the  learned  Judge,  of  his 
ih^j*d^^d  ^^^^  authority,  and  without  the  consent  of  the  parties, 
thepUintifr      discharged  them.    The  plaintiff  afterwards  obtained  a  rule 

ftfterwards diA-   ^      ,.  «.        .         rm      •»•■     ^       •     ^     • 

eontiauee,  the  to  discoutmue  On  payment  of  costs.  The  Master,  m  taxing 
not*e^*^to  *^®  defendants'  costs,  disallowed  them  the  whole  of  the 
ih»  costB  of      costs  of  the  trial,  including  fees  to  counsel  and  money  paid 

to  witnesses,  &a 

BovUZ  now  moved  for  a  rule,  calliiig  on  the  plaintiff  to 
shew  cause  why  the  Master  should  not  review  his  tazatioa 
-^YiiBt,  the  defendants  are  entitled  to  the  entire  costs  of  the 
trial  The  Master  taxed  the  costs  cm  the  principle  laid  down 
in  Seely  v.  Powers  (a),  viz.  that  where  a  Judge,  of  his  own 
authority,  dischaxges  a  jury  from  giving  a  verdict  on  the 
ground  of  their  not  being  able  to  agree,  the  party  ulti- 
mately successful  will  not  be  entitled  to  the  costs  of  the 
first  attempt  at  trial  Waite  v.  Spurgi/n  (b)  is  an  authority 
to  the  same  effect  But  in  Qray  on  Costs,  p.  377,  it  is  said, 
"  The  correctness  of  these  decisions  may,  however,  be  well 
doubted;  for,  after  the  discharge  of  the  jury  in  such  a  case, 
the  effect  is  that  the  cause  is  a  remanet  If,  after  the  juiy 
has  been  discharged,  there  be  time  remaining  to  try  the 
cause,  there  seems  no  objection  to  impanneUing  another 
jury,  and  trying  it;  and  if  this  be  not  done  only  because 
there  is  not  time,  the  cause  ib  strictly  a  remanet''  [Pol- 
hck,  C.  B, — In  Brown  v.  Clarke  (c).  Lord  Abinger  said, 

(a)  3  Dowl  P.  C.  372.  (6>  4  DowL  P.  C.  575. 

(c)  12  M.  &  W.  25. 
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"  We  find  that  the  practice  of  ihe  Court  of  Queen's  Bench  1866. 
has  been  in  accordance  with  the  decision  of  my  Brother  wall 
FaMeaon  in  Sedy  v.  Powers;  and  not  being  inconsistent  lonix)!! 
with  reason,  or  with  any  rule  or  practice  of  this  Court>  and  ^^  South 
the  case  being  analogous  to  that  of  a  venire  de  novo,  we  Railway  Co. 
think  it  best  to  adhere  to  it,  and  to  say,  that  wherever,  by 
the  &alt  or  defect  of  finding  by  the  jury  on  the  first  trial, 
the  parties  have  gone  to  trial  a  second  time,  the  party  tdti- 
mately  successful  is  entitled  only  to  the  costs  of  the  trial  in 
which  he  succeeds.''  Aldersony  B. — One  evil  which  for- 
merly  prevailed  was,  that  the  practice  of  the  Coorta  of 
common  law  was  different;  latterly,  the  object  has  been  to 
make  the  practice  uniform;  but  if  we  depart  from  it  in  this 
case,  we  shall  be  introducing  the  very  evil  we  have  endear 
voured  to  prevent]  In  Harrison  v.  Bermett  (a),  one  of  the 
jury  having  absconded  before  the  verdict  was  delivered, 
and  the  Judge  having  discharged  the  rest,  it  was  held  that 
the  plaintiff,  who  succeeded  on  the  second  trial,  was  en- 
titled to  the  costs  of  the  first — Secondly,  at  all  events,  the 
defendants  are  entitled  to  all  the  costs  except  the  costs  of 
the  day.  Where,  after  verdict  for  the  defendant,  a  new 
trial  was  granted,  and  the  plaintiff  after  giving  a  firesh  no- 
tice of  trial,  discontinued,  it  was  held  that  the  defendant 
was  entitled  to  the  costs  of  matters  available  on  the  second 
trial,  although  such  costs  had  been  incurred  in  the  prepara- 
tion for  the  first  trial:  Dcmid  v.  Wilkvn  (b).  The  costs  of 
matters  available  on  a  second  trial  are  costs  in  the  cause: 
Lord  V.  WarcUe  (c). 

Pollock,  C.  B. — ^There  ought  to  be  no  rula  Harrison 
V.  Ben/Mit  (a)  has  certainly  an  aspect  in  favour  of  the  ap- 
plication. But  that  case  was  followed  by /9ee{2^v.Pot(^era(c2) 
and  Brown  v.  Clarke  (e),  in  the  latter  of  which  the  subject 

(a)  1  Dowl.  P.  C.  627.  (cO  3  Dowl.  P.  C.  372. 

(6)  8  Exch.  156.  (e)  12  M.  &  W.  2fi. 

(c)  6Dowl.  P.O.  174. 
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1866.        ^as  distinctly  brought  before  this  OourU  and  it  was  held 

Wall        that  the  party  who  had  succeeded  on  a  second  trial  was  not 

London       entitled  to  the  costs  of  the  trial  where  the  jury  had  been 

"wJ^^     discharged     I  think  that  tiiat  was  (he  proper  course;  and 

Railway  Co.    I  disagree  with  the  view  taken  by  Mr.  Gray  in  his  book  on 

costa     But  even  if  he  is  rights  since  the  practice  has  been 

established  for  nearly  twelve  years,  and  it  is  the  settled 

practice  of  the  Court  of  Queen's  Bench»  it  would  be  wrong 

in  us  to  alter  a  practice  which  hajs  been  so  long  acted  on. 

There  wiU,  therefore,  be  no  rule,  the  Master  having  taxed 

the  costs  in  accordance  with  the  established  practice. 

Aldebson,  B. — I  also  think  that  there  ought  to  be  no 
rule,  since  I  find  that  the  practice  is  settled;  but  if  the 
question  were  to  come  be£Dare  all  the  Judges  my  vote  would 
be  in  favour  of  altering  it 

PlATT,  B. — I  am  of  the  same  opinion. 

Mabtin,  B. — I  agree  with  the  rest  of  the  Court  The 
case  of  Brovm  v.  Clarke  is  decisive  of  the  questioa  With 
respect  to  the  second  point,  I  do  not  see  what  rule  we  can 
follow  except  that  of  disallowing  all  the  costs  of  the  triaL 

Rule  refused 
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1856. 

"^ y ' 

Alexandeb  Hewston  v.  Philups,  Jan,  26: 

Jake  Hewston  v.  Same. 


T 


HE  plaintiff  in  each  of  the  above  cases  had  entered  a  A  bequest  of 

money  in  truit 

plaint  against  the  defendant  in  the  County  Court  of  Lanca-  to  inveet  the 
shire  holden  at  Liverpool.  In  the  fmst  of  these  plaints  the  S^ti^^S^^^ 
particulars  of  demand  were  as  follows: — "The  plaintiff  ofaninHwa^ 

^    ,  '^  and  pay  it  to 

claims  the  sum  of  501.  for  a  legacy  of  the  sum  of  1 001,  left  him  when  of 
to  the  plaintiff  by  the  will  of  W.  Mackay,  dated  the  26th  mwertoapplj 
of  December,  1 838.     And  the  plaintiff  abandons  the  excess  ^J^JJ2^o^ 
beyond  the  sum  of  501,"   In  the  second  of  the  above  plaints  advancement^ 
the  plaintiff,  by  her  particulars  of  demand,  claimed  ''the  gac^"  within 
sum  of  60i.  for  a  legacy  of  50L  left  to  the  plaintiff''  by  the  colirtB^Ad^  ^ 
same  will.     The  plaints  were  tried  by  a  jury,  when  it  ap-  *  ^^  ^^  ^ 
peared  that  W.  Mackay  by  his  will  bequeathed  all  his      ' 
estate  and  effects  to  the  defendant  in  trust  to  sell  the  same, 
and  in  the  first  place  to  pay  debts,  &a ;  and  he  directed  his 
said  trustee  to  stand  possessed  of  lOOZw  in  trust  for  his 
nephew  Alexander  Hewston,  and  that  the  said  sum  should 
be  invested  on  such  security  at  interest  as  his  said  trustee 
should  think'  proper,  and  the  interest  thereof  paid  to  his 
nephew  until  he  attained  the  age  of  twenty-one,  and  on  his 
attaining  that  age  the  testator  bequeathed  to  him  the  said 
sum  of  1001,  absolutely.     Then  followed  a  power  for  the 
trustee,  if  he  should  think  fit,  to  apply  the  whole  or  any 
portion  of  the  lOOl,  towards  the  apprenticing  or  placing  out 
of  the  testator's  nephew  to  any  trade  or  business,  or  other- 
wise for  his  education  or  advancement.     The  testator  then 
bequeathed  to  each  of  his  nieces,  Fanny  Hewston  and  Jane 
Hewston,  the  sum  of  501, ;  and  he  directed  that  those  sums 
should  be  retained  by  his  trustee  or  invested  by  him  in  some 
bank  or  on  security  at  interest,  and  that  the  interest  should 
be  paid  to  or  for  the  use  of  his  nieces  until  they  attained 
the  age  of  twenty-one  or  married ;  and  that>  in  either  of 
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I86&  those  events,  the  50{.  should  be  paid  to  them.  There  was  a 
HxwaTOH  similar  power  for  the  trustee  to  adyance  the  whole  or  any 
Phiujps.  P^'*'^  ^^  ^®  legacy  given  to  the  nieces  towards  the  educa- 
tion and  bringing  up  or  placing  them  out  to  any  business 
for  their  advancement  in  the  world  Then  followed  a  devise 
of  the  residue  in  trust  to  pay  certain  annuities.  When  the 
testator  died  the  cestui  que  trusts  were  infimts,  and  having 
come  of  age  they  entered  these  plaints.  The  defendant 
had  advanced  m<»iey  to  the  mother  of  the  niece  for  her 
support 

It  was  objected  on  behalf  of  the  defendant  in  each  plaint 
that  these  bequests  were  not  **  legacies  "^  within  the  meaning 
of  the  9  &  10  Yict  a  95,  s.  65,  and  consequently  that  the 
county  court  had  no  jurisdiction.  The  judge  overruled 
the  objection,  and  verdicts  were  found  for  the  plaJntifla,  in 
the  first  plaint  with  502.  damages,  and  in  the  second  with 
252.  damagea 

MiJAVoi/rd  now  moved  in  each  case  for  a  rule  calling 
on  the  plaintiff  and  the  judge  of  the  county  court  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue  to  restraiii 
the  judge  firom  further  proceeding  in  the  plaint — ^The 
question  depends  on  the  9  &  10  Vict  a  95,  a  65,  which 
provides  that  the  jurisdiction  of  the  county  court  shall  ex- 
tend to  the  recovery  of  any  demand  not  exceeding  202L 
"which  is  the  whole  or  part  of  the  unliquidated  balance  of 
a  partnership  account,  or  the  amount  or  part  of  the  amount 
of  a  distributive  ibare  under  an  intestacy,  or  ci  the  legacy 
under  a  wUL''  The  subject  matter  of  these  claims  is  not  a 
legacy,  but  a  bequest  in  trust  The  testator  bequeaths  lOOL 
to  the  defendant^  upon  trust  to  invest  the  same  until  his 
nephew  shall  attain  the  age  of  twenty  one,  with  a  discre- 
tionary power  to  apply  the  whole  or  any  part  of  the  money 
towards  the  apprenticing  of  his  nephew ;  and  the  gift  to  his 
niece  is  in  similar  terma  [Alderaon,  R — ^An  account 
must  first  be  taken  of  the  assets  and  debts^  and  the  plaintiff 
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caa  only  be  paid  out  of  the  surplus.    There  may  not  be        ^850. 
any  surplus ;  but  that  cannot  be  known  until  the  account      Huvbion 
is  taken.     That  is  the  reason  why  an  action  at  law  wiU  not      phjuum^ 
lie  for  a  l^acy.]    The  county  court  cannot  deal  with  these 
bequests  unless  it  has  before  it  all  the  legatees  under 
the  wiU. 

Aepkmd  shewed  cause  in  the  first  instanca — ^According 
to  the  plain  language  of  the  65th  section  of  the  9  &  10 
Yict  a  95,  the  county  court  has  jurisdiction  over  these 
plaint&  The  same  objections  would  apply  to  a  daim  to  a 
distributive  share  under  an  intestacy,  and  yet  it  is  clear 
that  such  a  claim  may  be  recovered  in  the  county  court 
In  Pea/rs  v.  WUaon  (a),  real  and  personal  property  was  left 
by  will  to  executors^  upon  trust  to  sell,  and,  after  paying 
certain  legacies,  to  divide  the  residue  among  certain  persons; 
and  a  share  in  such  residue  was  held  to  be  a  legacy,  in 
respect  of  which  the  county  court  had  jurisdiction  toSrce 
payment  There  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  says,  ''We  have  consulted  Lord  CramAOorth 
upon  the  question,  and  he  agrees  with  us  in  thinking  that 
this  is  a  l^acy.  In  truth,  every  legacy  includes  a  trust, 
for  in  a  certain  sense  it  is  a  trust  in  the  executor  to  pay  it 
to  the  legatea''  [Alderaon,  B, — In  that  case  the  executor 
had  nothing  to  do  but  to  pay  over  the  money  to  the  persons 
entitled  to  it :  here  there  is  a  trust  to  be  performed]  The 
gift  to  the  defendant  constituted  him  an  executor :  Story's 
Equity  Jurisprudence,  sect  1067  ;  Williams  on  Executors, 
196,  4th  edit.  [Alderaon,  R — ^How  can  a  plaintiff  abandon 
the  excess  above  50{.  where  the  daim  is  against  an  executor? 
Abandonment  means  a  relinquishment  in  favour  of  a  per- 
son who  is  to  keep  what  is  given  up ;  but  an  executor  who 
is  a  trustee  is  bound  to  administer  the  estata] 

(a)  6  Exch.  833. 
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1856.  MUwa/rd  in  support  of  the  rule. — ^In  the  caae  of  In  re 

HswBTON      FuUer  (a),  Crom^ton,  J.,  says,  ''  The  distinction  suggested 
p^J"  in  Pears  v.  Wilson  (&)  is  between  a  bequest  of  a  I^acy, 

where  there  is  no  further  trust  than  the  simple  one  imposed 
on  an  executor  to  pay  it,  and  a  bequest  in  trust/'  In  Pears 
Y,  Wilson  the  only  duty  imposed  on  the  executor  was  to 
pay  over  the  money  left  by  the  will,  here  there  are  trusts  to 
perform  during  the  minority  of  the  legatees.  Suppose  the 
trustee  had  distributed  all  the  rest  of  the  testator's  estate, 
and  these  sums,  without  any  fault  on  his  part,  had  become 
lost,  could  he  compel  the  other  parties  to  reftmd  I — ^He  was 
then  stopped  by  the  Court 

Aldebson,  B. — ^The  rule  must  be  absolute.  It  is  no  part 
of  the  ordinary  duty  of  an  executor  to  do  what  this  trustee 
is  required  to  do ;  for,  inasmuch  as  the  cestuis  que  trust  are 
infiemts,  he  is  to  invest  the  money  during  their  minority  ; 
and  he  has  a  discretionary  power  to  apply  the  whole  or  any 
part  towards  their  education  or  advancement  That  is  no 
part  of  the  duty  of  an  executor ;  and  therefore  this  is  the 
case  of  a  real  trust.  In  Pears  v.  Wilson  the  Court  deter- 
mined that  a  gift  of  money  to  an  executor  in  trust  to  pay 
it  over  was  not  sufficient  to  deprive  the  county  court  of 
jurisdiction,  but  that  there  must  be  a  real  trust  That  is 
the  case  here. 

Platt,  B. — I  entirely  concur.  The  trustee  is  to  dis- 
tribute the  assets  and  pay  the  legacies  after  payment  of  the 
debts,  so  &r  his  duty  would  &11  within  the  office  of  an 
executor.  But  it  is  not  within  the  office  of  an  executor  to 
take  upon  himself  to  invest  the  property  and  hold  it,  with 
a  discretionary  power  to  apply  it  in  the  education  of  infants 
during  their  minority.     This  case  is  clearly  distinguishable 

(a)  2  £.  &  B.  673.  (6)  6  Ezch.  833. 
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firom  Pea^a  v.  WUaon,  for  here  the  defetidant  had  a  trust        185^- 
to  perform.  Hbwbton 


Bramwell,  B. — I  am  of  the  same  opinion.    The  case  of 

Pears  v.  WiUon  has  been  disposed  of  by  the  observations 

which  have  been  already  made,  and  therefore  I  will  only 

add  a  few  words.     The  calling  a  person  a  trustee  does  not 

mskke  him  one,  but  it  depends  on  whether  he  has  a  real 

trust  to  execute.    In  Pears  v.  Wilson  the  gift  **  upon  trust 

to  sell "  wajB  in  truth  nugatory,  for  the  executor  would  have 

been  bound  to  do  so  upon  a  simple  bequest  to  the  legatees. 

Therefore  that  was  the  mere  case  of  a  legacy,  and  we  are 

not  embarrassed  by  it     Then  are  not  these  plaints  for  the 

nonperformance  of  a  trust  ?    The  plainti£&'  cases  are,  that 

the  defendant  has  received  certain  sums  of  money,  which  he 

wafl  bound  to  invest  during  their  minority,  and  pay  over  to 

them  when  they  came  of  age;  and  that  either  he  has  not 

invested,  or,  having  invested,  has  not  paid  the  money  to  the 

plaintiffi  now  that  they  are  of  age.     Is  not  that  a  plaint  in 

respect  of  a  breach  of  the  defendant's  duty  as  trustee  ? 

If  so,  it  is  clearly  not  a  case  within  the  County  Courts 

Act. 

Rule  absoluta 


V. 

PHiiiLira. 
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1S66. 


Jan,  24.  WINTER  V.  BARTHOLOMEW. 

A  sheriff  en-  J.  HE  plaintiiSrin  this  action  having  obtained  a  judgment 
^^!^,  against  the  defendant,  a  writ  of  fierf&cias  issued;  dild 
ther^  his  ^  *^®  sheriflF  of  Warwick,  under  which  he  entered  a  dwell- 
^^^^  ing-house  which  the  defendant  had  formerly  occupied,  and 
beloDging  to  levied  on  the  goods  therein.  One  Mister,  who  then  occu- 
debtor.  A.  piod  the  house,  claimed  some  of  the  goods  under  a  pur- 
ftctioooftees.  ^^^^'^  ^^  ^®  assignees  of  the  defendant,  who  had  become 
S"  JSriff*  bankrupt,  and  he  conmienced  an  action  of  trespass  against 
who  thereupon  the  sheriff  for  breaking  and  entering  his  house,  and  seizing 
interpleader  ^  goods.  The  sheriff  thereupon  obtained  an  interpleader 
SeXto  or^  summons,  which  was  heard  before  Martm,  R,  who  made 
dered  that  the  the  following  Order  :^ 

execution  ere- 

ditor  be  barred  ''Upon  hearing  &c.,  I  do  order  that  the  claimant  do 
^A.,  ancf^at  formsh  to  the  execution  creditor  a  copy  of  the  inventory  of 
TOrf^^hi^  the  goods  claimed,  and  that  as  to  such  goods  the  execu- 
•oti^obe stay-  tion  Creditor  be  barred.  And  I  do  further  order,  that  the 
that  the  Judge  sheriff  proceed  to  sell  such  goods  (if  any)  of  the  defend- 
«mdOT*^7ln-  *^^  ^  ^^  ^^*  included  in  such  inventory,  and  hand  over 
*«5Pl^^/^5*»  the  proceeds  thereof  to  the  execution  creditor.    And  I  fiir- 

1  Ob  2  \t  iLL  4, 

o.  68,  B.  6,  to  ther  order,  that  all  further  proceedings  be  stayed  in  the 
oe^g8,^fmd    Action  brought  by  the  claimant  against  the  sheriff'' 

that  the  power 

"^^^Si^^it  An  inventory  was  afterwards  delivered  in  pursuance  of 
notappeimng    th©  above  Order:  and  there  were  in  the  house  goods  of  the 

thatthesheriff  ;  ^  ^  ®        ^ 

had  com-         defendant  not  included  in  the  inventory,  and  which  the 

nutted  any  •      .«, 

excess.  shenn  removed  and  sold. 

Field,  on  behalf  of  the  claimant,  in  last  Michaelmas 
Term,  obtained  a  rule,  calling  on  the  sheriff  and  the  plain- 
tiff to  shew  cause  why  so  much  of  ike  above  order  as  stayed 
proceedings  in  the  action  against  the  sheriff  should  not  be 
set  aside;  against  which 
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Lush  now  shewed  cause. — The  leamedJudge  had  power 
to  stay  the  proceedinga  The  authorities  establish  this  rule^ 
that»  where  the  sheriff  has  wrongfully  entered  the  house  of 
a  third  person  and  seized  his  goods,  the  Court  will  not  bar 
him  of  his  action  for  the  wrongful  entry;  but  where  the 
sheriff  is  justified  in  entering  the  house,  the  Court  will 
stay  proceedings,  unless  he  has  been  guilty  of  some  excess. 
That  distinction  was  adverted  to  in  TvnJder  v.  nilder(a) 
by  PoUockf  C.  B.,  who  abstained,  however,  fit>m  expressing 
a  decisive  opinion  on  the  point  now  raised.  In  Abbott  v. 
Richards  (b)  and  Cixter  v.  ChigneU{c),  where  the  inter- 
pleader summons  was  decided  in  favour  of  the  claimant^ 
the  Court  allowed  him  to  maintain  an  action  for  the  break- 
ing and  entering  his  house;  but  in  Jeaaop  v.  Crawley  {d\ 
where  the  interpleader  summons  was  decided  against  the 
claimant,  the  Court  stayed  the  proceedings  in  the  action,  it 
not  being  shewn  that  there  was  any  cause  of  complaint  beycmd 
that  of  entering  the  premises  to  seize  the  goods.  Here  the 
sheriff  was  justified  in  entering  the  house  of  the  claimant^ 
for  he  found  therein  goods  belonging  to  the  execution 
debtor.  It  would  be  a  good  plea  to  the  action,  that  goods 
of  the  execution  debtor  were  in  the  house,  and  that  the 
sheriff  entered  for  the  purpose  of  seizing  them;  therefore, 
if  this  action  be  allowed,  the  question  which  has  been  al- 
ready determined  must  be  again  tried,  viz.  whether  the 
goods  belonged  to  the  execution  debtor. 

The  Court  then  called  on 

Fidd  to  support  the  rule. — ^The  learned  Judge  had  no 
power  to  stay  the  proceedinga  The  Interpleader  Act  (1  & 
2  Will  4,  c.  58,  s.  6)  only  applies  to  disputed  claims  to 
goods  seized  by  the  sheriff,  and  not  where  compensation 

(a)  4  Exch.  187.  (c)  15  Q.  B.  217. 

(5)  3  D.  &  L.  487.  {d)  16  Q.  B.  212. 
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}^-  ^  in  sought  for  a  trespass:  HotUer  v.  Laurie  (a).  There 
Mauley  J.,  says,  **  It  is  true,  power  is  given  to  the  Court  to 
make  '  such  rules  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  caae ;'  but  that  means 
according  to  the  circumstances  of  the  case  in  which  the 
Act  confers  the  jurisdiction,"  Jessop  v.  Crawley  (b)  was 
decided  on  the  County  Courts  Act  (9  &  10  Vict  c.  95,  & 
118).  Under  the  1  &  2  WilL  4,  c.  58,  s.  6,  the  Court  has 
no  power  to  adjudicate  as  to  the  right  to  the  goods  with- 
out ihe  consent  of  the  parties,  but  can  only  make  an  order 
for  the  adjustment  of  the  claim  by  a  jury.  Ti/nJder  v.  HUr 
der  is  distinguishable,  because  there  the  execution  debtor 
was  the  owner  of  the  house  in  which  the  goods  were  seized, 
and  consequently  the  breaking  and  entering  the  house  was 
part  of  the  same  transaction  as  the  seizure  of  the  goods. 
This  is  the  case  of  a  trespass  committed  in  the  house  of 
one  party  in  order  to  seize  the  goods  of  another. 

Pollock,  C.  B. — ^The  rule  must  be  discharged.  The 
question,  which  arises  upon  the  construction  of  the  Inter- 
pleader Act  (1  &  2  WilL  4,  c.  58,  a  6)  is,  whether,  when  a 
sheriff  has  entered  the  house  of  a  third  party,  and  has 
seized  therein  some  goods  which  he  is  justified  in  seizing, 
and  others  which  he  had  no  right  to  seize,  but  acting  under 
a  bon4  fide  notion  that  he  had  such  right,  he  can  be  alto- 
gether protected  by  an  interpleader  order;  or  whether  the 
claimant  can  proceed  for  mere  nominal  damage  in  break- 
ing and  entering  his  house.  I  am  of  opinion  that,  upon 
the  true  construction  of  the  Act,  the  Court  or  a  Judge  may 
stay  the  proceedings  in  such  action.  The  object  of  the 
statute  was  to  enable  Courts  of  law  to  give  relief  against 
adverse  claims;  and  the  1st  section,  which  applies  to  de- 
fendants generally,  authorises  the  Court  to  order  the  claim- 
ant to  state  the  nature  and  particulars  of  his  claim,  and 

(^  3  a  B.  334.  {h)  15  Q.  K  21S. 
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"to  make  such  other  ndea  cmd  orders  therein  as  to  costs  .  ^^^ ^ 
and  aU  other  matters  as  may  appear  to  be  just  and  reason-  Wutxb 
able."  There  is  no  question  about  the  power  of  the  Court  Babtholo- 
with  respect  to  the  class  of  cases  provided  for  by  that  sec- 
tion. Those  were  cases  in  which  Courts  of  equity  continu- 
ally  stayed  actions  at  law,  and  the  intuition  of  the  Legisla^ 
ture  was  to  give  to  Courts  of  law  a  power  analogous  to  that 
of  Courts  of  equity.  At  the  same  time  it  was  well  known 
that  sheriffii  were  often  placed  in  considerable  difficulty; 
for  wh««  they  were  called  upon  to  execute  a  writ  they 
were  liable  to  an  action  if  they  did  not  levy,  and  they  were 
liable  to  an  action  if  they  seized  the  wrong  goods.  No 
doubt  that  difficulty  was  frequently  made  the  means  of 
harassing  them  and  of  creating  costs.  To  remedy  this 
acknowledged  grievance,  provision  is  made  by  the  6th  sec- 
tion, which  recites,  that  "  difficulties  sometimes  arise  in  the 
execution  of  process  against  goods  and  chattels,  &c.,  by  rea- 
son of  claims  made  to  such  goods,  &c.,  whereby  sherifiSs  and 
other  officers  are  exposed  to  the  hazard  and  expense  of  ac- 
tions, and  it  is  reasonable  to  afford  relief  and  protection  in 
such  cases,''  &c.  The  statute  then  enables  the  Court  to 
call  the  parties  before  them,  "and  thereupon  to  exercise, 
for  the  adjustment  of  such  claims  and  the  relief  and  pro- 
tection of  the  sheriff  or  other  officer,  all  or  any  of  the 
powers  cmd  authorities  h^ereiribefore  coTUai/ned,  and  make 
such  rules  and  decisions  as  shaU  appear  to  be  just  accord- 
vng  to  the  drcv/mstances  of  the  case."  One  of  the  powers 
thereinbefore  contained  is  the  power  to  stay  proceedings  in 
actions,  and  that  is  as  much  given  by  the  6th  section  as  if 
it  had  said  so  in  terms;  and  can  anything  be  more  just 
and  reasonable  than  that  a  sheriff,  who  has  entered  a  house 
for  the  purpose  of  executing  a  writ,  and  has  bon&  fide 
seized  some  goods  of  the  execution  debtor,  and  also  other 
goods  which  he  has  given  up,  and  who  has  been  guilty 
of  no  excess,  should  be  protected  against  a   harassing 

VOL.  XI.  AAA  EXCH. 
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^^^'  ^  irnd  expensive  action.  Tho  cause  of  Holliei'  v.  Laurie  (a) 
13  no  authority  the  other  way.  In  that  case  goods  seized 
by  the  sheriff  under  a  fi.  fa.  against  A.  out  of  this  Court 
were  claimed  by  B.,  to  whom  they  were  restored  after  an 
interpleader  issue.  B.  brought  an  action  of  trespass  against 
the  sheriff  for  enteringher  house  on  the  occasion  of  the  seizure, 
and  the  Court  of  Common  Pleas  refused  to  stay  the  proceed- 
ings. There  the  learned  Judge  who  made  the  interpleader 
order  did  not  stay  the  proceedings;  and  the  Court  say, 
that^  if  the  proceedings  were  a  violation  of  the  interpleader 
order,  the  application  for  relief  should  have  been  made  to  this 
Court,  in  which  the  interpleader  took  place.  It  is  not  denied 
that  this  Court  had  power  to  stay  the  proceedings;  for  if  the 
Court  of  Common  Pleas  had  solemnly  decided  that  there  was 
no  such  power^  they  never  would  have  suggested  that  an  ap- 
plication for  that  purpose  might  be  made  to  this  Court 
Therefore  that  case  is  no  authority  to  prevent  us  from  stay^ 
ing  the  proceedings  in  an  action  against  the  sheriff  where 
there  is  no  real  grievance  beyond  that  of  the  seizure  of  the 
goods.  For  these  reaaons  I  think  that  the  rule  ought  to 
be  discharged. 

Alderson,  B. — I  am  of  the  same  opinion.  The  object 
of  the  Interpleader  Act  is  the  adjustment  of  adverse  claims; 
but  there  is  incidentally  a  power  to  protect  the  sheriff 
when  he  is  subject  to  an  action,  and  it  is  unjust  that  he 
should  be  sued.  If  the  sheriff  has  been  guilty  of  misconduoty 
the  Court  will  not  protect  him;  but  where  he  has  done 
no  wrong,  the  legislature  intended  that  the  Court  or  Judge 
who  makes  the  interpleader  order  should  protect  him  against 
vexatious  actiona  There  is  no  injustice  in  so  construing 
the  Act,  because  the  sheriff  is  liable  to  punishment  where 
he  has  done  wrong :  it  is  not  that  he  is  to  be  exempt,  but 
only  that  the  Court  is  to  exercise  a  discretion  as  to  whether 

(a)  3  C.  B.  334. 
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he  is  to  be  protected  or  punished  It  is  much  more  just  ^  l^M. 
that  the  matter  should  be  left  to  the  discretion  of  the  Court 
or  a  Judge,  than  that  the  sheriiF  should  be  subject  to  veza- 
tious  actions ;  and  that  is  certainly  the  meaning  of  the  legis- 
lature and  the  true  construction  of  the  Act  The  1st 
section  is  founded  on  the  original  bill  of  interpleader,  which 
was  only  entertained  by  the  Court  of  Chancery  and  under 
particular  circumstances,  and  it  enables  a  Court  of  law  to 
give  relief  where  one  person  has  brought  against  another 
an  action,  either  of  assumpsit^  debt,  detinue,  or  trover,  and 
the  subject  matter  of  the  suit  is  claimed  by  a  third  party. 
In  that  case  it  is  clear  that  a  Court  of  law  has  power  to 
stay  proceedings  in  the  action.  The  6th  section,  which 
provides  for  the  case  of  a  sheriff,  enables  the  Court  to  exer- 
cise "all  or  any  of  the  powers  and  authorities  thereinbefore 
contained.''  It  does  not  mention  any  form  of  action,  be- 
cause it  was  notorious  that  the  remedy  against  the  sheriff 
for  wrongfully  seizing  and  taking  goods  was  by  action  of 
trespass,  and  that  the  breaking  and  entering  a  dwelling- 
house  for  that  purpose  was  a  mere  aggravation  of  the 
trespasa  The  statute  gives  a  power  to  adjust  the  daim 
and  protect  the  sheriff  by  staying  proceedings  if  an  action 
has  been  brought,  and  if  not,  by  prohibiting  an  action  from 
being  brought  In  my  opinion,  that  is  the  true  construc- 
tion of  the  Interpleader  Act. 

Platt,  B. — ^I  am  of  the  same  opinion.  The  sheriff  bon& 
fide  entered  the  claimant's  house,  and  he  was  justified  in 
entering,  because  some  goods  belonging  to  the  execution 
debtor  were  in  it  Therefore,  the  only  question  was,  whe- 
ther he  had  infringed  upon  the  claimant's  property.  The 
Judge  ordered  that  the  execution  creditor  be  barred  as  to 
the  goods  claimed,  and  that  the  rest  be  delivered  up  to  the 
sheriff;  and  in  order  to  prevent  useless  litigation,  be  stayed 
proceedings  in  an  action  which  the  claimant  had  brought 
against  the  sheriff  for  breaking  and  entering  his  house.     It 

A  A  A  2 


710  EXCHEQUER  REPORTS. 

seems  to  me  that  the  learned  Judge  had  power  to  stay  the 
proceedings.  The  6th  section  authorised  him  to  make  such 
Babiholo-  decision  as  should  appear  to  be  just  according  to  the  cir- 
cumstances of  the  case ;  and  nothing  can  be  more  just  than 
to  prevent  the  sheriff  from  bemg  harassed  by  an  action  in 
which  no  more  than  nominal  damages  could  be  recovered. 
If  the  sheriff  broke  the  outer  door,  or  in  any  other  way  mis- 
conducted himself,  the  Court  would  not  stay  the  proceed- 
ings ;  but  where  he  has  acted  bona  fide,  it  is  monstrous  to 
suppose  that  it  was  ever  intended  that  he  should  be  subject 
to  an  action. 

Martin,  R — I  am  of  the  same  opinion.  I  have  oon^ 
stantly  made  orders  of  this  kind  A  sheriff  enters  the 
house  of  a  third  party  and  seizes  goods  therein.  If  the 
goods  do  not  belong  to  the  execution  debtor,  the  sheriff 
is  a  trespasser;  but  if  they  do,  then  his  entxy  is  justified 
by  the  event  That  is  the  common  and  ordinary  case, 
and  the  universal  mode  of  dealing  with  it  is  to  make  an 
order  directing  an  issue  to  be  tried,  and  prohibiting  any 
action  against  the  sheriff  This  case  differs  in  no  way,  ex- 
cept that  some  of  the  goods  belonged  to  the  claimant^  and 
an  action  was  commenced  against  the  sheriff  before  he  ob- 
tained the  interpleader  summons.  Under  those  circum- 
stances, I  am  cleavly  of  opinion  that  the  Act  gives  the  power 
to  stay  the  proceedings.  The  1st  section  provides  for  the  case 
of  a  person  being  sued  who  does  not  claim  any  interest  in 
the  subject-matter  of  the  suit ;  and  that  is  confined  to  actions 
of  assumpsit^  debt,  detinue,  and  trover,  so  that  under  that 
section  no  question  as  to  a  trespass  can  arisa  The  6th  sec- 
tion, which  relates  to  sheriffs,  has  a  different  object  It  be- 
gins by  reciting  that  "difficulties  sometimes  arise  in  the 
execution  of  process  against  goods  and  chattels,  by  reason 
of  claims  being  set  up  by  third  persons,  whereby  sherifis  are 
exposed  to  the  hazard  and  expense  of  actions''  &c.  Can 
there  be  a  doubt  that  that  applies  to  the  case  of  a  sheriff 
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being  informed  that  goods  of  the  execution  debtor  are  in 
the  house  of  a  third  person,  whereupon  he  enters  and  seizes 
at  his  peril?  The  statute  then  authorises  the  CSourt,  as  well 
before  as  after  any  action  brought  against  the  sheriff,  to 
call  the  parties  before  them  and  to  exercise,  for  the  adjust- 
ment of  the  claim  and  relief  and  protection  of  the  sheriff, 
all  or  any  of  the  powers  thereinbefore  contained,  and  to 
make  such  rules  and  decisions  as  shall  appear  to  be  just, 
according  to  the  circumstances  of  the  case.  Here  the 
sheriff  entered  a  house,  and  seized  goods  which  it  was  al- 
leged belonged  to  the  execution  debtor,  but  which  in  fact 
belonged  to  another  person;  but  it  cannot  be  contended 
that  the  sheriff  was  liable  to  an  action  in  respect  of  the 
entering  of  the  house  and  not  in  respect  of  the  seizing 
of  the  good&  The  case  of  Hollier  v.  Laurie  (a)  seems 
to  me  to  proceed  on  the  fallacy,  that  there  are  two  rights 
of  action  against  the  sheriff,  one  for  entering  the  house, 
and  another  for  seizing  the  goods;  whereas,  in  truth,  there 
is  but  one  right  of  action  in  respect  of  the  whole  transac- 
tion, and  as  to  that  the  Interpleader  Act  enables  the  Court 
to  stay  proceedings.  Such  has  been  the  constant  practice. 
If  indeed  the  sheriff,  in  the  execution  of  the  writ^  has  com- 
mitted any  real  grievance,  the  Court  will  allow  the  injured 
party  to  bring  an  action;  but  if  he  has  done  no  real  wrong, 
the  Court  will  stay  proceedings  against  him. 


1856. 


Rule  discharged. 


(0  3  C.  B.  334. 
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1866. 


Jan,  86. 

An  applica- 
tion lor  a  dis- 
covery of  do- 
cuments un- 
der the  50th 
section  of  the 
Common  Law 
Procedure 
Aot»1854, 
must  be  made 
upon  the  affi- 
davit of  a 
'^riy  to  the 
came. 

Under  the 
51st  section  of 
that  Act  a 
party  cannot 
interrogate  as 
to  the  con- 
tents of 
written  docu- 
ments. 


Hersc&feld  v.  Clarke. 

MLACKBURN  moved  for  a  rule,  calling  on  the  defend- 
ant to  shew  cause  why  he  should  not  state  what  documents 
he  has  in  his  possession  or  power  relating  to  the  matters  in 
dispute,  and  whj  the  plaintiff  should  not  be  at  liberty  to 
inspect  the  same. 

Issue  had  been  joined  in  the  action,  which  was  brought 
to  recover  compensation  for  injury  to  the  plaintiff's  goods 
whilst  on  board  the  defendant's  ship  on  a  voyage  from 
London  to  Constantinople;  and  the  question  was,  whether 
the  ship  was  seaworthy  at  the  commencement  of  the  voyage. 
The  plaintiff  resided  at  Constantinople,  and  therefore  there 
was  no  affidavit  by  him  in  support  of  the  application;  but 
the  affidavit  of  a  third  party  stated  "  that,  shortly  after  the 
vessel  sailed  from  London,  she  put  into  Portsmouth  in  dis- 
tress, and  that  afterwards  the  cargo  was  unloaded  and  the 
vessel  repaired;  that  deponent  believes  that  the  defendant 
has  in  his  possession  or  power  a  log-book  kept  during  the 
voyage,  surveys  of  the  ship  and  cargo  made  at  Portsmouth, 
bills  for  repairs,  and  letters  from  the  captain  of  the  vessel  re- 
lating to  the  voyage  and  repairs;  that  deponent  is  advised 
and  verily  believes  that  the  plaintiff  will  derive  benefit 
from  an  inspection  of  the  documents  in  the  defendant's  pos- 
session or  power;  and  the  discovery  now  sought  for,"^  &c. 
A  similar  application  had  been  made  to  Platty  B.,  at  Cham- 
bers, who  refused  it,  on  the  ground  that  the  50th  section  (a) 


(a)  Sect.  60.  "  Upon  the  appli- 
cation of  either  party  to  any  cause 
or  other  civil  proceeding  in  any 
of  the  superior  Courts,  upon  an 
affidavit  by  such  party  of  his  be- 
lief that  any  document,  to  the 
production  of  which  he  is  en- 
titled for  the  purpose  of   dis- 


covery or  otherwise,  is  in  the 
possession  or  power  of  the  oppo- 
site party,  it  shall  be  lawful  for 
the  Court  or  Judge  to  order  tliat 
the  party  against  whom  such  ax>- 
plication  is  uiade^  or  if  such  par- 
ty is  a  body  corporate,  that  some 
officer  to  be  named  of  such  bodv 
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of  the  Common  Law  Procedure  Act,  1864,  requires  the  affi-        1^^- 
davit  of  the  plaintiff  himself     But  if  it  is  imperative  that   HiBsoHnui 
the  affidavit  be  made  by  the  plaintiff  himself  the  provision       claru. 
will  in  many  cases  be  inoperative.     It  could  never  have 
been  the  intention  of  the  legislature  that  a  corporation,  or 
a  sick  person,  should  be  deprived  of  the  benefit  of  that  en- 
actment    [Alder son,  BL — The  50th  section  requires  an 
affidavit  of  the  party  himself:  it  may  be  inconvenient^  but 
such  is  the  language  of  the  Act;  and  can  it  be  said  that 
that  construction  leads  to  any  absurdity  ?]     The  plaintiff 
then  asks  for  leave  to  deliver  interrogatories  under  the  51st 
section  (b).    [C.  Pollock  referred  to  ScoU  v.  Zygomala  (p). 
Alderaon,  B. — By  the  51  st  section,  the  power  to  interro* 
gate  is  placed  on  the  same  footing  as  the  exatnination  of 
witnesses;  but  it  is  confined  to  those  matters  as  to  which  a 


corporate  sAiall  answer  on  afii- 
davit,  stating  what  documents 
he  or  they  has  or  have  in  his 
or  their  possession  or  power 
relating  to  the  matters  in  dis- 
pnte^  or  what  he  knows  as  to  the 
cuiiody  they  or  aty  of  them  are 
in,  and  whether  he  or  they  ob- 
jects or  object  (and,  if  so,  on 
what  grounds;  to  the  production 
of  such  as  are  in  his  or  their 
possession  or  power;  and  upon 
such  affidavit  being  made,  the 
Court  or  Judge  may  make  such 
fttrther  order  thereon  as  shall  be 
just.'' 

(6)  Sect  61.  ^  In  all  causes  in 
any  of  the  superior  Courts,  by  or- 
der of  the  Court  or  a  Judge,  the 
plaintifif  may,  witb  the  declara- 
tion, and  the  defendant  may, 
with  the  plea,  or  either  of  them 
by  leave  of  the  Court  or  a  Judge 
may,  at  any  other  time,  deliver 
to  the  opposite  party  or  his  at- 


torney (provided  such  party,  if 
not  a  body  corporate,  would  be 
liable  to  be  called  and  examined 
as  a  witness  upon  such  matter) 
interrogatories  in  writing  upon 
any  matter  as  to  whidi  discovery 
may  be  sought,  and  require  such 
party,  or  in  the  case  of  a  body 
corporate  any  of  the  officers  of 
such  body  corporate,  within  ten 
days  to  answer  the  questiona  in 
writing  by  affidavit,  to  be  sworn 
and  filed  in  the  ordinary  way ; 
and  any  party  or  officer  omitting, 
without  just  caose,  sufficiently  to 
answer  all  questions  as  to  which 
a  discovery  may  be  sought  with- 
in the  above  time,  or  such  ex- 
tended time  as  the  Court  or  a 
Judge  shall  allow,  shall  be  deem- 
ed to  have  committed  a  con- 
tempt of  the  Court,  and  shall  be 
liable  to  be  proceeded  against 
accordingly." 
(c)  4  E.  &  B.  483. 
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1806.  discovery  may  be  sought.  The  plaintiff  could  not  ask  a 
HsBBOHFiLD  witiiess  the  contents  of  the  documents  in  question,  and 
Clarks.  therefore  he  cannot  interrogate  as  to  their  contents.]  The 
plaintiff  may  interrogate  upon  any  matter  as  to  which  he 
might  have  a  discovery  in  equity.  Soatt  v.  Zygomala 
only  decided  that  where  the  plaintiff  could  proceed  under 
the  50th  section  for  an  inspection  of  the  documents  that 
was  the  proper  course,  and  not  to  apply  under  the  51st 
section.  At  all  events,  the  plaintiff  is  entitled  to  an  order 
for  the  inspection  of  the  documents  under  the  14  &  15 
Vict  a  99>  a  6:  HvM  v.  Hewit  (a).  [Alderaon,  B. — In 
insurance  cases  it  was  the  common  practice  for  the  Court 
under  its  general  jurisdiction  to  order  an  inspection  of 
documenta] 

C,  Pollock  shewed  cause  in  the  first  instanca — ^The  ap- 
plication for  a  discovery  under  the  50th  section  must  be 
founded  on  the  affidavit  of  the  plaintiff  himself — He  was 
then  stopped  by  the  Court 

Alderson,  B. — ^We  (b)  are  all  of  opinion  that  an  appli- 
cation under  the  50th  section  must  be  made  upon  the  affi- 
davit of  the  plaintiff  himself  But  the  rule  may  be  abso- 
lute to  deliver  to  the  defendant  interrogatories  as  to  what 
documents  he  has  in  his  possession  or  power,  but  not  as  to 
their  contents;  and  if  the  defendant  admit  that  he  has  cer- 
tain documents,  then  the  Coiui;  may,  under  the  14  &  15 
Vict.  c.  99;  &  6,  or  by  its  general  jurisdiction,  order  an  in- 
spection of  them. 

Bule  absolute  accordingly. 

(a)  7  Exch.  236.  (6)  Aldenony  R,  PlaUy  B.,  and  BramuMy  R 
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1866. 

Brown  v.  Overbury.  Jan.  18. 

Action  for  money  had  and  received  to  the  nae  of  the  The  defendant 
plaintiff — ^Plea>  never  indebted.  hSde^ora 

At  the  trial  before  Coleridge,  J.,  at  the  last  Warwick  «»«•>  ^^^^ 

.  .  ^i"*  to  be  de- 

AasizeB,  it  appeared  that^  in  the  spring  of  1856,  certain  per-  dded  by  the 

sons  had  subscribed  to  a  steeple  chase,  to  be  run  in  the  gtewwdB. 

neighbourhood  of  Henley,  in  Warwickshira    The  defendant  ^^^^^^ 

was  treasurer  of  the  race,  and  the  plaintiff  sought  to  recover  stewtrde  met, 

but  were  una- 

from  him  261.,  being  the  amount  of  the  town  stakes,  which  ble  to  egree^ 

the  plaintiff  alleged  were  won  by  his  horse,  called  "  Minor."  ^^^  of  the 

According  to  the  articles,  any  dispute  as  to  the  race  was  to  P^*"**^^^-^ 

be  decided  by  the  award  of  four  stewards.    A  dispute  infaTotir 

ffw  11  11  of  another 

arosa  The  stewards  met,  but  were  unable  to  agree  as  to  hone,  in  an 
the  winner,  two  being  in  fiivour  of  "  Minor,"  and  two  in  *^tiff  to*re- 
fitvour  of  another  horse,  called  "  Prince  Albert''  oov»  t^«  , . 

It  was  submitted  on  the  part  of  the  defendant,  that,  un-  that  it  waa  a 
der  these  circumstances,  the  action  could  not  be  maintained ;  ^ent^Uiat^* 
and  the  learned  Judge  was  of  that  opinion.    The  plaintiff's  ^m«  "hould 

°  ^  '^  be  a  deoiBion 

counsel  then  proposed  to  prove  that  the  plaintiff's  horse  of  the  stew- 
actually  won,  and  that  he  was  entitled  to  the  stakes  on  ^M^le;^and 
the  merits;  and  it  was  further  contended,  that,  at  all  events,  ^*c^*/^' 
the  plaintiff  was  entitled  to  recover  back  the  amount  of  his  rabmit  the 

qneation  to 

contribution  to  the  stakes.    The  learned  Judge  was  of  a  the  jury,  or 
different  opinion,  and  nonsuited  the  plaintiff  his^^iint  of 

oontribntlon. 

C.  J.  Merewether,  in  last  Michaelmas  Term,  obtained  a 
rule  nisi  to  set  aside  the  nonsuit,  and  for  a  new  trial; 
against  which 

Hayes  now  shewed  cause. — First,  the  learned  Judge  was 
correct  in  refusing  to  try  the  plaintiff's  right  to  the  stakes 
on  the  merita  The  rules  of  the  race  require  that  the  event 
shall  be  determined  by  the  award  of  the  stewards,  and  there 
can  be  no  valid  decision  unless  they  concur.     If,  indeed, 


V. 

Otebbubt. 
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1856.  the  stewards  are  unable  or  incompetent  to  decide,  then  the 
Brown  question  may  be  submitted  to  a  jury:  MarryaU  v.  Bra- 
derick{a);  but  in  this  case,  for  aught  that  appears,  the 
stewards  might  again  meet  and  come  to  an  unanimous  de- 
cision. The  plaintiff  had  no  right  to  submit  the  case  to  the 
jury  unless  he  proved  that  the  stewards  were  incompetent 
to  entertain  it — Secondly,  the  plaintiff  cannot  recover  back 
his  contribution  to  the  stakes.  There  has  been  no  resdsaion 
of  the  contract,  and  therefore  the  defmdant  is  justified  in  re- 
taining the  stakes  imtil  the  winner  has  be^i  declared.  In 
MwrryaU  y.  Broderick  (a),  Parhe,  B.,  says,  ''  Even  if  the 
plaintiff  had  given  notice  in  due  time  that  he  should  re- 
quire his  stake  to  be  returned,  this  being  a  legal  horse-race, 
I  have  great  doubts  whether  it  would  be  recoverable,  the 
agreement  being,  that  it  should  be  deposited  to  abide  the 
event,  whidx  agreement  cannot,  as  it  seems  to  me,  be  varied 
without  the  assent  of  all  partiea^' 

Mellor  in  support  of  the  rule. — ^The  plaintiff  had  a  right 
to  have  the  question  determined  by  the  jury.  The  case  is 
analogous  to  that  of  a  reference  to  arbitration,  which  ia  no  bar 
to  an  action  in  respect  of  the  same  matter;  for  an  agree- 
ment which  ousts  the  superior  Courts  of  their  jurisdiction 
is  illegal  and  void:  Scott  v.  Avery  (b).  The  decision  of 
the  stewards  is  not  a  condition  precedent  to  the  winner's 
right  to  recover  the  stakes.  MarryaM  v.  Broderick  shews, 
that  if  the  stewards  are  unable  to  agree,  the  matter  must 
be  determined  by  a  jury.  At  all  events  the  plaintiff  is  en- 
titled to  recover  back  his  deposit  Bate  v.  CaHwrigkt  (c) 
decided  that  money  deposited  with  a  stakeholder,  as  a  bet 
on  the  event  of  a  foot  race,  may  be  recovered  from  him  by 
either  party,  after  the  race  has  been  run  and  the  parties 
differ  as  to  the  winner. 

Alderson,  B. — The  rule  must  be  discharged.  Every 
contract  must  be  determined  according  to  the  circumstances 

a)  2  M.  &  W.  :J6».  (b)  S  Exch.  4«7.  fc)  7  Price,  />40. 
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bekmging  to  it    This  is  one  of  racing,  and  the  universal      ^  1856.^ 

practice  has  been,  that^  in  order  to  ascertain  who  is  to  have       Bbowk 

the  stakes,  it  must  first  be  determined  who  is  the  winner,  not     qysbbubt. 

in  the  opinion  of  a  jury,  but  of  the  persona  appointed  to 

decide  it^  viz.  the  judge  or  the  stewards.     If  they  have  d^ 

termined  it,  then  the  event  has  happened  which  entitles  the 

winner  to  recover  the  stakes.     In  this  case,  the  stewards 

have  come  to  no  decision,  but  it  may  be  that  they  will  when 

they  meet  again.     If  the  plaintiff  cannot  get  a  decision  from 

the  stewards,  and  it  becomes  impossible  finally  to  determine 

to  whom  the  stakes  belong,  it  may  be  that  each  party  may 

recover  back  his  contribution.     The  plaintiff,  in  the  first 

instance,  seeks  to  recover  the  stakes,  because  there  has  been 

a  supposed  decision  in  his  favour;  that,  however,  fails,  and 

then  he  attempts  to  submit  the  case  to  a  jury,  or  to  get  back 

his  contribution  because  there  has  been  no  decision.     That 

he  cannot  do»  for  he  has  not  shewn  that  he  is  unable  to  get 

a  decision  firom  the  steward& 

Plait,  B. — I  am  of  the  same  opinion. 

Mabtut,  R — ^The  action  was  brought  on  a  supposed  deci- 
sion of  the  stewards  in  &vour  of  the  plaintiff.  If  he  had 
established  that,  the  event  would  have  happened  which 
entitled  him  to  recover.  But  he  failed,  for  there  had  been  no 
decision  cm  the  subject  He  then  offered  to  prove  that  he 
was  entitled  to  the  stakes  because  his  horse  won;  but  he 
cannot  do  so,  for  certain  persons  have  been  appointed  by 
all  parties  to  decide  which  horse  was  the  winner.  It  could 
never  be  contended,  that,  in  the  event  oi  a  decision  by  the 
stewards,  erroneous  but  without  firaud,  the  question  could 
be  submitted  to  a  jury.  The  judgment  of  the  stewards 
in  the  case  of  a  horse-race  must  necessarily  be  conclusive; 
they  are  expressly  appointed  to  decide  the  matter,  and 
there  is  no  appeal  from  them.  It  is  a  condition  precedent 
to  the  plaintiff's  right  to  recover,  that  he  obtain  the  judg- 


718 


1856. 


Brown 
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ment  of  the  stewards^  if  practicable;  and  there  is  nothing 
to  shew  that  it  is  not  The  defect  in  the  case  is,  that  there 
has  been  no  decision :  it  is  like  an  action  on  a  judgment  of 
a  Court  below,  when  no  judgment  has,  in  fiact,  been  pro- 
nounced. 

Rule  discharged. 


•/an.  30. 


BoviLL  V.  Pimm  and  RANDa 


T 


Inl844,0.ob.  1  HE  declaration  stated  that  the  plaintifif  was  the  first 
for  *' Improve-  and  true  inventor  of  a  certain  new  manufacture,  that  is  to 
menta  in  ^^^^  ^£  « Improvements  in  manufacturing  wheat  and  other 


grain  into  meal  and  flour;''  and  thereupon  her  Majesty 
Queen  Victoria,  by  letters  patent  duly  sealed  in  that  behalf 
&c.,  granted  the  plaintiff,  his  executors  &c.,  the  sole  privil^^e 
to  make,  use,  exercise,  and  vend  the  said  invention  within 
England  for  the  term  of  fourteen  years  from  the  18th  of 
August,  1846,  subject  to  a  condition  that  the  plaintiff  should 


grinding 
wheat  and 
other  grain." 
He  described 
as  hia  inven- 
tion "the 
forcing  and 
distributing  of 
atmoapherio 
air  finom  the 
eye  or  centre 
of  miU-etonee, 

for  the  purpOBe  of  cooling  the  grain  during  the  process  of  grinding ; "  this  was  effscted  bj 
an  air-box  placed  below  the  mill-stones,  into  which  air  was  forced  by  the  rapid  rotation  of 
a  &n  or  blower,  which  caused  a  current  of  air  perpendicular  to  the  axis  of  the  &n;  and  the 
air  was  conducted  by  a  pipe  through  the  eye  of  the  lower  stone  to  the  centre  of  the  two 
stones,  and  there  distributed  between  them  by  an  apparatus  provided  with  fans  or  arms. 
In  1846,  the  plaintiff  obtained  a  patent  for  "  Improvements  in  manufacturing  wheat  and 
other  grain  into  m^  and  flour."  His  invention  consisted  of  ti^e  application  of  ventilating 
vanes  or  screws  at  the  centre  of  the  stones  for  supplying  the  air  between  the  grinding  sur* 
fiuses;  a  portable  ventilating  machine,  blowing  by  a  screw  vane,  which  caueed  a  current  of 
air  parallel  to  the  axis  of  the  vane,  was  attached  externally  to  the  eye  of  the  upper  mill- 
stone; the  screw  vane  being  set  in  rapid  motion,  the  air  was  compelled  to  pass  Um>ugh  the 
eye  into  the  centre  of  the  two  stones,  and  so  find  its  way  out  between  them.  In  1851,  the 
defendant  obtained  a  patent  for  "  Improvements  in  grindiDg|  wheat,*'  and  his  plan  was  to 
remove  firom  the  centre  of  both  stones  a  large  circular  portion  of  each,  and  in  this  space, 
opposite  to  the  separation  of  the  two  stones,  to  place  a  fui  or  blower,  by  the  rapid  rotation 
of  which  a  centrifugal  motion  was  given  to  the  air,  and  it  was  driven  between  the  stones: 
— Hddf  first,  that  the  defendant's  invention  was  no  infringement  of  the  plaintiff's,  but 
that  each  was  a  new  method  of  accomplishing  a  well-known  object,  vii.  the  cooling  grind- 
ing substances  by  the  common  principle  of  obtaining  a  current  of  air  by  a  rotating  vane. 
Secondly,  that  the  construction  of  the  specification  was  a  question  of  law  for  the  Court, 
and  not  for  the  jury. 
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within  six  calendar  months  next  after  the  date  of  the  letters  ^d^^* 
patent^  cause  to  be  enrolled  in  the  High  Court  of  Chancery 
an  instrument  in  writing  under  his  hand  and  seal,  particu- 
larly describing  and  ascertaining  the  nature  of  his  said 
invention,  and  in  what  manner  the  same  was  to  be  per- 
formed. And  the  plaintiff  did,  within  the  time  prescribed, 
fulfil  the  said  condition.  And  the  defendant,  during  the 
said  time,  did  infringe  the  plaintiff's  right 

Pleas — First,  that  her  said  Majesty  did  not,  by  the  said 
letters  patent,  make  such  grant  as  alleged.  Secondly,  that 
the  plaintiff  was  not  the  first  and  true  inventor  of  the  said 
supposed  new  manu&cture,  as  alleged.  Thirdly,  that  the 
said  supposed  invention  was  not  a  new  manufacture. 
Fourthly,  that  the  plaintiff  did  not,  within  six  calendar 
months  next  after  the  date  of  the  said  letters  patent,  cause 
to  be  enrolled  in  the  said  Court  of  Chancery  any  instru- 
ment in  writing  under  his  hand  and  seal,  particularly 
describing  and  ascertaining  the  nature  of  his  said  alleged 
invention,  and  in  what  manner  the  same  is  to  be  performed. 
Fifthly,  not  guilty. — Upon  which  issues  were  joined. 

The  particulars  of  breaches  delivered  with  the  declaration 
were  as  follows : — That  the  defendants,  in  or  about  July, 
1853,  and  thence  hitherto  firom  time  to  time,  have  erected 
and  used  at  their  mill  at  Dockhead,  in  the  county  of 
Surrey,  machinery  for  manufacturing  wheat  and  other 
grain  into  meal  and  flour,  having  a  ventilating  vane  or 
screw  or  similar  apparatus  fitted  to  the  eye  of  the  stone,  as 
described  in  the  specification  of  the  letters  patent  in  the 
declaration  mentioned. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings 
after  Michaelmas  Term,  1 834*,  the  following  facts  appeared : 
— ^Under  the  old  process  of  grinding,  a  great  deal  of  heat 
was  generated,  which  caused  the  meal  to  choke  up  the 
stones,  and  thereby  not  only  retarded  the  grinding  but  also 
injured  the  flour.  To  obviate  this,  it  became  a  desideratum 
that  air  should  be  introduced  between  the  stones,  and  many 
schemes  were  tried  for  that  purpose.    In  the  year  1843, 
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}^^^  one  CoRCoran  obtaiRed  a  pateRt  for  produciRg  this  effect  by 
opcniRgs  cut  Ir  the  upper  millstoRe,  which  were  filled  with 
air  by  meaRS  of  blades  or  radial  vaRes  or  the  upper  side  for 
collectiRg  the  air  as  the  stoRC  rotated,  aRd  thus  causiRg  it 
to  pass  down  these  opcRiRgs  aRd  betweoR  the  griRdiug  sur- 
&ce&  This  method,  however,  was  Rot  sufficieRtly  successful 
to  iRduce  millers  to  adopt  it  Ir  April,  1844,  oro  Gordon 
obtaiRed  a  pateRt  for  "  Improvemeuts  iR  griRdiRg  wheat  aRd 
other  graiR,  aRd  iR  dressiug  flour  aRd  meal,  which  improve- 
ments iu  griRdiRg  are  also  applicable  to  griRding  oemcRts  and 
other  BubstaRcea^'  The  spedficatioR,  which  was  enrolled  the 
SOth  of  October,  1 844,  described  the  iRvention  as  follows : — 

<<  The  iRveRtioR  relates  to  the  applicatioR  of  a  current  of 
atmospheric  air  for  the  purpose  of  cooling  or  reduciRg  the 
temperature  of  the  graiR,  flour,  or  meal,  or  other  subetanoes 
submitted  to  the  operatioR  of  griRdiRg  or  dressiRg ;  and  the 
maRRer  iR  which  the  same  is  to  be  performed  and  carried 
iRto  effect  will  be  secR  by  refercRce  to  the  anRexed  draw- 
iRgs  aRd  the  followiRg  descriptioR  thereof:— 

**  Fig.  1  represcRts  a  sectioRal  elevatioR  of  the  gearing 
and  anangement  of  four  pair  of  millstones  for  grinding 
wheat  or  other  graiR,  together  with  the  machiReiy  for 
dressing  the  flour  or  meal,  to  which  my  improvementB  are  ap- 
plied; and  Fig.  2  (a),  is  a  plau  of  the  four  millstoues,  with- 
out the  dressiug  apparatus.  The  remaiuiRg  Figures  are 
detached  parts  of  the  same  apparatus,  which  will  be  here- 
after referred  to  for  the  purpose  of  makiug  the  descriptioR 
of  my  improvemoRts  better  uuderstood  Ir  Figs.  1  and  2, 
A  represcRts  the  maiR  upright  shaft  of  the  mill  to  which 
TOtatioR  is  imparted  by  any  adequate  power.  From  the 
shaft  A,  motioR  is  coRveyed  through  the  spur  wheel  B  to 
the  piRioRS  B  2  or  the  spiRdles  C,  each  of  which  carries  one 
of  the  nmners  or  upper  millstones  D,  supported  in  the 
usual  manner  above  the  bed-stones  K      In  a  horusontal 

(a)  The  plans  which  accompli     as  are  neceaaaiy  for  oomprehend- 
ny  this  case  have  been  oonfined     iBg  the  ease, 
to  each  parts  of  the  origoal  plana 
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position  and  immediately  below  the  stones  £^  is  placed  the      ^  iB6e. 
air  chest  F,  which  is  supplied  with  air  by  a  rotary  fieui  Q, 
driven  firom  any  convenient  movement  of  the  mill  gearing. 
From  the  air  chest  F,  the  pipes/  proceed  through  the  eye 
of  each  of  the  bed-stones  E,  into  a  casting  e,  which  surrounds 
the  spindle  C.     These  castings  e  constitute  the  bush  in 
which  the  spindles  revolve,  and  are  constructed  in  two  sepa- 
rate forms,  the  one  as  represented  on  an  enlarged  scale  in 
section  and  elevation  at  Figs.  3  and  5,  and  in  plan  and  sec- 
tions at  Figs.  9  and  1 1»  and  the  other  as  represented  in 
section  and  elevation  at  Figa  4  and  6,  and  in  plan  and  sec- 
tion at  Figs.  10  and  12.    In  the  former  of  these  arrange- 
ments the  pipe  /  passes  direct  to  the  space  between  the  two 
millstones  D  and  £ ;  in  the  latter  the  pipe/ passes  into  a 
circular  chamber  g,  and  from  which  the  air  is  allowed  to 
escape  to  the  space  between  the  stones  by  a  series  of  open- 
ings, as  seen  in  the  plan,  Fig.  10.      Attached  to  the 
spindles  C,  and  above  the  casting,  is  placed  the  circular 
flange  or  distributor  H,  provided  with  fetns  or  arms,  the 
forms  of  which  are  seen  at  i,  in  plan  at  Figa  7, 8, 15,  and  16. 
Supposing,  therefore,  the  mill  to  be  in  operation,  a  constant 
supply  of  atmospheric  air  will  be  forced  by  the  {jBin  G  into 
the  air  chest  F,  and  thence  conducted  by  the  pipes/  to  the 
space  between  the  parts  e  and  the  revolving  flange  or  di»* 
tributor  H,  which  spreads  or  distributes  the  air  between 
the  stones  D  and  E,  and  among  the  grain  or  other  8ub< 
stances  submitted  to  the  operation  of  grinding,  the  amount 
of  air  being  regulated  and  governed  by  the  respective  stop- 
cocks h  on  the  pipes/ 

"  In  the  first  arrangement  of  this  part  of  my  improve- 
ncients^  or  that  in  which  air  is  admitted  direct  between  the 
parts  e  and  H,  such  parts  are  shewn  in  section  and  separate 
at  Figs.  "S,  5,  7>  9,  1 1, 13,  and  15 ;  and  in  the  second  arrange- 
nxent>  or  that  in  which  the  air  is  first  admitted  into  the 
circular  chamber  g,  aa  ahready  described^  suoh  parts  are 
shewn  in  section  and  separate  at  Figa  4^  6, 8, 10,  IS^  14^ 
and  16 ;  and  in  both  arrangements  I  have  found  the  grind* 
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1856.  ing  operation  improved  by  varying  the  work  on  the  face  of 
the  grinding  stone  fix>m  that  represented  at  Fig.  17  (which 
is  the  ordinary  form  of  the  work),  to  that  represented  at 
Fig.  18,  which  I  find  to  answer  better  when  air  is  forced 
during  the  grinding  process;  but  I  do  not  claim  any  ex- 
clusive right  in  respect  of  such  variation  in  the  work  or 
£GM)e  of  the  grinding  stone,  except  in  connection  with  the 
current  of  air  herein  referred  to.  In  applying  my  improve- 
ments to  the  grinding  of  cement  and  other  substances,  it 
may  be  found  convenient  to  adopt  slight  variations  in  the 
arrangement  above  described,  which  I  have  given  as  the 
best  arrangement  with  which  I  am  acquainted  for  attaining 
the  object  of  my  invention,  and  which  I  believe  will  be  suf- 
ficient to  enable  any  competent  person  acquainted  with 
grinding  machinery  to  apply  this  part  of  my  improvements 
to  the  grinding  of  any  substance  which  it  may  be  desirable 
to  subject  to  a  current  of  air. — (The  specification  then 
described  such  part  of  the  invention  as  related  to  the 
dressing  of  flour  or  meal). 

**  The  advantages  derived  from  the  application  of  my  in- 
vention are :  first,  the  cooling  and  keeping  down  the  tem- 
perature of  the  grain  or  other  substance  submitted  to  the 
grinding  operation;  and,  second,  the  more  completely 
cooling  of  the  fiour  or  meal  during  the  dressing  process. 
In  grinding  wheats  particularly,  I  consider  the  advantages 
of  the  greatest  importance,  as  I  have  found  the  power  re- 
quired for  driving  the  stones  is  much  decreased,  and  the 
produce  of  the  fiour  and  meal  or  other  substance  greatly 
increased,  while  the  colour  of  the  flour  or  meal  is  improved 
by  the  low  temperature  at  which  the  grinding  proceeds.  It 
is  weU  known  to  millers  and  persons  experienced  in  grind- 
ing, that  the  millstones  often  get  so  hot  as  to  clam  up  from 
the  glutinous  nature  of  the  fiour  or  meal,  which  not  only 
spoils  the  flour  or  meal,  but  compels  the  miller  to  diminish 
the  feed,  while  the  power  required  is  greatly  increased ;  but 
these  difficulties  are  entirely  obviated  by  the  application  of 
my  improvements. 
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"  Having  now  described  the  nature  of  my  invention,  and  ,  ^S6^- 
the  manner  in  which  the  same  is  to  be  performed  and  car- 
ried into  effect,  as  applied  to  one  arrangement  of  grinding 
and  dressing  machinery,  I  hereby  declare  that  I  do  not 
claim  as  of  my  invention,  or  the  exclusive  use  of  the  sepa- 
rate parts  of  such  machinery,  or  the  arrangements  of  such 
parts,  except  when  such  parts  and  arrangements  are  em* 
ployed  for  the  purpose  of  and  in  connection  with  the  in- 
troduction of  a  current  of  air  to  reduce  the  temperature  of 
the  substance  which  is  undergoing  the  operation  of  grind* 
iDg  or  dressing;  but  what  I  do  claim  as  my  invention  is  the 
forcing  and  distributing  of  atmospheric  air  from  the  eye 
or  centre  of  mill-stones  for  the  purpose  of  cooling  or  keep- 
ing down  the  temperature  of  the  grain  and  other  substances 
during  the  process  of  grinding;  and  I  also  claim  the  forcing 
and  distributing  of  atmospheric  air  into  and  through  ma- 
chinery for  dressing  flour  as  herein  described.'' 

On  the  11th  of  February,  1846,  one  Newton  obtained  a 
patent  for  ''Certain  improvements  to  be  applied  to  the 
grinding  of  grain  and  other  substances;"  and  the  specifica^ 
tion  was  enrolled  on  the  11th  of  Aug^  in  the  same  year. 
This  method  consisted  in  enclosing  the  stones  in  an  air- 
tight case,  and  by  means  of  air  pumps  or  fans  exhausting 
the  air  from  the  peripheries  of  the  stones,  and  thus  produc- 
ing a  current  of  air  between  the  grinding  sur£stces,  which 
obtained  entrance  at  the  eye  of  the  running  stone. 

On  the  18th  of  August^  1846,  the  plaintiff  obtained  his 
patent  for  "Improvements  in  manufacturing  wheat  and 
other  grain  into  meal  and  flour/'  The  description  in  the 
specification,  which  was  enrolled  on  the  18th  of  February, 
1847,  is  as  follows: — 

"  The  first  part  of  the  invention  consists  of  closing  the 
eye  of  the  running  stone,  by  which  currents  of  air  above 
the  pressure  of  the  atmosphere  may  be  introduced  or  forced 
between  the  stones,  and  in  such  a  manner  that  the  meal  is 
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1856^      delivered  from  between  them  in  a  cool  state,  and  the  opera- 
tion of  grinding  is  carried  on  in  a  more  rapid  manner. 

"  Secondly,  in  the  application  of  ventilating  vanes  or 
screws  at  the  centre  of  the  stones,  for  supplying  the  air  be- 
tween the  grinding  sur&oes. 

**  Thirdly,  in  the  application  of  blades  to  the  perif^eries 
of  running  stones  for  producing  by  a  £ftn  action  the  neces- 
sary  current  between  the  grinding  surfaoee. 

''  Fourthly,  the  invention  consists  of  the  application  of 
double  stone  hoops  or  cases  for  condensing  and  separating 
the  dust  or  stive  from  the  air  and  avoiding  the  waste  of 
meaL 

"Figure  1  represents  a  transverse  section  of  a  pair  of 
millstones  fitted  according  to  one  arrangement  of  the  first 
part  of  the  invention,  in  which  A,  A,  are  the  stones  *as 
usually  employed;  B,  driving  spindle,  on  the  cross  bar  of 
which  the  cup  G  is  attached  to  receive  the  grain  from  the 
feed  pipe  D,  which  is  regulated  in  the  ordinary  manner 
with  the  lever  and  regulating  rod  E,  £;  F,  the  double 
stone  case  or  hoop,  the  top  of  which  is  closed  by  the  cast- 
iron  plate  G,  fastened  by  bolts  and  nuts;  attached  to  this 
plate  is  the  nozzle  H,  furnished  with  a  throttle  valve  J,  for 
regulating  the  supply  of  air  to  the  stones  from  the  air  pipe 
K,  through  which  the  air  is  blown  from  an  ordinaiy  fan  or 
other  blowing  machine;  L,  cast  iron  hollow  colunm  with 
open  bars  or  flutes,  between  which  the  studs  of  the  feeding 
lever  are  screwed  to  the  feed  pipe  D,  which  works  through 
the  column  into  the  feeding  hopper  M,  which  stands  on  the 
top  of  the  column;  N  is  a  cast  iron  grooved  ring  attached 
to  the  top  of  the  running  stone  around  the  eye;  O,  a  cir- 
cular leather  inserted  into  the  groove  of  the  cast  iron  ring, 
and  secured  to  the  stone  case  F,  the  object  of  which  is  to 
prevent  the  current  of  air  or  any  grain  passing  otherwise 
than  through  between  the  grinding  surfaces.  It  will  be 
obvious  when  the  stones  are  set  to  work,  and  a  blast  of  air 
introduced  from  a  blowing  machine  through  the  pipe  K, 
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that  there  will  be  a  oonsiderahle  current  of  air  between  the      ^®*^ 
stones  firom  the  centre  outwards  in  every  direction;  and  by 
the  eye  of  the  stone  being  closed  up  by  the  leather  ring  O 
and  {date  G,  the  necessary  pressure  of  the  blast  from  the 
fan  or  other  blowing  machine  is  sustained,  the  blast  of  air 
not  being  able  to  get  away  through  the  eye  of  the  stone: 
hence  the  blast  will  be  equal  to  deliver  in  its  passage  from 
the  centre  of  the  stones  outwards  in  every  direction  the 
meal  or  flour  from  the  stones  in  a  cool  state,  aa  it  is  pro- 
duced from  the  gndn.    The  stones  are  cooled,  and  being 
thus  kept  free  from  meal,  their  entire  working  surfaces  are 
constantly  in  action  on  the  grain,  the  stones  thus  perform- 
ing a  very  considerably  increased  duty  without  a  correspond- 
ing increase  of  power.     I  would  here  remark,  that  I  am 
aware  that  air  has  before  been  introduced  between  the  sur- 
faces of  millstones  in  various  ways,  but  without  closing  the 
eye  or  centre  of  the  runner,  and  therefore  the  supply  of  air 
passing  between  the  stones  has  not  been  maintained  above 
the  pressure  of  the  atmosphere;  and  such  modes  so  hereto- 
fore practised  have  consisted  of  opaungs  in  the  runner  to 
create  a  circulation  of  ur  between  the  sur&oes  when  work- 
ing; also  by  the  introduction  of  a  blast  of  air  through  a 
pipe  placed  near  the  centre  of  the  bed  stone,  such  pipe 
being  surmounted  with  a  distributing  plate  attached  to  the 
driving  spindle  for  dispersing  the  air  between  the  surfaces; 
but  from  the  necessity  of  the  distributing  plate  being  of 
much  smaller  diameter  than  the  eye  of  the  running  stone 
to  allow  the  feed  of  grain  between  the  stones  and  the  cir- 
cumference of  the  distributing  plate,  the  greater  portion  of 
the  air  blown  into  the  eye  passed  up  through  the  eye  of  the 
runner  without  effecting  its  object    And  it  has  also  been 
proposed  to  withdraw  the  air  from  th^  case  containing  the 
stones,  with  a  view  to  inducing  air  to  pass  down  the  eye  of 
the  runner  and  through  between  the  stones.  I  would,  there- 
fore, have  it  understood,  I  do  not  claim  as  the  invention  the 
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^^^'  ^  principle  of  causing  air  to  paas  between  the  grinding  stir- 
faces  of  millstonea 

"  Figure  2  is  a  transv^se  section,  shewing  another  ar- 
rangement of  this  part  of  the  invention.  The  same  letters 
refer  to  the  same  parts  that  are  similar  to  Figure  1.  The 
eye  of  the  running  stone  is  closed  with  the  leather  O,  se- 
cured to  the  top  of  the  stone;  this  leather  has  a  circular 
opening,  into  which  the  blast  pipe  E  is  fitted.  There  is  a 
throttle  valve  J  for  r^ulating  the  supply  of  air  as  in  Figure 
1,  and  the  feed  tube  D  works  through  the  air  pipe  into  the 
feeding  hopper  M,  which  is  supported  by  the  bracket  L. 
When  the  stones  are  working,  the  leather  O  attached  to  the 
runner  works  freely  round  the  air  pipe  K,  the  lower  end  of 
which  is  furnished  with  a  telescope  joint  to  facilitate  its 
being  withdrawn  to  clear  any  dust  from  the  feed  cup  or  eye 
of  the  stone,  without  stopping.  By  this  arrangement  of 
dosing  the  eye  of  the  running  stone,  the  pressure  of  wind 
blown  firom  the  fan  is  sustained,  as  before  described. 

"  Figure  3  represents  another  method  of  effecting  the 
same  purpose,  the  feed  tube  D  being  in  this  instance  in- 
serted into  a  circular  opening  to  fit  it  in  the  leathw  cover- 
ing O,  and  the  blast  of  air  from  the  air  pipe  K,  introduced 
through  an  open  cast  iron  bush  P,  around  the  spindle  B; 
the  top  of  ihis  open  bush  being  covered  with  a  perforated 
plate  Q,  prevents  the  grain  entering  or  choking  the  air 
pipe.  B  is  a  box  or  nozzle  attached  to  the  under  side  of 
the  bush,  having  a  throttle  valve  as  before,  for  regulating 
the  supply  of  air.  The  bottom  of  the  box  B  has  a  circular 
opening  for  the  stone  spindle  to  work  through,  but  is  to  be 
80  fitted  as  to  prevent  the  escape  of  air. 

''  Figure  4  represents  a  transverse  section  of  a  pair  of 
millstones,  fitted  according  to  the  second  part  of  the  inven- 
tion. A,  A,  millstones;  B,  driving  spindle;  C,  feeding 
shoe  of  the  ordinary  construction  supplied  from  the  hopper 
M ;  D,  shaker  or  damsel  for  feeding  shoe ;  and  E,  line  for 
regulating  feed  in  the  ordinary  way.     F,  double  stone  case 
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for  preveBting  dust^  as  hereafter  described ;  Q,  a  portable  Jl86a 
yentilating  blowing  machine,  fitted  to  the  eye  of  the  run- 
ning stona  This  ventilator  is  furnished  with  blades  or 
arms  attached  to  a  spindle,  upon  the  top  of  which  a  small 
rigger  H  is  fixed,  for  driving  it  at  considerable  velocity. 
The  damsel  D  is  constructed  with  a  bush  to  carry  the 
spindle  of  the  ventilator.  J,  driving  pulley  on  stone  spindle 
from  which  the  gut  band  K  passes  over  the  small  wheels 
L,  L,  round  the  small  rigger  of  the  ventilator.  When  the 
stones  are  set  to  work,  this  ventilator  revolves  at  consider^ 
able  velocity,  blowing  and  sustaining  a  sharp  blast  of  air 
down  the  centre  of  the  runner,  the  blades  performing  the 
duty  of  supplying  the  necessary  blast  for  discharging  the 
meal  fi«>m  between  the  grinding  sur&ces  instantly  on  its 
productioiL  The  grain  passes  freely  down  through  the  ven- 
tilator to  the  stone&  The  blades  shewn  in  the  drawing 
may  be  varied  or  a  screw  substituted  for  them,  the  driving 
motion  may  also  be  altered  at  pleasure,  and  the  ventilator 
might  be  placed  in  the  bed  stone  instead  of  the  runner; 
but  I  would  remark  that  I  have  foimd  three  blades,  as 
shewn  on  the  ventilator  spindle,  and  the  arrangement  for 
driving  the  same,  the  most  convenient "  (a). 

**  Having  thus  described  the  nature  of  the  invention  and 
the  manner  in  which  the  same  is  to  be  performed,  I  would 
have  it  understood  that  I  do  not  confine  myself  to  the  pre- 
cise details  herein  mentioned,  so  long  as  the  peculiar  char- 
acter of  either  part  of  the  invention  be  retained.  But  what 
I  claim  is — 

*'  First,  the  closing  of  the  eye  of  the  ruiming  stone,  and 
combining  therewith  a  blast  of  air  above  the  pressure  of 
the  atmosphere  at  or  near  the  centres  of  millstones,  so  that 
the  pressure  of  air  is  sustained  to  carry  out  the  meal  from 
between  the  grinding  surfaces  as  produced. 

''  Secondly,  I  claim  the  application  of  ventilating  screws 

(a)  Then  followed  a  deBcription      tion  was  raised  as  to  those  parts, 
of  the  third  and  fourth  parts  of     the  description  is  omitted, 
the  invention;  but  as  no  ques- 
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^^^•^  or  vanes  for  blowing  and  sustaining  the  necessary  blast  of 
air  between  the  grinding  surfiuses  of  millstones,  as  herem 
described. 

"  Thirdly,  I  daim  the  application  of  what  I  term  &n 
blades  to  the  periphery  of  the  running  stone  for  producing 
currents  of  air  between  the  grinding  sur&ces  of  millstones, 
the  passage  oyer  the  back  of  the  stones  being  closed,  as  de- 
scribed in  respect  to  Figure  6. 

**  And,  fourthly,  I  claim  the  s^plication  of  douUe  hoops 
or  cases  to  millstones  fi»r  separating  and  condensing  the 
dust  or  stive  from  the  atmosphere,  and  avoiding  the  waste 
of  meal,  as  herein  described.'' 

In  December,  1861,  the  defendant  Rands  obtained  a 
patent  for  "Improvements  in  grinding  wheat  and  other 
grain.''  The  description  in  the  specification,  which  was  en- 
rolled on  the  18th  June,  1852,  is  as  follows: 

"  This  invention  consists  of  improvements  in  construct- 
ing, suspending,  and  ventilating  millstones.  —  Figure  1 
shews  so  much  of  a  verticsd  section  of  two  millstones  as 
will  enable  me  to  point  out  the  construction  and  mode  of 
ventilating  the  same;  Figure  2  shews  a  plan  of  the  lower 
stone;  and  Figure  3  shews  a  plan,  partly  in  section,  of  the 
stones  and  apparatus  combined  therewitJL  It  will  be  seen 
that  the  millstones  have  large  openings  in  them,  which  is 
advantageous  by  reason  of  removing  that  part  of  the  stone 
which  has  the  slower  surface  speed,  and  admits  of  a  fan  or 
blower  being  worked  within  the  opening  independently  of 
the  millstones.  The  upper  stone  is  suspended  on  axes  a,  ct, 
in  a  frame  b,  b,  and  the  frame  6,  b,  which  surrounds  the 
stone  A,  is  suspended  or  moves  on  axes  c,  c,  by  which,  like 
the  hanging  of  a  mariner's  compass,  the  stone  is  bee  to 
vibrate,  and  thus  adjust  its  position  at  all  times  so  as  to 
work  correctly  with  the  stone.  The  under  stone  B,  which 
is  the  one  I  prefer  to  drive,  is  similarly  hung,  but  in  the 
interior  in  place  of  the  exterior;  thus  the  frame  or  plate  d, 
on  which  the  stone  is  affixed,  receives  the  axes  e,  e,  of  the 
frame  /  and  the  frame  /  receives  the  axis  g  of  the  boss  h 
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to  ^hich  the  axis  i  is  affixed,  as  is  shewn;  and  it  is  by  this  ^856^ 
means  that  motion  is  obtained  to  the  under  stone,  and  that 
stone  has  at  the  same  time  free  power  to  swing  or  move 
in  all  directions  in  order  to  accoromodate  itself,  and  so  as 
at  all  times  to  vibrate  with  and  retain  its  surface  correctly 
with  the  sur&ce  of  the  upper  stone  A.  j  is  a,  fan  or  blower 
on  the  axis  k,  which  receives  motion  by  a  band  from  the 
axis  I,  which  receives  its  motion  by  a  band  from  the  axis  i, 
and  it  is  by  these  means  of  hanging  the  two  stones  that 
they  mutually  adjust  th^nselves  to  the  action  of  each 
other,  and  are  enabled  to  work  correctly  together.  The 
stones  are  surrounded  by  a  case  or  hoop  m.  The  com  is 
fed  from  the  hopper,  and  falls  through  the  shoot  n^  and  it 
is  projected  with  the  air  towards  the  opening  between  the 
mill  stones,  o  is  a  plate  fixed  in  the  opening  in  the  lower 
stone,  above  which  the  fan  or  blower  works,  j>  is  an  in* 
clined  plate  fixed  within  the  opening  in  the  upper  mill- 
stone, so  that  the  air  will  be  guided  to  the  opening  be- 
tween the  millstones  as  the  air  is  thrown  off  by  the  vanes 
of  the  fan  or  blower.  The  blower  is  formed  with  six 
vanes,  but  that  number  as  well  as  the  form  of  them  may 
be  varied,  so  long  as  there  is  an  opening  made  in  the  stone 
large  enough  to  receive  a  fan  or  blower  within  it,  and 
capable  of  free  action  within  such  opening.  By  this  mode 
of  constructing,  suspending,  and  ventilating  millstones^ 
there  is  a  considerable  saving  of  power,  and  the  extent  of 
grinding  surface  is  reduced;  and  when  in  use  I  prefer  to 
have  the  com  crushed  before  being  fed  to  the  stones."" 

The  only  evidence  of  infringement  was,  that  the  defend* 
ants  had  erected  and  used  at  their  mill  at  Dockhead,  in 
Surrey,  the  machinery  described  in  Bands'  specification.  Mu* 
merous  scientific  witnesses  were  examined,  but  their  testi* 
mony  was  conflicting  as  to  whether  Bands'  invention  sub- 
stantially differed  from  the  plaintiff"& 

It  was  objected  on  the  part  of  the  defendants,  first,  that 
the  invention  was  not  new;  secondly,  that  the  specification 
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1856.  was  bad,  inasmuch  as  it  claimed  things  not  new,  and  did 
not  distinguish  new  from  old,  nor  sufficiently  describe  the 
velocity  at  which  the  ventilator  ought  to  be  driven.  The 
learned  Judge  reserved  the  points^  and  left  it  to  the  jury  to 
say  whether  Bands'  invention  was  included  in  the  plain- 
tiff's, or  was  substantially  different^  at  the  same  time  ex- 
pressing an  opinion  that  the  question  was  for  the  Court  on 
the  construction  of  the  specification&  The  jury  found  a 
verdict  for  the  plaintiff;  and  by  the  direction  of  the  learned 
Judge,  the  verdict  was  entered  for  the  plaintiff  on  all  the  is- 
sues except  on  "not guilty,''  and  on  that  for  the  defendants; 
and  leave  was  reserved  to  the  plaintiff  to  enter  the  verdict 
for  him  on  that  issue,  if  the  Court  should  be  of  opinion 
that  the  question  of  infringement  was  for  the  juiy,  or  that^ 
if  it  was  for  the  Judge,  he  ought  to  have  directed  the  ver- 
dict to  be  entered  for  the  plaintiff. 

Sir  F.  The&iger  in  the  following  Term  (Jan.  13)  obtain- 
ed a  rule  nisi  to  enter  the  verdict  for  the  plaintiff  on  the 
points  reserved ;  and  in  Trinity  Term  (a),  (June  8),  KnowUs 
obtained  a  rule  to  enter  the  verdict  for  the  defendants  on  the 
second,  third,  and  fourth  issues,  on  the  ground  of  the  above- 
mentioned  objections,  or  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence. 

Knowlea  and  Hvndmarch  shewed  cause  against  the  rule 
to  enter  the  verdict  for  the  plaintiff  on  the  plea  of  "not 
guilty"  (6).— It  was  the  province  of  the  Judge  to  decide 
the  question  of  infringement,  the  whole  of  the  evidence 
being  matter  in  writing;  and  he  has  properly  directed  a 
verdict  for  the  defendants  on  the  last  issue.  In  NeiUon 
V.  Ha/rford  (c),  Parke,  B.,  in  delivering  the  judgment  of 
the  Courts  says:  "The  construction  of  all  written  instru- 

(a)  Efundei  was  prepared  to     motion  stood  over, 
move  in  Hilaiy  Term ;  but,  at         (b)  May  3  and  June  8,  1866. 
the  saggeftion  of  the  Courts  his         (c)  8  M.  &  W.  806. 
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mentfi  belongs  to  the  Court  alone,  whose  duty  it  is  to  con-  ,  ^^^' 
strue  all  such  instruments,  as  soon  as  the  true  meaning  of 
the  words  in  which  they  are  couched,  and  the  surrounding 
circumstances,  if  any,  have  been  ascertained  as  fSeu^  by  the 
jury;  and  it  is  the  duty  of  the  jury  to  take  the  construction 
firom  the  Court,  either  absolutely,  if  there  be  no  words  to 
be  construed  as  words  of  art  or  phrases  used  in  commerce, 
and  no  surrounding  circumstances  to  be  ascertained ;  or  con- 
ditionally, when  those  words  or  circumstances  are  necessarily 
referred  to  them.""  Ba/rber  v.  Orace  (a),  TeUey  v.  EastonQ)), 
Newton  v.  Vatioher  (c),  and  Btish  v.  Fox  (d),  are  also  au- 
thorities that  the  construction  of  a  specification  is  for  the 
Court  and  not  for  the  jury.  If  the  defendants'  patent  is 
an  infringement  of  the  plaintiflf's,  the  plaintiflf's  is  an  in- 
fringement of  Gordon's.  Gordon  used  a  rotary  fan  or  blow- 
er for  the  purpose  of  creating  a  currrait  of  air,  which  was 
conducted  to  the  centre  of  the  stones,  and  dispersed  be- 
tween the  grinding  surfaces  by  means  of  a  revolving  flange 
or  distributor.  In  Gordon's  invention,  the  air  is  introduced 
at  the  eye  of  the  lower  stone,  and  a  similar  method  is  de- 
scribed by  the  plaintiff  in  his  specification  Fig.  3.  The  use 
of  a  fen  or  blower  is  common  both  to  the  plaintiff's  and 
Gordon's  invention,  but  the  defendants'  &n  resembles 
Gordon's,  not  the  plaintiff's.  If  Gordon  had  placed  his 
&n  in  the  upper  instead  of  the  lower  stone,  that  would  have 
*  been  the  same  as  the  plaintiff's  method  The  defendant's 
invention  is  a  new  and  improved  method  of  applying  well- 
known  principles  for  the  accomplishment  of  a  particular 
object,  and  is,  therefore,  no  infringement  of  the  plaintiff's 
invention :  Barber  v.  Orace  (e).  In  the  defendant's  inven- 
tion, the  ventilator  is  placed  at  the  top  of  the  lower  stone, 
which  revolves  instead  of  the  upper,  and  the  centrifugal 
force  produced  by  the  flat  vanes  creates  a  current  of  air 

(a)  1  Exch.  339.  (d)  9  Exch.  661. 

(6)  2  R  &  B.  956.  (e)  1  Exch.  339. 

(c)  6  Exch.  859. 
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^^^  perpendicular  to  the  axis  of  the  taxx,  and  not  parallel 
to  it,  as  is  caused  by  the  upper  screw  vanes  of  the  plain- 
tiff's ventilator,  which  act  in  the  same  way  as  a  screw- 

fication,  would  not  be  enabled  to  construct  the  defend- 
ant's machina  The  defendant's  invention  in  no  way  inter- 
feres with  the  first  part  of  the  plaintiff's  daim^  which  con- 
sists of  closing  the  eye  of  the  running  stone.  It  is  said, 
however,  that  the  ventilating  vane  or  screw,  by  driving  the 
air  inwards,  in  effect  closes  the  eye  of  the  stone;  but  the 
first  and  second  parts  of  the  claim  are  totally  distinct — 
[They  then  aigued  that  the  invention  was  not  new;  that 
the  claim  extended  not  merely  to  the  combination  of  the 
wholes  but  to  all  the  elements  of  the  invention,  citing 
Hohnes  v.  London  cmd  North  Western  Bailway  Comr 
pony  (a),  Tetley  v.  JSaston  (6) ;  also  that  the  plaintiff's  spe* 
cification  was  bad,  inasmuch  as  it  would  be  necessary  to 
make  experiments  to  ascertain  the  velocity  at  which  the  ven- 
tilator ought  to  be  driven :  Hindmarch  on  Patents,  1 77 ;  Mor- 
gan V.  SeavKi/rd  (c) ;  Crompton  v.  Ibbotaon  (d).  The  Court 
then  granted  the  defendants  the  above-mentioned  rule  («).] 

Sir  F,  Theaiger,  BoviU,  and  Webster  supported  the  rule 
to  enter  the  verdict  for  the  plaintiff  on  the  last  issue,  and 
shewed  cause  against  the  rule  to  enter  the  verdict  for  the 
defendants  on  the  second,  third,  and  fourth  pleas,  or  for  a  new 
trial  (/).-^First^  the  question  of  infijngement  was  for  the 
jury,  and  they  have  decided  it  in  fiskvour  of  the  plaintiff. 
What  the  invention  is  depends  on  the  terms  of  the  i^)ecifica- 
tion;  and  when  any  prior  book  or  specification  has  described 
and  published  the  invention,  the  written  instrument  itself 
destroys  the  validity  of  the  subsequent  patent^  without  any 

(a)  Macrory  Pat.  Gas.  13.  (e)  See  ante,  p.  730,  note. 

(b)  2  E.  &  B.966.  (/)  June  8  and  28,  1855,  and 

(c)  1  Webs.  Pat  Oat..  170.  January  22, 1856. 
(cQ  Dan.  &  Lloyd,  33. 
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proof  of  user ;  but  the  question  whether  the  invention  has  ^  ^^^- 
been  infiringed  depends  upon  the  act  done,  of  which  Bands' 
specification  was  only  part  of  the  evidence  on  which  the  jury 
must  determine :  Stead  v.  Anderson  (a).  The  Judge  may  re- 
ceive information  from  scientific  witnesses  as  to  the  meaning 
of  certain  expressions  in  the  specification,  and  then  put  a  con- 
struction upon  ihem ;  but  whether  in  point  of  iact  the  inven- 
tion has  been  infringed,  is  a  question  for  the  jury.  [Ma/rtin, 
B, — ^The  question  whether  the  defendant  has  done  a  certain 
act  is  for  the  jury;  but  when  they  have  found  that  the  act 
has  been  done,  it  is  for  the  Judge  to  determine  whether  the 
act  amounts  to  an  infringement]  Assuming  that  it  was  a 
question  for  the  Judge,  he  came  to  a  wrong  conclusion. 
All  the  inventions  prior  to  the  plauitifif's  failed  to  accom- 
plish their  object  The  plaintiff  first  discovered,  that^  in 
order  to  force  the  air  between  the  stones,  it  must  be  under 
pressura  That  is  done  by  closing  the  eye  of  the  running 
stone,  and  also  by  forcing  the  air  inwards  by  means  of  a  ven- 
tilating vane  or  screw,  which,  in  effect,  closes  the  eye  of 
the  stone.  The  defendant  does  the  same  thing  and  by 
similar  meana  There  is  no  substantial  difference  between 
his  vane  and  the  plaintiff'a— They  referred  to  Jupe  v. 
Pratt  (b),  Muntz  v.  Foster  (c),  Stevens  v.  Keatimg  (cZ). 

The  Court  suggested  that  the  arguments  on  the  other 

points  should  stand  over  until  after  their  decision  on  the 

question  of  infringement 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^This  was  an  action  for  the  infringement 
of  a  patent,  bearing  date  the  18th  of  August,  1846.  The 
title  of  the  patent  was  *'  Improvements  in  manufacturing 
wheat  and  other  grain  into  meal  and  flour.''    The  dedara- 

(a)  4  0.  B.  B06.  (e)  8  Webs.  Pat  Gas.  96. 

(6)  1  WebB.  Fat  Oia  145.  (i)  2  Weba.  Pat  Gas.  181. 
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IS56.^  tion  was  in  the  usual  form.  There  were  five  pleas :  First* 
that  the  Crown  did  not  by  the  letters  patent  make  the 
alleged  grant :  Secondly,  that  the  plaintiff  was  not  the  first 
and  true  inventor  of  the  supposed  new  manufacture  as 
allied :  Thirdly,  that  the  said  invention  was  not  a  new 
manufacture:  Fourthly,  that  the  specification  did  not 
properly  describe  the  invention:  Fifthly,  not  guilty. — ^The 
replication  joined  issue  on  all  these  pleas. 

The  particular  of  breaches  was,  "  that  the  defendants  had 
^ected  and  used  at  their  niill  rruichvnery  for  manufacturing 
wheat  and  other  grain  into  meal  and  flour,  having  a  verdi- 
lati/ng  vane  or  screw,  or  similar  apparatue  fitted  to  (he  eye 
of  (he  atone  ae  described  in  the  plaintiffs  speeificatioTu" 

At  the  trial,  various  patents  were  aUuded  to,  and  some 
given  in  evidence,  with  their  specification&  Corcoran's  (in 
1843)  was  mentioned  and  described  by  a  witness.  The 
patent  and  specification  of  Robert  Oordon  were  given  in 
evidence,  the  patent  dated  the  30th  of  April,  1844,  the 
specification  enrolled  30th  of  October  the  same  year.  Also 
Al£red  Y.  Newton's  patent  and  specification,  the  patent 
dated  11th  of  Februry,  1846,  the  specification  enrolled  11th 
of  August  in  same  year.  The  plaintiff's  patent  dated  the 
18th  of  August,  1846,  and  the  specification  enrolled  the  18th 
of  February,  1847 ;  and  lastly,  the  patent  of  the  defendant 
(Christopher  Rands)  dated  the  19th  of  December,  1851, 
with  the  specification  enrolled  the  1 9th  of  June,  1852,  were 
given  in  evidence  and  read.  The  only  evidence  of  infringe- 
ment was,  that  the  defendants  had  erected  and  used  the 
machinery  described  in  the  defendant's  Christopher  Rands' 
specification. 

The  real  question  between  the  parties,  therefore,  was  as 
to  the  extent  of  the  plaintiff's  right  under  his  patent  and 
specifi^xition,  and  whether  it  included  the  invention  or 
method  of  the  defendant  Rands :  if  it  did,  then  the  defend- 
ants had  infringed  the  plaintiff's  patent ;  if  it  did  not^  then 
the  defendants  had  not  been  guilty  of  any  infringement. 
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At  the  trial  there  was  opposing  evidence  on  each  side  as  ^^^ 
to  the  opinion  of  eminent  engineers  and  mechanics  on  the 
subject  of  the  two  methoda  I  thought  that  the  meaning 
and  effect  of  the  written  instrument,  the  plaintiff's  specifi- 
cation, was  for  the  Court;  but  I  took  the  opinion  of  the 
jury,  as  if  it  had  been  a  mere  question  of  fistct  The  jury 
found  for  the  plaintiff ;  but  I  directed  them,  as  a  matter  of 
law,  to  find  for  the  defendants,  which  accordingly  they  did, 
and  I  reserved  the  point  for  the  opinion  of  the  Courts 
reserving  also  all  other  points  that  had  been  made  at  the 
trial  In  the  beginning  of  Hilary  Term  last  year,  a  motion 
was  made  by  Sir  F,  Thesiger  to  enter  the  verdict  on  the 
plea  of  not  guilty  for  the  plaintiff,  and  a  motion  was  after- 
wards made  by  Mr.  KtwwUs,  for  the  defendants,  for  a  new 
trial  if  the  verdict  was  to  stand,  on  the  ground  that  the 
finding  of  the  jury  was  wrong.  He  also  moved  to  enter  the 
verdict  for  the  defendants  on  some  other  iBsues.  The  argu- 
ments on  these  rules  were  concluded  in  this  Term  on 
Tuesdajr,  the  22nd  of  January,  and  we  have  now  to  dispose 
of  them. 

The  first  and  principal  inquiry  is,  what  (with  reference  to 
the  antecedent  patents)  was  the  extent  of  the  plaintiff's, 
Bovill's,  right  under  his  patent  and  specification.  To  ascer- 
tain this,  it  is  necessary  to  advert  to  the  patents  and  speci- 
fications themselves.  It  is  not  necessary  to  allude  to 
Corcoran's  patent  at  all,  which  in  tsici  was  not  given  in  evi- 
denca  Gordon's  patent  was  for  "  Improvements  in  grinding 
wheat  and  other  grain,''  &c. ;  it  was  dated  the  30th  of  April, 
1844.  The  specification  consisted  of  a  drawing  and  a 
description  of  the  drawing,  with  a  very  short  disclaimer  and 
a  very  distinct  claim  as  his  vnventian,  (namely,)  ''  the 
forcing  and  distributing  of  atmospheric  air  from  the  eye 
or  centre  of  miMston^s  for  the  purpose  of  cooling  the 
grain  durimg  the  process  of  grvndn/ng;  "  and  there  can  be 
no  doubt  that  the  method  adopted  in  order  to  force  the  air 
was  by  causing  a  &n  or  vane  to  rotate  rapidly,  and  thereby 
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piodiice  a  current  of  air.    It  ib  perhaps  not  very  easy  to 
describe  in  mere  words,  and  without  reference  to  the  draw- 
ing, all  that  the  specification  contains,  but  enough  may  be 
stated  for  the  purposes  of  our  judgment ;  (of  which,  in  the 
event  of  an  appeal,  copies  of  the  patent,  specifications^  and 
drawings  here  alluded  to  must  be  considered  a  part,  to  make 
our  judgment  intelligible) ;  and  it  is  sufficient  to  say  that 
thei^  is  an  air  box  below  the  millstones  into  which  air  is 
forced  by  the  rotation  of  a  taai  similar  to  what  is  now  fire- 
quently  used  in  manufisbctories  instead  of  bellows,  similar 
also  to  the  domestic  implement  called  a  blower,  used  instead 
of  a  common  pair  of  bellows  to  an  ordinary  fire.     The  air 
thus  forced  into  the  box  has,  of  course,  a  pressure  above 
that  of  the  atmosphere  when  not  in  motion,  and  it  is  con- 
ducted by  a  pipe  to  the  eye  of  the  bed-stone  (or  lower- 
stone),  and  through  the  eye  to  the  centre  of  the  two  mill- 
stones; and  then  there  is  an  apparatus  for  distributing  it 
from  the  centre  of  the  two  stones  between  them.    This  is 
done,  or  attempted  to  be  done,  by  what  is  called  the  "  Dis- 
tributor,'' provided  with  "  fans  or  arms.''   There  is  therefore, 
in  this  invention,  the  use  of  a  fan  to  produce  a  current  of 
air,  and  this  £ui  is  7U}t  the  £bui  described  in  the  plaintiffs 
specificatioD,  but  is  the  fan  used  by  the  defendant  and 
described  in  his  specification  (that  is,  the  current  of  air  is 
perpeTvdicidar  to  the  aada  of  the  fan,  and  not  paralled  to 
it  as  in  the  plaintiffs  method),  and  the  air  is  introduced  at 
the  eye  of  the  loiuer  aUme,  and  it  is  proposed  to  distribute 
it  from  the  eye  to  the  centre,  and  thence  between  the 
stonea 

« 

After  this  patent  of  Gordon's,  no  one  could  claim  ex- 
clusively, in  relation  to  this  subject,  the  use  of  a  fim,  (and 
certainly  not  of  the  fim  used  by  Gordon  creating  currents  of 
air  perpendicular  to  the  axis  of  the  fan  in  motion,)  or  the 
introduction  of  a  current  of  air  (above  the  pressure  of  the 
atmosphere)  at  the  eye  of  the  millstone  by  means  of  such  a 
fan.    It  is  not  necessary  in  detail  to  notice  Newton's  patent : 
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it  proposed,  not  to  foree  air  through  the  eye  of  the  mill-  ^  ^^^' 
8tone  and  so  between  the  stones,  but  to  oeate  a  vacuum 
about  and  surrounding  the  stones,  but  not  including  the 
eye,  and  so  drawing  the  air  through  the  eye  and  between 
the  stonea  He  proposes  to  use  air  pumps  to  suck  out  the 
air,  or  fa/M  to  create  a  partial  vacuum  by  forcing  it  out. 
In  the  course  of  the  argument  this  apparatus  has  been  re- 
ferred to  as  ''  an  exhaust "  or  the  ''  exhausting  process  ?  ** 

The  next  patent  is  that  of  the  plaintiff's,  the  specification 
of  which,  like  the  others,  consists  chiefly  in  a  drawing  with 
explanationa  He  divides  his  invention  into  four  parts. 
The  first  part  consists  of  closing  the  eye  of  the  running 
stone  (the  upper-stone),  and  this  is  explained  in  fig.  1 ;  a 
cast  iron  plate  is  fastened  by  bolts  and  nuts,  and  through 
this  air  is  forced  into  the  centre  of  the  stones.  It  cannot 
be  argued  (we  thmk)  with  any  success,  that  the  defendant's 
specification  interferes  at  all  with  this  first  part  of  the  plain- 
tiff's invention.  The  second  part  of  the  invention  is  the 
''  application  of  ventilating  vcmea  or  screws  at  the  centre 
of  the  stones  for  suppljdng  the  air  between  the  grinding 
surfaces,"  and  all  the  important  questions  in  the  cause  arise 
upon  this  second  part  of  the  invention.  It  was  not  argued 
(nor  could  it  be)  that  the  third  and  fourth  parts  of  the  in- 
vention had  in  any  way  been  infiringed,  but  an  attempt  was 
made  to  shew  that  the  first  part  had  been  infringed.  It 
was  argued  by  the  plaintiff's  counsel  that  the  first  part  of 
the  plaintiff's  inyention  was  perfonned  by  the  second,  and 
that  the  ventilating  screw,  by  driving  the  a/ir  in  one  direo- 
tion,  viz.  inwards,  and  thereby  preventing  it  from  escaping, 
was  in  fact  a  '^dosing  of  the  eye."  We  think  it  is  really 
an  abuse  of  language  to  call  what  is  done  in  the  second  part 
of  the  invention  "  a  closing  of  the  eye,''  because  the  air  is 
compelled  to  go  in  one  direction  only,  and  the  eye  is  left 
open  on  purpose  that  air  may  be  supplied  and  be  compelled 
to  go  m  that  direction;  but  the  claim  to  close  the  eye  in 
the  plaintiff^s  specification  must  be  understood  to  mean 
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^866^  actually,  physically,  and  in  the  manner  described  in  the 
drawing,  which  was  mechanically  by  the  cast  iron  plate  G> 
fig.  L,  or  by  the  leather  O,  fig.  2 ;  and  if  it  be  said  the  first 
daim  in  the  plaintiff's  specification  as  to  "closing  the  eye'' 
does  not  refer  to  the  drawing,  and  may  therefore  include 
closing  the  eye  (if  in  any  sense  that  can  be  called  closing) 
the  answer  is,  that  Gordon  had  done  that  before :  his  cur- 
rent of  air  as  much  closed  the  eye  as  Bovill's,  and  the  patent 
would  therefore  be  void,  for  claiming  an  invention  already 
published  by  another. 

The  question  then  remains,  is  the  invention  of  the  de- 
fendant Rands  within  the  second  part  of  the  patent  and 
specification  of  the  plaintiff  The  general  description  of  the 
second  part  of  the  plaintiffs  patent  has  already  been  stated, 
the  parHcuUiT  description  by  reference  to  the  figure  4  is 
very  intelligible.  A  portable  ventilating  machine  G,  fig. 
4,  blowing  by  a  screw  vane,  which  compels  the  air  to  more 
in  one  direction  only,  is  attached  externally  to  the  eye  of 
the  upper  millstone.  The  screw  vane  being  set  in  rapid 
motion,  the  air  is  compelled  to  pass  through  the  eye  into 
the  centre  of  the  two  stones,  and  so  find  its  way  out  be- 
tween them,  so  as  to  effect  the  object  of  the  patent  It  is 
said  that  the  ventilator  might  be  placed  in  the  lower  stone 
instead  of  the  upper  stone  (the  bed-stone  instead  of  the 
runner),  and  the  claim  is  (as  it  ought  to  be  in  such  a  case) 
limited  to  the  method  therein  described.  In  BoviU's  speci- 
fication there  is  a  distinct  allusion  to  Newton's  specification, 
but  there  is  no  allusion  whatever  to  Gordon'a 

Bands'  patent,  which  it  is  contended  by  the  plaintLBTs 
counsel  is  included  in  Bovill's,  is  for  "  impravemeTita  in 
gri/ndvng  wheat,  <tc,,"  and  his  plan  (as  appears  from  the 
drawing  and  description)  is  to  remove  from  the  centre  of 
both  the  stones  a  large  circular  portion  of  each,  so  as  to 
form  a  circular  chamber  (as  it  may  be  called)  in  the  centre 
of  the  grinding  apparatus  (that  is  of  the  two  stones),  and  in 
this  chamber  or  space,  opposite  to  the  separation  of  the  two 
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stones,  he  places,  not  a  screw  vane,  but  a  blower  similar  to        1856. 
€k>rdon's,  the  rapid  rotation  of  which  gives  to  the  air  a  cen- 
trifugal motion  and  makes  it  impinge  directly  upon  the 
space  between  the  stones,  so  as  to  cool  the  substance  which 
is  undergoing  the  process  of  grinding;  and  the  question  is 
whether  this  method  of  cooling  is  included  in   Bovill's 
patent :  and  we  are  of  opinion  that  it  is  not ;  and  we  think 
it  is  for  the  interest  of  the  plaintiff  that  it  should  not  be 
within  his  patent  and  claim,  for  if  it  were,  we  think  the 
patent  would  be  void  as  being  included  in  Gordon's  patent 
It  appears  to  us,  that,  where  a  subject  is  not  new,  as  this 
certainly  was  not,  viz.  ''  the  cooling  of  avistancea  v/nder- 
govng  the  process  of  grindi/ng,"  (which  had  been  long 
known  to  be  a  desideratum  in  grinding,  and  to  effect  which 
various  contrivrances  had  been  adopted,  and  several,  if  not 
many,  patents  taken  out),  any  patent  taken  out  for  a  method 
of  performing  the  operation  is  substantially  confined  to  that 
method,  and  cannot  be  extended  to  other  methods  obviously 
different,  because  they  involve  some  common  principle  ap- 
plied to  the  common  object^  and  may  apparently  be  described 
by  the  same  general  phrasa     In  this  case  the  comiQon 
object  was  known,  viz.  cooling  the  grinding  surfaces  or  the 
substances  exposed  to  their  action.     The  principle  of  ob- 
taining a  crurent  of  air  by  a  rotating  vane  (if  that  can  be 
called  a  principle)  was  already  made  known  to  the  world 
by  Gordon's  patent     Bovill's  method  was  an  improvement 
on  Gordon's,  it  was  not  so  called  by  the  inventor  (who  for 
anything  that  appears  in  the  specification  was  not  aware  of 
Gordon's,  though  quite  aware  of  Newton's)  ;  but,  in  reality, 
Bovill's  was  a  much  better  method  than  Gordon's ;  Hands' 
is  also,  probably,  a  better  method  than  Gordon's,  and  may 
be  a  worse  method  than  Bovill's ;  but  the  question  is,  is  it 
the  same,  or  substantially  the  same,  mechanical  method  of 
carrying  the  principle  into  effect  or  accomplishing  the  ob- 
ject desired  ?    We  think  it  is  quite  different  and  much 
nearer  to  Gordon's  than  to  Bovill's,  though  different  from 

VOL.  XL  C  C  C  EXCH. 
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^^^'  both.  The  plaintiflTs  counsel  apparently  thought^  and  oer- 
tainly  argued,  that  if  two  methods  could  be  described  in 
the  same  general  words,  they  must  be  the  same,  or  that  it 
was  a  question  of  £act  f<Mr  skilful  mechanics  to  decide  whe- 
ther they  were  or  no.  Bovill's  invention  can  be  described 
(no  doubt)  in  terms  so  vague  and  general  as  to  include 
Rands'  method,  but  then  also  it  would  include  Gordcm's, 
whose  patent  was  taken  out  some  years  before,  and  Qordon 
would  not  be  allowed  to  use  or  improve  his  own  discovery. 
If  Bovill  can  claim  the  use  of  a  vane  in  the  very  centre  of 
the  apparatus  instead  of  outside  of  it^  according  to  his  descrip- 
tion, and  if  a  vane  difEerent  firom  that  which  he  has  indicat- 
ed in  hisdrawing  and  specification,  a  fortiori,  Gordon  might 
claim  the  introduction  of  his  owfi  varie  into  the  centre. 
But  we  think  the  patents  as  they  appear  before  us  are 
respectively  independent  original  improvements;  and  that 
each  is  entitled  to  protection  in  respect  of  the  method  dis- 
closed in  it,  but  cannot  claim  beyond  what  is  substantially 
the  method  actually  described  and  given  to  the  public. 

We  think  the  claim  of  the  plaintiff  in  the  action  is  to  be 
considered  as  founded  on  the  true  construction  of  his  patent 
and  specification,  and  is  not  to  be  measured  by  the  actual 
claim  put  forward  and  attempted  to  be  supported  by  evidence 
at  the  trial ;  otherwise,  we  should  be  disposed  to  say,  that 
the  Queen  did  not  grant  that  which  the  plaintiff  claims,  and 
that  in  part  it  is  not  new ;  and  so  the  defendants  would  be 
entitled  to  our  judgment  on  the  first  and  third  pleaa  But 
we  think  the  claim  of  invention  in  the  action  must  be 
considered  as  the  claim  which  the  plaintiff  is  l^ally  en- 
titled to  make ;  and  then  the  question  between  the  parties 
in  the  cause  arises  on  the  fifth  plea  of  not  guilty,  which  also 
raises  the  question  as  to  the  extent  of  the  Queen's  grant  to 
the  plaintiff,  and  to  what  extent  that  goes  and  how  much 
it  embraces,  in  other  words,  what  is  the  true  meaning  and 
construction  of  the  specification.  We  think  this  is  a 
question  of  law  where  the  facts  are  not  disputed ;  and  if, 
instead  of  proving  the  infringement  by  proving  the  plain- 
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tiff's  patent,  and  taking  an  dchnisaion,  or  giving  evidence,  ^  ^^^9- 
that  the  defendants  had  worked  v/nder  Rands'  patenty  the 
plaintiff  had  given  evidence  of  the  actual  nuichinery 
erected  by  the  defendcmts,  the  question  would  still  have  re- 
curred, what  IB  the  true  construction  of  the  plaintiff's 
specification^  and  does  it  include  what  the  defendants  have 
done  f  We  think  this  would  have  been  a  question  of  law 
for  the  Court ;  and  that  it  is  clear,  on  the  true  construction 
of  the  plaintiff's  specification,  that  it  does  not  include  what 
it  is  alleged  the  defendants  have  done ;  and  we  think  this 
so  clear,  that  we  should  undoubtedly  have  granted  a  new  trial, 
if  the  only  question  before  us  had  been  whether  the  verdict 
was  against  the  evidence  or  not.  We,  however,  think  that 
the  plaintiffs  rule  to  enter  the  verdict  for  him  should  be  dis- 
charged, and  that  the  verdict  for  the  defendants  should  stand. 
It  is  open  to  the  plaintiff  to  have  this  decision  review- 
ed ;  and  it  is  at  least  doubtful  whether  the  Court  of  Ap- 
peal can  do  more  than  dispose  of  the  point  reservcl  (viz. 
whether  the  verdict  should  be  entered  for  the  plaintiff  or 
not)  :  but  this  Court  could  adopt  an  alternative,  and  direct 
a  new  trial ;  and  as  the  defendants^  coimsel  has  obtained  a 
rule  nisi  for  a  new  trial,  and  to  enter  a  verdict  for  the 
defendants  on  the  other  issues,  we  not  only  can  entertain 
the  question,  but  are  bound  to  do  so ;  and  if  the  question  at 
the  trial  was  one  of  fact  and  not  of  law,  we  think  the  jury 
came  to  a  wrong  conclusion,  and  that  there  ought  to  be  a 
new  trial.  The  defendants'  rule,  as  far  as  relates  to  a  new 
trial,  will  therefore  be  suspended,  and  the  residue  of  it  will 
be  discharged.  If  the  verdict  for  the  defendants  on  the  fifth 
plea  shall  be  sustained,  so  much  of  the  rule  as  relates  to  a 
new  trial  will  be  also  discharged  ;  if  the  verdict  be  entered 
for  the  plaintiff  by  the  Court  of  appeal,  then  the  rule  for  a 
new  trial  will  be  made  absolute ;  but  in  the  meantime  it 
must  stand  over  till  the  result  of  the  appeal  be  known. 

Rule  discharged. 
c  c  c  2 
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Cbouch  V.  The  Gbeit  Northern  Railway  Company. 
A  railway         X  HE  third  count  of  the  declaration  stated,  that  the  de- 

oompaoy  can- 
not le^y        fendants  were  common  carriers  of  goods  for  hire  from  Lon- 

gi«aSr*Bum  ^^^  ^  Leeds ;  and  the  plaintiff,  on  &c.,  tendered  to  the  de- 
fer th6  car-  fendants,  at  the  proper  place  for  that  purpose,  a  parcel  of 
package  con-  goods  of  the  plaintiff,  and  requested  them  to  receive  and 
paroelf  belong-  carry  the  same  from  London  to  Leeds;  and  the  defendants 
eS  ^n^'"  ^^^^  ^^  ample  convenience  for  so  doing ;  and  the  plaintiff 
than  for  a         was  ready  and  willing  to  pay  the  defendants  their  lawful 

package  con-  r       i  •  i. 

taining  Beveral  Charges  for  the  receipt  and  carriage  of  the  said  parcel  of 
bebng'ing  to  g^ods,  of  which  the  defendants  then  had  notice :  yet  the 
^^^)^"^^'  defendants,  though  they  did  receive  and  carry  the  goods  of 
railway  com-  other  persons  on  the  occasion  aforesaid  from  London  to 
tocarry.atthe  Leeds,  did  not  nor  would,  when  so  requested  or  at  any 
TOAedp^!^  time,  receive  and  carry  the  said  parcel  of  goods  of  the 
ceU  tendered  *  plaintiff  from  London  to  Leeds  at  or  for  their  lawful 

by  a  earner, 

whereby  he  charges,  but  refused  SO  to  do. — ^The  fourth,  fifth,  sixth,  and 
eend*th^by**  seventh  counts  were  similar  to  the  third ;  and  the  seventh 
amoreciroui-    concluded  with  the  following  alleffation: — By  reason  of 

touB  route  ^        ^  o  o  j  ^ 

and  at  a  which  premises  in  the  last  five  counts  respectively  mention- 

ltenae:—ffdd,  ^i  the  plaintiff  was  unable  to  carry  on  his  trade  and  busi- 

not*entitled  to  ^^^  ^^  ^  Carrier  and  forwarder  of  parcels  with  the  same 

recover  dam-  facility,  dispatch,  and  convenience  as  he  otherwise  might 

ages  for  *^         ,  ,  ,  .  « 

alleged  loss  of  have  done,  and  was  also  obliged  to  transmit  the  said  goods 

Sembi€,ihAt  ^  ^he   last  five  counts  mentioned  to  the  several  places 

tionVf  th^  aforesaid  by  more  circuitous  and  dilatory  routes  and  means 

Great  North-  of  conveyance,  and  at  a  greater  expense  to  ihe  plaintiff 

Company's  than  if  the  defendants   had  carried  the  same   for  the 

^d^M^Eat  th  ^^^^  ^^^^^  ^^*^  ^  ^^^  count — Firsts  not  guilty.  Se- 
Companymay  condly,  that  the  plaintiff  was  not  ready  and  willing  to  pay 
^nJJ2^°oj  ®   to  the  defendants  their  lawful  charges  for  the  receipt  and 

parcels  not  ex- 
ceeding five 
hundredweight  any  sum  they  may  think  fit,  means  any  ''recuonable  turn:* 
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carriage  of  the  said  parcel  of  goods,  as  in  that  count 
alleged. — Upon  which  issues  were  joined. 

At  the  trial,  before  Ma/rtin,  B.,  at  the  London  Sittmgs 
after  Hilary  Term,  1855,  the  following  facts  appeared: — 
The  plaintiff  was  a  carrier,  whose  chief  office  was  in  Lon- 
don. His  business  was  to  collect  small  parcels,  and  make 
up  all  those  for  a  particular  town  and  delivered  to  him  on 
the  same  day,  into  one  package,  which  he  sent  by  railway 
to  his  agent  in  that  town,  who  opened  the  package  and 
delivered  the  parcels  to  the  various  parties  to  whom  they 
were  directed.  The  defendants  were  common  carriers  of 
goods  by  their  railway.  On  several  occasions  the  plaintiff 
piade  up  packages  of  this  description,  and  sent  them  to  a 
receiving-house  of  the  defendants  for  conveyance  to  Leeda 
These  packages  were  about  thirty  pounds  weight,  and  the 
ordinary  charge  for  the  carriage  was  \8.  6(2.^  which  was  ten- 
dered, but  the  defendants'  clerk  refused  to  receive  the 
packages  unless  7^.  6(2.  was  paid,  and  the  packages  were 
opened  to  satisfy  him  that  they  did  not  contain  other  par- 
cel&  The  plaintiff  was  in  consequence  obliged  to  forward 
the  packages  by  another  and  more  circuitous  ronta  This 
mode  of  sending  packed  goods  was  well  known  in  the  car- 
rying trade;  and  it  had  been  a  common  practice  for  persons 
residing  in  the  coimtry,  who  ordered  goods  of  various  trades- 
men in  London,  to  direct  the  goods  to  be  sent  to  one  of  the 
tradesmen,  and  he  packed  them  all  in  one  package  and  sent 
it  by  railway  to  the  person  in  the  country.  In  these  cases 
it  was  usual  for  the  party  who  made  up  the  package  to 
charge  2d  for  each  parcel  to  persons  not  in  the  same  trade 
as  himself.  Sometimes  these  packages  contained  parcels  for 
different  persons,  though  in  general  they  were  directed  to  one 
person  only.  The  defendants  had  carried  packages  contain- 
ing several  parcels  for  merchants  and  tradesmen  without  ex- 
tra charge,  but  there  was  no  evidence  that  the  defendants 
knew  that  the  parcels  so  packed  were  for  different  persona 

I  Iwas  submitted  on  the  part  of  the  defendants,  first,  that 


1856. 
Crouch 

V, 

Obbat 

northibn 

Railway  Ca 


Y44 


EXCHEQUER  REPORTBL 


1856. 

CBOUCfi 
V, 

Qbkat 

kortbbrn 
Railwat  Co. 


under  the  13  &  1 4  Vict  c.  ki.  s.  14  (a),  they  were  entitled 
to  charge  for  small  packages  any  sum  they  might  think  fit. 
Secondly:  that  a  packed  parcel  differed  from  an  indosure, 
which  consisted  of  several  parcels  all  belonging  to  one  per- 
son; and  that  the  defendants  were  entitled  to  charge  extra 
for  packed  parcels,  inasmuch  as  they  were  subject  to 
greater  risk  and  liability  where  the  parcels  belonged  to 
several  persona  It  was  submitted  on  behalf  of  the  jdain- 
tiff,  that  this  was  not  a  case  within  the  13  &  14  Yict 
c.  Ixi  8.  14 ;  that  there  was  no  difference  between  a  packed 
parcel  and  an  inclosure ;  and  that  the  defendants  were  bound 
to  charge  all  persons  equally.  The  learned  Judge  was  of 
opinion  that  the  defendants  were  not  entitled  to  charge 
what  they  thought  fit,  but  were  bound  to  make  a  reason- 
able  charge ;  and  he  left  it  to  the  jury  to  say,  firsts  whether 
the  sum  tendered  to  the  defendants  for  the  carriage  of  the 
packages  was  a  reasonable  sum;  secondly,  whether  there 
was  any  difference  between  packed  parcels  and  inclosures, 
at  the  same  time  calling  their  attention  to  the  judgment  in 
Pickford  v.  The  Orand  Junction  Railway  Company  (6) ; 
and  thirdly,  whether  the  defendants  charged  the  plaintiff 
equally  with  other  persons.  The  jury  foimd  a  verdict  tot 
the  plaintiff  with  406.  damages,  and  2002.  for  his  loss  of 
business;  and  they  also  found  that  the  defendants  had 
made  unequal  charges,  and  that  there  was  no  differ^ice  be- 
tween packed  parcels  and  inclosures. 


(a)  Enacts,  "  Thati  as  regards 
small  packages  and  single  arti* 
cles  of  great  weight,  notwith- 
standing the  rate  of  tolls  pre- 
scribed bj  this  Act)  the  said 
ooanpanies  may  lawfully  demand 
the  tolls  following,  (that  is  to 
say) ;  For  the  carriage  of  small 
parcels,  that  is  to  say,  any  par- 
cel not  exoseding  five  hundred 
poundsweightythesaidcompaniea 


may  demand  any  snm  which  tiiey 
may  think  fit :  Provided  always, 
that  articles  sent  in  huge  aggre- 
gate quantities,  although  made 
up  of  separate  parcels,  sneh  as 
ha0B  of  sugar,  coffee,  meal,  and 
the  like,  shall  not  be  deemed 
small  parcels,  but  such  term  shall 
apply  only  to  single  parcels  in 
separate  packages." 
(6)  10  M.  &  W.  999. 
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BrcumwM,  in  Easter  Term  (April  17),  obtained  a  rule 
nisi  for  a  new  trial,  on  the  following  grounds. — First :  that, 
under  the  13  &  14  Yiei  c.  bd.  &  14,  the  defendants  were 
entitled  to  make  such  charges  as  they  thought  fit  for  their 
parcels,  their  respective  weight  being  under  five  hundred 
pounds,  provided  they  charged  all  persons  equally;  and  the 
jury  should  have  been  so  directed  Secondly:  that,  whether 
or  no  they  were  so  entitled,  they  were  entitled  to  charge 
extra  for  packed  parcels ;  and  the  Judge  should  have  so  told 
the  jury.  Thirdly:  that  there  is  a  di£ference  between,  and 
a  right  to  charge  differently  for,  packages  containing  other 
packages  directed  to  and  intended  for  different  consignees, 
and  packages  containing  other  packages  directed  to  and 
intended  for  the  same  consignee ;  and  the  Judge  should  have 
so  directed  the  jury.  Fourthly:  that  the  verdict  of  the 
jury  in  finding  that  the  defendants  were  not  entitled  to 
make  such  extra  charge,  and  that  there  was  no  such  differ- 
ence between  the  two  classes  of  parcels,  is  against  evidence. 
Fifthly:  that  the  2002.  found  by  the  jury  for  general  loss  of 
business  is  not  recoverable. 
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Montagu  Chombere  and  Mcumamc^a  shewed  cause  (a). 
— Firsts  the  13  &  14  Yict  c.  Ixi  s.  14,  does  not  authorise 
the  company  to  charge  what  they  think  fit  for  these  pack- 
ages. The  13th  section  prescribes  the  toimage  rate  for 
goods.  The  14th  section  regulates  the  charge  for  small  "pack- 
ages and  single  articles  of  great  weight"  The  object  of  that 
enactment  was  to  enable  the  company  to  make  a  remune- 
rative charge  for  the  risk  incurred  in  carrying  small  parcels 
of  great  value^  such  as  bankers'  and  jewellers'  parcels^  deed% 
&a  If  the  packages  in  question  are  not  within  the  proviso 
containing  the  exemption^  as  not  being  "  articles  sent  in 
I'^i^  aggi^^ttte  quantities  made  up  of  separate  parcels ; '' 
neither  are  they  within  the  definition  there  given  of  "small 

(a)  In  Michaelmas  Term^  1855,  (Not.  9),  and  Hilary  Term,  1856, 
(January  12). 


7-ir6  EXCHEQUER  REPORT&L 

185&  parcels/'  because  they  are  not  "  single  parcels  in  separate 
Crouch  packages/'  If  there  is  any  ambiguity  in  the  enactment^ 
Grbat  according  to  the  rule  which  prevails  as  to  private  Acts,  it 
lUn^AT  Ca  ^"^^  ^  construed  most  strongly  against  the  company  and 
in  favour  of  the  publia  Some  light  may  be  thrown  on  the 
meaning  of  the  legislature  by  comparing  this  enactment 
with  the  205th  section  of  the  repealed  Act  9  &  10  Yici. 
c.  Ixxi.  That  section,  which  prescribed  the  toll  for  smaU 
packages  and  articles  of  great  weighty  contained  a  proviso 
that  it  should  not  be  lawful  to  include  in  one  package 
several  parcels  of  various  sorts,  and  intended  for  various 
individuals ;  but  that  the  company  might  charge  a  separate 
sum  for  each  such  parcel,  although  many  were  included  in 
one  package.  That  prohibition  is  omitted  in  the  14th 
section  of  the  13  &  1 4  Yict.  c.  bd. — Secondly,  it  is  said,  that 
the  defendants  are  entitled  to  charge  extra  for  packed 
parcels.  [Martin,  B. — ^That  point  was  not  raised  at  the 
trial]  The  third  objection  is,  that  the  jury  ought  to  have 
been  told,  as  a  matter  of  law,  that  there  was  a  difference 
between,  and  a  right  to  charge  differently  for,  packages 
containing  parcels  for  several  consignees,  and  for  one  con- 
signea  That  proceeds  on  the  assumption  that  all  the 
tradesmen's  packages  were  for  one  con^gnee,  which  was  not 
the  fact  The  learned  Judge  called  the  attention  of  the 
jury  to  the  law  on  the  subject  as  laid  down  in  Pu^ford  v. 
The  Orcmd  Jvmction  Railway  Company  (a).  The  only 
difference  suggested  is,  that,  in  cases  of  conversion,  the  com- 
pany would  be  liable  to  several  actions  at  the  suit  of  the 
owners  of  the  different  parcels.  But  they  have  no  right  to 
make  an  extra  charge  for  the  purpose  of  indemnifying  them- 
selves against  their  own  wrongful  act  It  is  only  in  cases 
of  misfeasance  that  they  would  be  liable  to  several  actions. 
In  many  cases  the  consignor  alone  could  sue,  as  for  instancy 
where  the  consignee  is  merely  his  agent,  or  the  consignor 

(a)  10  M.  &  W.  399. 
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has  a  special  property  in  the  goods :  Freema/n  v.  Birch  (a). 
The  difference  of  risk,  if  appreciable,  is  so  trifling  as  to  fall 
within  the  principle  "  de  TninimiH  non  curat  lex.''  There 
was  no  affirmative  evidence  of  any  difference  between 
packed  parcels  and  inclosures,  and  the  jury  found  there  was 
nona  Moreover,  by  8  &  9  Yict  c.  20,  s.  90  (6),  (which  is 
incorporated  with  the  1 3  &  14  Yict  a  Ixi),  the  defendants 
were  bound  to  charge  all  persons  equally  under  like  circum- 
stances: Crouch  V,  The  Greai  Northern  Railway  Com- 
pcmy  (c) ;  and  the  jury  have  found  that  they  have  not  done 
so.  Parker  v.  The  Orea^  Western  Railway  Co7npcmy(d), 
and  EdAvards  v.  The  Great  Western  Rail/way  Comr 
pany  (e)  are  express  authorities  that  a  railway  company 
cannot  charge  a  carrier  more  for  packed  parcels  than  they 
do  the  rest  of  the  publia  [They  then  argued  that  the 
verdict  was  not  against  evidence.] — Lastly,  with  respect  to 
the  damages:  This  is  an  action  of  tort>  and  a  loss  of 
business  is  the  natural  and  direct  consequence  of  the  defend- 


(a)  3  Q.  R  492,  note. 

(b)  ''And  whereas  it  is  expe- 
dient that  the  company  should 
be  enabled  to  vary  the  tolls  upon 
the  railway,  so  as  to  accommo- 
date them  to  the  circomstanoes 
of  the  traffic,  bat  that  such  power 
of  varying  should  not  be  used  for 
the  purpose  of  prejudicing  or 
favouring  partictdar  parties,  or 
for  the  purpose  of  coUusively  and 
unfairly  creating  a  monopoly, 
either  in  the  hands  of  the  com- 
pany or  of  particular  parties ;  it 
shall  be  lawful,  therefore,  for  the 
company,  subject  to  the  provi- 
sions and  limitations  herein  and 
in  the  special  Act  contained,  from 
time  to  time  to  alter  or  vary  the 
tolls  by  the  special  Act  authoiv 
ised  to  be  taken,  either  upon  the 
whole  or  upon  any  particular 


portions  of  the  railway,  as  they 
may  think  fit,  provided  that  all 
such  tolls  be  at  all  times  charged 
equally  to  all  persons,  and  after 
the  same  rate,  whether  per  ton, 
per  mile,  or  otherwise,  in  respect 
of  all  passengers  and  of  all  goods 
or  carriages  of  the  same  descrip- 
tion, and  conveyed  or  propelled 
by  a  like  carriage  or  engine, 
passing  only  over  the  same  por- 
tion of  the  line  of  railway  under 
the  same  circumstances,  and  no 
reduction  or  advance  in  any  such 
tolls  shall  be  made,  either  direct- 
ly or  indirectly,  in  fiivour  of  or 
against  any  particular  company 
or  person  travelling  upon  or  using 
the  railway." 

(e)  9  Exch.  556. 

(c^  11  C.  K  545. 

(«)  11  C.  R  588. 
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ants'  wrongful  act  [Aldereon,  B. — How  was  the  plain- 
tiffs trade  injured  except  by  payment  of  an  extra  charge  ?] 
He  would  require  more  capital  for  carrying  on  his  trade, 
and  he  must  either  discontinue  sending  packed  paroels  or 
send  them  by  a  circuitous  route.  Hadley  v.  BdocendcUe  (a) 
was  an  action  on  a  contract  But  applying  the  rule 
there  laid  down,  the  defendants  might  reasonably  contem- 
plate that  the  plaintiff  would  be  injured  in  his  trade  by 
their  refusal  to  carry  his  goods.  The  jury  were  at  liberty 
to  give  exemplary  damages,  if  they  thought  that  the  de- 
fendants committed  the  wrongful  act  with  intent  to  stop 
the  plaintiffs  trada  It  is  analogous  to  the  case  oS  a 
nuisance,  where,  in  the  first  action^  nominal  damages  only 
are  recovered,  but  afterwards  substantial  damages. — Hiey 
referred  to  2  Tidd,  Prac.  890. 


Word8%ix)rth  and  Rochfort  Cla/rke  in  support  of  the  rule. 
«— These  packages,  being  under  five  hundred  weight,  are 
"small  parcels  "  within  the  meaning  of  the  14th  section  of 
the  13  &  14  Vict  a  Ixi.  The  learned  Judge  should  have 
told  the  jury,  that,  in  point  erf*  law,  there  was  a  difference  be- 
tween, and  a  right  to  charge  differently  for,  packed  parcels 
and  inclosures.  The  defendants  are  only  bound  to  chaige 
equally  to  all  persons  under  the  same  circumetamcea.  The 
proviso  in  the  205th  section  of  the  9  &  10  Vict  a  IxxL 
shews  that  the  legislature  considered  that  there  was  an  ap- 
preciable difference  betweeen  the  two  descriptions  of 
parcels.  There  is  also  an  additional  risk,  ioasmuch  as,  in 
the  case  of  loss,  the  carrier  would  be  subject  to  several 
actions  at  the  suit  of  the  various  consignees.  Where  a 
vendor  delivers  goods  to  a  particular  carrier  by  order  of  the 
vendee,  the  property  in  the  goods  vests  in  him,  and  he 
alone  can  maintain  an  action  in  respect  of  their  loss:  Dav)s 
V.  Peck(b),     But  if  the  property  has  not  passed  out  of  the 


(a)  9  Exch.  Ml. 


(6)  8  T.  R  3a0. 
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▼endor,  he  is  the  proper  party  to  sue :  CooUs  v.  Ckaj>lin(a). 
It  may  be,  that  the  vendee  might  maintain  trover  for  the 
loss  of  the  goods,  and  the  vendor  sue  in  respect  of  the 
breach  of  contract  Parker  v:  The  Great  Western  Railway 
Company  (6)  is  not  decisive  of  this  point ;  because  there  the 
company's  Act  required  that  the  charges  should  be  reason^ 
akle;  here  the  company  are  at  liberty  to  charge  for  small 
parcels  what  they  think  fit  [Aldereon,  R — Surely  the 
Act  must  mean  **  such  reasonable  charges  as  they  think 
fiC]  Besides,^  in  that  case,  the  company  charged  an 
extra  rate  to  carriers  beyond  the  ordinary  charge  to  other 
persona  In  Parlcer  v.  The  OreatWeatem  Maihuay  Comr- 
pany(c)  and  Ed/wa/rda  v.  The  Oreat  Western  Rail/wa/y 
Corapa/ay  (cQ,  the  point  was  not  raised  as  to  the  difference 
between  packed  parcels  and  indosures. — ^They  also  referred 
to  Pickford  v.  The  Orand  Junction  Railway  Compact 
ny  (e),  Crouch  v.  The  London  ds  North  Western  Railway 
Com/pomy  (/),  Spicer  v.  Bra/wn  (g), — ^Then  with  respect  to 
the  question  of  damagea  Hadley  v.  Baxendale(h)  is  a  con- 
clusive authority  that  the  plaintiff  is  not  entitled  to  conq)en-' 
sation  for  a  general  loss  of  trada  [Upon  this  point  they 
were  stopped  by  the  Court]. 

Pollock,  C.  B. — We  are  all  of  opinion  that  so  much  of 
the  rule  as  prays  for  a  new  trial  on  the  ground  of  misdirec- 
tion must  be  discharged ;  and  that  so  much  of  the  rule  as 
prays  that  the  verdict  may  be  reduced,  excluding  the  200i. 
found  for  special  damage,  must  be  absolute.     With  respect 


(a)  3  Q.  K  48a 

(b)  2  Man.  &  G.  263. 

(c)  11  C.  B.  645. 

(d)  11  C.  B.  588. 

(e)  3  BaUw.  Gaa  536. 
(/•)  14  C.  B.  255. 

{g)  Exch.,  Trinity  Term,  June 
12, 1855,  not  reported.  It  was  a 
rule  to  ahew  cause  why  a  aum  of 
money  paid  into  Court  in  lieu  of 


bail  should  not  be  paid  out  to 
the  defendant,  on  the  ground 
that  the  declaration  was  in  atlif* 
ferent  fonn  of  action  to  that 
stated  in  the  affidavit  to  hold  to 
bail  Rowley  shewed  oause,  and 
WiUu  supported  the  rule. — ^Rule 
discharged. 

{h)  9  Exoh.  341. 
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1856.        to  the  latter  point,  it  seems  to  me  to  lie  in  the  smallest 
Cbouoh      compasa     The  declaration  consists  of  several  counts,  and  in 
Qbeat       ^^^  ^f  them  there  is  an  allegation,  that,  by  reason  of  the 
K^THKBN     premises,  the  plaintiff  has  been  injured  in  his  trade.     We 
are  all  of  opinion,  that,  upon  a  declaration  so  framed,  the 
damage  alleged  cannot  be  recovered.     It  is  unnecessary  to 
inquire,  whether  it  could  be  recovered  under  any  other  form 
of  declaration ;  it  is  sufficient  to  say,  that  it  cannot  under 
this  allegation  and  the  general  proof  given  that  the  defend- 
ant was  of  opinion  that  his  trade  was  diminished  in  conse- 
quence of  the  conduct  of  the  defendants. 

In  disposing  of  the  other  part  of  the  rule,  it  may  be  con- 
venient to  refer  to  the  grounds  on  which  it  was  granted. 
The  first  is,  « that,  under  the  13  &  U  Vict  a  Ld,  s.  14,  the 
defendants  were  entitled  to  charge  such  charges  as  they 
thought  fit  for  their  parcels,  their  respective  weight  being 
under  five  hundred  pounds,  provided  they  charged  all  par- 
ties equally;  and  the  jury  should  have  been  so  directed." 
Upon  that  point  it  is  not  necessary,  in  order  to  dispose  of 
the  rule,  that  we  should  give  any  judgment  The  second 
ground  is, ''  that,  whether  or  no  they  were  so  entitled,  they 
were  entitled  to  charge  extra  for  packed  parcels;  and  the 
Judge  should  have  so  told  the  jury.''  I  am  of  opinion  that 
the  Judge  ought  not  to  have  so  told  the  jury ;  and  that,  whe- 
ther or  no  the  defendants  were  entitled  to  charge  extra  for 
packed  parcels,  is,  in  my  opinion,  a  question  of  fact^  and  not 
of  law.  It  is  not  every  difference  in  the  articles  carried, 
which  will  warrant  a  difference  in  the  rate  of  charga  No 
doubt,  there  are  some  goods  which  it  may  be  more  incon- 
v^ient  or  more  expensive  to  carry,  and  as  to  which  the 
carrier  might  well  say,  that  he  would  not  carry  them  at  the 
same  price  as  other  goods;  but  if  there  be  a  difference,  that 
is  fit  to  be  submitted  to  the  jury.  It  seems  to  me,  that^  in 
principle,  there  is  no  difference  between  a  packed  parcel  and 
an  indosure;  but>  supposing  that  there  is,  it  ought  to  be 
submitted  to  the  jury  as  a  matter  of  fact^  whether  the  dif- 
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ferenoe  is  such  as  to  justify  an  increased  rate  of  charge.  1^56. 
I  think  that  the  learned  Judge  would  have  been  wrong  in  Crouoh 
point  of  law,  if  he  had  told  the  jury  that  the  defendants  qr^^t 
were  entitled  to  charge  extra  for  packed  parcels.  Nothing  j^J^"''"*^ 
can  illustrate  the  case  more  strongly  than  the  subject  of 
insurance.  In  life  assurance  the  difference  in  risk  is  noto- 
rious. So,  with  respect  to  marine  insurance,  a  person  who 
merely  dealt  with  the  subject  geographically,  by  looking  at 
a  map  or  a  globe,  might  well  say,  that  there  was  such  a  dif^ 
ference  in  certain  voyages,  that  there  must  be  a  right  to 
make  a  different  charge.  But  it  may  be,  that  the  circum* 
stances  are  such,  that^  although  there  is  that  difference  in 
the  risk,  yet  there  is  no  right  to  chaige  more;  but  the 
question  ought  to  be  submitted  to  the  jury.  The  third 
ground  stated  in  the  rule  is^  "  that  there  is  a  difference  be  - 
tween,  and  a  right  to  charge  differently  for,  packages  con- 
taining other  packages  directed  to  and  intended  for  dif- 
ferent consignees,  and  packages  containing  other  packages 
directed  to  and  intended  for  the  same  consignee;  and  that 
the  Judge  should  have  so  directed  the  jury.''  This  admits 
of  the  same  answer.  The  learned  Judge  left  the  question 
to  the  jury,  and  they  found,  as  a  matter  of  fact,  that^  al- 
though there  was  an  apparent  difference,  yet  there  was  no 
real  difference,  so  as  to  warrant  a  different  charge.  The 
fourth  ground  mentioned  in  the  rule  is,  "that  the  verdict  of 
the  jury  in  finding  that  the  defendants  were  not  entitled  to 
make  such  extra  charge,  and  also  that  there  was  no  such  differ- 
ence between  the  two  classes  of  parcels,  is  against  evidence.'' 
I  am  of  opinion  that  it  is  not  In  no  single  instance  has 
it  occurred,  that  there  have  been  two  actions  against  a  car- 
rier in  respect  of  an  inclosed  parcel  because  the  inclosures 
belonged  to  two  different  persona  Then,  how  can  it  be 
said,  that  there  is  a  greater  risk  or  a  greater  liability?  We 
must  look  at  matters  of  this  sort  practically,  and  not  draw 
nice  distinctions,  when  there  are  &cts  which  lead  to  a  cor- 
rect conclusion.     For  these  reasons  it  appears  to  mo,  that 
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1856.  ^  80  much  of  the  rule  as  pray?  for  a  new  trial  must  be  di»- 
Cbouoh  charged,  and  that  so  much  of  the  rule  as  prays  for  a  reduo- 
Gbbjit       ^^^^  ^^  ^^^  damages  must  be  absolute. 

kobthsbv 
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Alderson,  B. — I  am  of  the  same  opinion.  The  only 
practical  question  for  us  to  determine  is,  whether  the 
charges  are  equal;  and  that  must  depend  on  whether  or  no 
there  is  any  real  difference  in  the  risk  between  packed  par- 
cels and  inclosurea  That  question  was  left  to  the  jury; 
and  they  found  that  there  is  none.  As  to  that,  I  agree  en- 
tirely with  them.  Moreover,  I  do  not  think  that  we  should 
have  much  difficulty  in  construing  the  14*th  section  of  the 
13  &  14  Vict  c.  Ixi;  it  means  such  charges  made  by  the 
company  as,  in  the  opinion  of  a  jury,  are  reasonable  charges. 
I  think  that  the  company  are  not  at  liberty  to  charge  what 
they  please ;  and  that  the  word  "  reasonable ''  must  be  consi- 
dered as  introduced  into  the  section.  This  is  m^ely  an 
obiter  dictum,  and  not  necessary  for  the  decision  of  the  case ; 
but  I  give  it  as  my  opinion.  With  respect  to  the  last 
point,  I  agree  that  the  200{.  ought  not  to  have  been  added 
to  the  damages. 

Martin,  B. — I  am  also  of  opinion  that  the  rule  as  re- 
gards a  new  trial  should  be  discharged.  The  action  is 
founded  on  the  common-law  liability  of  the  defendants,  as 
common  carriers,  to  carry  goods  for  reasonable  reward ;  and 
the  declaration  contains  several  counts  charging  a  breach 
of  their  duty  as  such  carriers. — [His  Lordship  then  advert- 
ed to  the  evidence,  and  proceeded] — ^The  jury  found  that 
there  was  no  difference  between  packed  parcels  and  inclo- 
sures;  and  therefore,  if  that  finding  be  correct,  there  ought 
to  be  no  new  trial  The  first  case  on  this  subject  is  Pick- 
ford  V.  The  Grand  Jwnctwfi  Railway  Company  (a). 
That  was  a  special  case  prepared  by  the  parties,  who 

(a)  10  M.  &  W.  399. 
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wished  to  ascertain  what  the  law  was  on  the  subject  of  ^^^^^ 
packed  parcels: — Several  packages  had  been  made  up  by  Cbquob 
the  plaintiff  and  tendered  to  the  defendants,  for  the  express  Objcat 
purpose  of  having  the  law  settled ;  and  it  was  supposed  I^{*L^Y  co. 
that  the  decision  on  the  questions  then  raised  would  have 
set  the  matter  at  rest  The  case  was  argued  on  behalf  of 
the  company  by  the  late  Mr.  Oowlvng  (one  of  the  most 
acute  and  able  men  ever  at  the  bar),  and  the  only  ad- 
ditional risk  which  suggested  itself  to  his  mind  was^  that, 
by  reason  of  goods  belonging  to  different  people  being 
contained  in  one  parcel,  the  carrier  might  be  liable  to  seve- 
ral actions  at  the  suit  of  the  different  owners,  instead  of 
one  action  at  the  suit  of  a  single  owner.  The  Court  were 
of  opinion,  that  the  plaintiff  was  entitled  to  judgment;  and 
Baron  Parker  in  delivering  it,  read  the  following  passage, 
which  was  not  necessary  for  the  decision  of  the  case: — **  But 
then  it  is  argued  on  the  part  of  the  defendants,  that  there 
really  is  an  increased  responsibility,  arising  from  the  simple 
fact  that  each  parcel  is  the  property  of  a  distinct  owner,  be- 
cause it  is  said,  that,  in  the  event  of  a  misdelivery,  the  com- 
pany would  be  liable  to  several  actions  of  trover  instead  of 
one ;  and  even  in  case  of  loss  or  damage  by  neglect,  each  sepa- 
rate owner  might  maintain  an  action  on  the  custom  of 
England,  in  respect  of  his  own  goods.  It  is  very  doubtful 
at  least,  whether,  on  the  custom  of  England,  separate  ac- 
tions could  be  maintained,  as  the  relation  of  employer  and 
carrier  would  not  have  subsisted  between  them  and  the 
company,  but  between  them  and  the  plaintiffs.  As  ac- 
tions of  trover,  however,  could  be  maintained,  it  would 
not  be  unreasonable  to  allow  some  additional  remimer- 
ation,  on  account,  not  of  the  liability  to  pay  greater 
damages,  for  they  would  be  the  same  in  both  cases,  but  to 
pay  the  same  damages  by  means  of  different  suits.  We 
are  relieved,  however,  fxoTa  the  necessity  of  deciding  what 
the  precise  amount  of  additional  compensation  (which  at 
all  events  should  be  trifling)  on  this  account  should  be,  be- 
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1856.  cause  it  is  admitted  on  the  special  case,  that  the  sum  ten- 
Cboucr  dered  is  proper,  unless  the  defendants  had  a  right  to  charge 
GuBAT  ^^^  separate  parcels  "  &c.  Now,  that  is  the  origin  of  all  the 
RAfLWAT  O)  coi^^^versy  which  has  taken  place  on  this  subject ;  and  I 
listened  at  the  trial,  and  I  have  listened  now,  for  any  dis- 
tinction to  be  pointed  out  between  packed  parcels  and  in- 
closures,  except  this ;  and  I  have  heard  none  The  next 
case  is  that  o{  Parker  v.  The  Oreat  Western  Railway  £7om- 
pant/  (a),  and  all  that  there  passed  having  reference  to 
this  subject  was,  that  the  Court,  in  a  deliberate  judg- 
ment, decided  that  there  was  no  distinction  between  car- 
riers and  other  peopla  I  agree  with  Mr.  Clarke  that 
there  is  nothing  in  that  case  conclusive  of  the  present ; 
but  in  a  subsequent  case  of  Parker  v.  The  Oreat  Western 
Railway  Company  (6),  this  point  was  expressly  raised  by 
the  fourth  and  fiflh  questions;  and  the  Court  were  of  opin- 
ion that  Mr.  I^arker,  who  stood  in  the  same  position  as 
the  present  plaintiff,  was  entitled  to  recover.  Mavle,  J.,  in 
distinct  terms,  says,  that  there  is  no  difference  whatever  be- 
tween a  parcel  sent  to  an  individual  containing  parcels  be- 
longing to  a  variety  of  people,  and  parcels  sent  to  an  indi- 
vidual all  the  contents  being  his  own.  There  is,  therefore, 
an  express  decision  of  the  Court  of  Common  Pleas  upon 
the  very  point  now  in  controversy.  I  need  not  occupy 
time  by  referring  to  the  case  of  Edwards  v.  The  Oreat 
Western  RaUvxiy  Compa/n/y  (c) ;  it  was  argued  and  the 
judgment  delivered  about  the  same  time  as  Parker  v.  The 
Oreat  Western  Railway  Company,  the  counsel  agreeing 
that  the  same  judgment  should  be  given  in  both  cases. 
In  my  opinion,  these  cases  are  directly  in  point;  but 
the  misfortune  is,  that  it  does  not  seem  to  have  oc- 
curred to  the  Comrts  to  call  attention  to  what  was  thrown 
out  in  Pickford  v.  The  Orand  Junction  Railway  Com- 
pany.    In  a  case  of  Crouch  v.  The  Oreat  Northern  Rail- 

(a)  7  Man.  &  Gr.  263.        (6)  11  C.  B.  646.        (c)  11  C.  B.  658. 
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way  Company  (a)y  which  was  identical  with  ihe  pres^it;        1866. 
the  counsel  for  the  defendants  treated  the  dedsion  of  the       cbouob 
Court  of  Common  Pleas  as  oondusiye^  and  Parke,  B.,  said»        q^t 
"  The  Court  of  Common  Pleas  have  already  decided  the     Nobthibii 
pointk  and  we  are  bound  by  their  decision.^    There  is  there- 
fore the  express  decision  of  the  Court  of  Common  Fleas, 
and  the  only  proper  mode  of  raising  the  question  again  is 
by  writ  of  error.     But  let  us  see  whether  the  view  con- 
tended for  on  behalf  of  the  defendants  be  really  correct, 
viz.  thatk  if  a  person  in  London  makes  a  business  of  col- 
lecting paroek  for  a  variety  of  persons  residing  in  the 
country  (say  Leeds),  and  sending  them  in  one  parcel  to 
his  agent  there  to  be  distributed  amongst  those  persons, 
who  pay  him  for  the  carriage,  and  if  another  person  in 
London  makes  up  a  parcel  of  similar  articles,  but  sends  them 
down  to  Leeds  to  a  person  to  whom  they  all  belong,  the 
carrier  would  be  justified  in  charging  a  higher  rate  for  the 
first  than  for  the  second  parcel;  so  that,  if  two  parcels 
were  taken  at  the  same  time  to  the  carrier,  and  he  was  told 
that  the  one  contained  separate  parcels  for  a  variety  of  peo- 
ple, and  that  the  other  contained  precisely  similar  separate 
parcels,  all  for  the  same  person,  then,  according  to  the 
argument  for  the  defendants,  he  would  be  justified  in  asking 
58,  for  the  carriage  of  the  first,  and  Is.  only  for  the  carriage 
of  the  second, — ^that  is  the  position,  and  let  us  see  if  there 
be  any  reason  in  it    The  carrier  is  bound  by  the  common 
law  to  forward  the  one  parcel  to  A.  in  Leeds,  and  the  other 
to  B.  in  Leeds ;  when  the  one  parcel  gets  to  A.  he  will  open 
it  and  deliver  the  several  parcels  to  the  different  owners, 
and  when  the  other  parcel  gets  to  R  he  will  open  it  and 
probably  put  the  different  parcels  on  the  shelves  of  his 
shop;  but  the  carrier  has  nothing  to  do  with  that, — ^he  is 
required  to  deal  with  two  parcels  of  the  same  articles  and 
the  same  value;  what  business  is  it  of  his  what  is  done  with 

(a)  9  Exch.  656. 
VOL.  XI.  D  D  D  EXCH. 
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them  at  Leeds?  A  person  not  in  the  law,  wonld  say 
he  could  not  see  the  diffeienoe  between  carrying  two  parcels 
Great  0^  the  same  articles  and  same  value  to  the  same  town,  or 
iSji^t  c'  why  an  extra  charge  should  be  made  by  the  carrier  who 
is  under  aji  obligation  to  charge  equally  to  alL  It  is  said, 
that  each  of  the  individuals  to  whom  the  separate  parcels 
belong,  might)  in  the  event  of  a  misdeliveiy,  maintain  an 
action  of  trover.  But  is  that  so  ?  I  apprehend  there  is  no 
doubt,  that  the  proper  action  against  a  carrier  for  a  mis- 
delivery is  an  action  on  the  custom  of  the  realm  or  bailment, 
or  in  other  words  on  the  contract^  and  that  upon  a  single 
bailment  there  could  not  be  two  actions.  There  is  only 
one  contract  with  the  carrier;  and  two  obligations  cannot 
be  put  upon  him  by  virtue  of  the  one  contract  No  matter 
how  many  parcels  are  contained  in  one  package,  or  to  whom 
they  belong;  he  contracts  with  the  penson  who  brings  him 
the  entire  parcel;  and  therefore,  upon  the  common  law 
liability,  one  action  only  could  be  maintained.  In  a  case 
of  Yaul  V.  Ha/rbctUe  (a),  referred  to  in  2  Saund.  47  f,  it  was 
held  by  Lord  Kenyoriy  at  Nisi  Prius,  that,  in  the  event  of 
a  misdelivery  of  goods,  an  action  of  trover  might  be  brought; 
that  is  to  say,  that,  although  the  original  liability  of  the 
carrier  was  founded  on  the  contract  or  bailment,  yet  if  he 
dealt  with  the  property  entrusted  to  him  in  a  manner  dif- 
ferent from  the  purpose  for  which  it  was  placed  in  his  hands, 
that  was  a  conversion.    There  is  also  a  case  in  the  Court  of 

*  

Common  Pleas,  reported  in  4th  Bingham  (b),  where  Podt, 
J.,  and  Burroughy  J.,  were  of  opinion  that  the  consignor  of 
goods  might  maintain  trover  for  a  misdeUveiy ;  and  OMeUe, 
J.,  was  of  opinion  that  he  could  not  These  are  the  only 
two  cases  of  which  I  am  aware,  where  it  has  been  held  that 
trover  would  lie  against  a  carrier  for  misdelivery.  But 
assuming  that  trover  could  be  maintained,  is  there  anything 
in  either  of  those  cases  to  shew  that  several  actions  of 

(a)  Peake*8  N.  P.  68.  (6)  Stephenson  v.  Hart,  4  Bing.  476. 
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trover  could  be  maintained  by  the  different  owners  of  the 
packages?  It  will  be  found  in  the  case  in  Bingham  (and 
I  have  very  little  doubt  that  it  was  so  in  the  other  case), 
that  there  were  two  or  three  special  counts,  and  that  they 
all  failed  by  reason  of  the  then  state  of  the  law.  If  the 
question  of  an  action  of  trover  against  a  carrier  for  mis- 
delivery were  to  be  considered  now,  for  the  first  time^  the 
Courts  wonld  probably  hold,  that  trover  was  not  maintain- 
able. In  Fovlde  v.  WMoughby  (a),  the  subject  of  conver- 
sion, and  the  right  to  maintain  trover,  is  dealt  with,  and 
the  law  is  laid  down  by  this  Court  in  a  way  which  has  been 
acted  upon  ever  since,  and  most  satisfiBu;torily»  I  allude 
especially  to  the  judgment  of  my  Brother  Alderaon :  and  if 
his  view  be  correct^  as  I  believe  it  to  be,  it  utterly  excludes 
the  case  of  misdelivexy  by  a  carrier  as  a  convorsion.  But 
there  is  nothing  in  these  cases  to  shew  that^  although 
the  Courts  did  allow  the  action  of  trover  to  be  maintained, 
for  the  purpose  of  preventing  injustice,  they  would  allow 
several  actions  to  be  maintained  in  respect  of  the  diffi^* 
ent  packages  in  the  same  parcel  Three  cases  were  cited, 
which,  it  is  said,  are  authorities  on  the  point  The  first  is 
Da/wes  v.  Peek  (6).  That  was  an  action  against  a  carrier 
in  respect  of  some  goods;  and  on  the  trial  it  appeared  that 
there  had  been  a  regular  invoice  by  the  plaintiff  of  the  sale 
of  the  goods  to  another  person.  It  was  said,  and  truly  enough, 
that  when  there  is  a  perfect  delivery  of  goods  to  a  carrier,  by 
law  the  delivery  to  the  carrier  is  a  delivery  to  the  vendee,  and 
they  become  goods  sold  and  delivered;  and  the  Court  held 
that  the  action  ought  to  have  been  brought  in  the  name  of 
the  owner  of  the  goods,  that  Ib,  the  vendee,  and  that  it  did  not 
lie  in  the  name  of  the  vendor.  I  am  not  sure  whether  it 
would  not  now  be  held  that  the  action  might  be  brought  in 
the  name  of  either;  but  that  is  perfectly  immaterial;  what 
the  Court  there  held  was,  that,  where  there  is  no  express 
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contract^  but  the  goods  are  delivered  and  a  carrier  reoeives 
them  in  the  ordinary  course  of  business,  the  contract  is 
with  the  owner  of  the  goods;  there  is  not  a  syllable  to  be 
found  in  the  case  to  the  effect  that  several  actions  of  trover 
might  be  brought  in  respect  of  one  parcel  of  goods.  The 
case  of  Coatea  v.  ChapUn  (a)  was  an  action  brought  against 
Messrs.  Chaplin  in  respect  of  packages  of  goods  ordered  by 
Morrison  &  Co.  of  the  plaintiffs,  who  were  manufacturers 
at  Paisley.  It  appeared  that  the  goods  had  been  sent  up  to 
London,  but  nothing  had  been  done  to  satisfy  the  I7th  sec- 
tion of  the  Statute  of  Frauds;  and  the  Court  of  Queen's 
Bench  held  that  the  property  in  the  goods  remained  in 
Coates,  and  that  he  might  maintain  the  action.  There 
again  not  a  syllable  is  said  with  respect  to  two  actions  being 
maintainable.  With  respect  to  Spicer  v.  Brown,  that  was  a 
question  as  to  the  payment  of  money  out  of  Court  I 
can  indeed  imagine  a  case  where  an  action  of  trover  or 
several  actions  of  trover  might  be  brought  against  a  carrier ; 
but  it  certainly  seems  to  me  that  several  actions  could  not 
be  maintained  for  a  simple  misdelivery.  If  a  carrier  cuts 
open  a  parcel,  and  takes  the  goods  out,  and  then  converts 
them  to  his  own  use,  he  is  in  the  condition  of  a  person 
who  is  dealing  with  another's  goods ;  and  if  a  person  deal 
with  goods  in  an  illegal  way,  either  by  destroying  them  or 
consuming  them,  he  is  responsible  to  every  owner  of  the 
goods,  not  as  a  carrier,  but  as  a  person  who  deals  unlawfully 
with  another  man's  property.  As  to  the  way  in  which  I 
dealt  with  this  case  at  the  trial,  I  stated  that  my  own  view 
was  in  conformity  with  the  decision  in  the  Court  of  Com- 
mon Pleas ;  but  that  there  was  a  statement  in  a  judgment 
of  the  Court  of  Exchequer  in  Pickford  v.  The  Orand  Junc- 
tion Railway  Company  (c)  which  I  read ;  and  I  left  it  to 
them  to  say,  whether,  assuming  that  to  be  so,  they  saw  any 
ground  for  the  defendants  charging  any  further  sum  in  re- 


(a)  3  Q.  B.  483. 

(6)  Exch.  Trinity  Term,  12th 


June,  1855,  not  reported. 
(c)  10M.&W.399. 


HILABT  TEBM,  19  VICT. 


759 


spect  of  the  supposed  liability  to  several  actions  for  improper 
dealing  with  the  goods;  and  they  said  that  in  their  opinion 
there  was  not.  In  that  opinion  I  entirely  concur;  and  I 
think  it  would  be  wrong  to  allow  carriers  to  charge  a 
greater  sum  in  respect  of  such  supposed  liability,  there  not 
being  a  single  instance  of  several  actions  having  been 
brought  in  respect  of  several  parcels  contained  in  the  same 
package.  I  am  therefore  of  opinion  that  there  is  no  differ- 
ence between  what  is  called  a  package  and  an  inclosure; 
and,  inasmuch  as  the  defendants,  by  their  own  admission, 
acted  differently  towards  the  plaintiff  in  respect  to  packed 
parcels  than  to  other  persons  in  respect  of  inclosures,  the 
question  upon  the  l^th  section  of  the  Act  does  not  arise. 

With  respect  to  the  damages,  I  concur  with  the  rest  of 
the  Court;  because  I  conceive,  that,  under  this  declara- 
tion, the  damages  are  not  claimed  But  if  a  declaration 
was  framed  in  this  way — that  the  plaintiff  was  a  car- 
rier, and  that  his  business  was  to  collect  goods  for  the 
purpose  of  sending  them  down  by  railway;  and  that  the 
defendants  designedly  refused  to  carry  parcels  which  they 
were  bound  by  law  to  take,  for  the  purpose  of  getting  a 
monopoly  in  their  hands  and  destroying  the  plaintiff's 
trade — ^upon  a  declaration  framed  in  that  way,  and  upon 
being  satisfied  that  the  railway  company  wilfully  trans- 
gressed the  law  with  a  view  to  get  a  monopoly  of  a  cer- 
tain class  of  business  and  destroy  the  business  of  another,  I 
am  not  prepared  to  say  that  a  jury  might  not  properly  give 
vindictive  damages  to  a  person  so  oppressed  But  that  is 
not  this  casa  Whenever  the  question  arises,  I  shall  be 
perfectly  free  to  give  an  opinion  upon  it  I  concur  in  opin- 
ion that  the  2002.  damages  cannot  be  supported 
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•^^-  ^^'  Herkaman  and  Another  u  Bowkeb. 

^te^^  Trover  for  goods  and  chattel— Pleau :  not  guilty,  and 
under  a  &  fe.    not  possessed. — Upon  which  issues  were  joined. 

were  valued  ir  r  ^ 

and  delivered  '  At  the  trial,  before  Crowder,  J.,  at  the  Liverpool  Summer 
tion  creditor]  Assizes,  1855,  it  appeared  that  the  plaintifib  were  the 
fiOe^pIl^^e  *^g^®^  ^  certain  persons  trading  nnder  the  name  of 
by  him;  but    Huddart  &  C!o.,  who  had  become  bankrupt.    Prior  to  the 

no  bill  of  Bale  .  , 

was  executed:  bankruptcy,  the  defendant  had  obtained  a  judgment  against 
thj^'^*  Huddart  &  Co.  for  252i.  1a  10(2.,  and  on  the  4th  of  June  a 
S^TOodl^^  writ  of  fieri  facias  issued  on  that  judgment  On  the  follow- 
ing day  the  sheriflf  delivered  his  warrant  to  the  bailiff  who, 
on  the  6th  of  June,  seized  the  goods  in  question  under  the 
writ.  Immediately  after  the  seizure,  the  bailiff  went  to  the 
defendant,  and  asked  him  if  he  would  like  to  purchase  the 
gooda  The  defendant  consented,  and  the  goods  were  then 
valued  at  105Z.,  and  delivered  by  the  bailiff  to  the  defend- 
ant, a  formal  invoice  having  been  previously  made  out;  but 
no  bill  of  sale  was  executed.  At  an  earlier  period  of  the 
same  day,  Huddart  &  Co.  conunitted  the  act  of  bankruptcy 
upon  which  the  fiat  issued.  The  defendant  had  no  know- 
ledge of  the  act  of  bankruptcy  until  the  18th  of  June, 
when  he  was  served  with  notice  of  it 

It  was  submitted,  on  behalf  of  the  defendant,  that  the 
execution  was  protected  by  the  1 83rd  section  of  the  Bank- 
rupt Law  Consolidation  Act^  12  &  13  Vict  a  106.  It  was 
contended,  on  the  part  of  the  plaintifib,  that  there  was  no 
valid  sale  of  the  goods,  inasmuch  as  there  was  no  assign- 
ment by  bill  of  sale  and  no  money  passed.  The  learned 
Judge  directed  a  verdict  for  the  plaintiffs,  reserving  leave 
for  the  defendant  to  move  to  enter  a  v^dict  for  him. 


Hugh  Hill,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 
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Aiherton  and  Manisty  now  shewed  cause. — ^There  was 
no  execution  by  seizure  and  aale  of  these  good%  as  required 
by  the  1 33rd  section  of  the  Bankrupt  Law  Consolidation 
Act  The  ordinaiy  course  is  for  the  sheriflf  to  sell  either  by 
auction  or  bill  of  sale.  Perhaps  the  sheriff  might  autliorise 
his  bailiff  to  sell  in  any  other  way,  but  of  that  there  is  no 
evidence ;  and  without  express  authority  the  bailiff  is  not 
warranted  in  departing  firom  the  prescribed  course.  Suppose 
the  goods  were  worth  5002^,  and  the  sheriff  valued  them  at 
1002.,  and  then  delivered  a  share  to  the  purchaser  in  the 
name  of  the  whole,  would  that  be  a  valid  sale?  [Martin^ 
B. — ^The  bailiff  had  authority  to  sell,  and  the  law  does  not 
require  that  a  sale  of  personal  bhattels  should  be  made  in 
any  particular  way.  A  sale  by  auction  or  bill  of  sale  is  only 
a  mode  of  exercising  the  authority  which  the  law  givea] — 
They  referred  to  Hobaon  v.  HoU  (a). 

Hugh  HiU  appeared  in  support  of  the  rule,  but  was  not 
called  upon  to  argue 

PiArr,  K — ^The  rule  must  be  absolute  By  the  terms  of 
the  warrant,  the  sheriff  is  commanded  that  he  "  oa/aae  to  be 
made  "  of  the  goods  of  the  debtor  the  amoimt  recovered  by 
the  judgment  Then  how  is  he  to  do  that  ?  By  seizure  and 
sale  Here  the  sheriff  has  seized  and  he  has  sold.  It  may 
be  well,  as  a  matter  of  caution,  to  have  the  goods  particular- 
ised in  a  bill  of  sale,  in  order  to  avoid  any  dispute  as  to  their 
identity;  but  that  is  not  necessary  to  render  the  sale  valid. 
If  the  sheriff  took  a  chair  and  delivered  it  to  the  purchaser 
in  the  name  of  all  the  goods,  I  do  not  see  any  objection  to 
that  mode  of  sale  No  doubt,  if  he  sold  the  goods  for  leas 
than  their  value,  he  would  be  reqponsible;  but  in  this 

(a)  Exchequer  Chamber,  Jane  tion  was,  whether,  upon  the  par- 
14, 1851.  This  case  was  argued  ticular  facts,  there  was  evidence 
on  a  biU  of  exceptions  to  the  for  the  jury  of  a  sale  by  the  she- 
ruling  of  Ro^Bf  R ;  and  the  ques-  riff. 
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1866.        case  a  Mt  valuation  ^ras  made,  and  the  transaciion  was 
HsBNAMAK     bona  fide. 


BOWKIB. 


Martin,  B. — ^This  is  a  queBtion  of  title  to  the  goods^  and 
I  am  of  opinion  that  the  defendant  has  a  right  to  them.  The 
law  is,  that  the  sale  must  be  before  notice  of  any  act  of 
bankruptcy.  Now  here  the  notice  waa  on  the  18th  of  June, 
and  the  sale  took  place  on  the  6th.  The  only  question  is 
as  to  the  manner  in  which  the  sale  was  effected;  and  I  can 
see  nothing  to  prevent  the  sheriff  from  selling  in  the  way 
he  has  dona  It  is  not  absolutely  necessary  tiiat  he  should 
sell  by  an  instrument  xmder  seal  All  that  is  required  ia^ 
that  be  shall  sell,  and  it  is  not  incumbent  on  him  to  do  that 
by  one  means  more  than  another.  Mr.  Aihertan  has  put 
the  case  of  a  sale  under  value ;  but  where  that  is  suggested, 
it  is  a  question  for  the  jury  whether  it  is  a  real  sale  or  not. 
Besides,  if  the  sheriff  sells  in  an  improper  manner  or  for 
less  than  the  goods  are  worth,  he  will  be  liable  to  an  action. 
In  this  case  there  is  no  doubt  it  was  a  real  sala 

Brahwell,  B. — ^The  defendant  has  taken  possession  of 
the  goods  under  a  sale  by  the  sheriff  It  is  true  that  the 
defendant  is  the  execution  creditor,  but  that  makes  no  dif- 
ference. I  should  be  sorry  to  say  anything  which  would 
encourage  a  doubt  as  to  this  mode  of  sale  being  valid.  Mr. 
Athertan's  proposition  is  not  only  inconvenient  but  unwar- 
ranted by  law.  A  general  authority  is  given  by  the  sheriff 
to  his  officer  to  levy,  and  it  is  proposed  to  shew  that  there  is 
some  limitation  of  that  authority  by  the  practice  as  to  the 
mode  of  executing  it  If  that  were  established,  the  conse- 
quence would  be,  that  a  purchaser  from  a  sheriff  might  get 
a  title  to  the  goods  in  one  county,  but  not  in  another.  But 
that  is  not  so.  A  bailiff  has  a  general,  not  a  special  autho- 
rity to  sell;  and  the  doctrine  contended  for  is  opposed  to  the 
legal  principle,  that^  where  a  person  gives  a  general  authority, 
he  has  no  right  to  restrict  it  as  against  a  person  who  ^as 
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acted  on  that  aathority.     If  there  is  any  inoonyenience  in  ^^^ 

this  mode  of  selling,  it  is  easy  to  alter  it    Here  there  was  Hibvaioh 

ample  evidence  of  a  bon&  fide  sale.  Bowkbb. 

Rule  absolute. 


The  Attorney-General  v.  Ruck  and  Othera  Jan.  30. 

Information  by  the  Attomey-OeneraL    The  first  Aninforma- 
count  stated  that  Robert  Ruck,  Henry  Real,  Joseph  Hobbs  cS!?t^l  A^""' 
the  elder,  James  Hobbs,  and  Joseph  Hobbs,  after  the  4th  of  ^  *  ^  Jh^^ 
August,1845,  and  before  the  exhibiting  ofthe  information,  to  in  the  three 
wit^  on  the  10th  of  Jime,  A.D.  1852,  did  assist^  and  were  then  fi"  d^cm^aito 
and  there  otherwise  concerned,  in  unshipping  certain  fo-  ^^^J^^iJ*^. 
reign  goods  of  great  value,  the  duties  of  Customs  for  which  ioreni  days; 
had  not  been  paid  or  secured,  that  is  to  say,  divers,  to  wit^  fourfonowing 
three  hundred  and  forty  gallons  of  foreign  spirits  of  great  S^5l  four 
value,  &a,  the  said  goods  being  then  and  there  liable  to  ^  ^^!^TL^ 
payment  of  the  duties  of  Customs  to  her  Majesty  on  im-  ther  with  four 
portation  thereof  into  the  United  Kingdom,  and  which  had  similar  of- 
been  imported  into  the  United  Kingdom,  to  wit,  &a,  con-  ^^^^^    a 
trary  to  the  form  of  the  statute,  &c.:  whereby,  and  by  verdict  h*Ting 

been  foand  for 

force  of  the  statute,  the  said  several  offenders  have  seve-  the  Crown,— 
rally,  and  each  of  them  hath  for  his  said  offence,  forfeited  gr^^uad  forar- 
and  lost  the  sum  of  10002.,  being  treble  the  value  of  the  f^^***  *?• 

.    ,  judgment,  for 

said  good& — ^Averment:  that  the  Commissioners  of  her  Ma-  the  defect  (if 
jesty's  Customs  have  elected  to  sue  in  this  behalf  in  lieu  ^«d°by  the 
aad  instead  of  a  penalty  of  lOOi.  if^^ 

The  second  and  third  counts  charged  the  same  defend-  ^'^  entered 
ants  with  similar  offences  on  the  same  day. 

The  fourth,  fifth,  and  sixth  counts  charged  Robert  Buck, 
Henry  Beal,  Joseph  Hobbs  the  elder,  James  Hobbs^  Joseph 
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1850. 


Seal,  Joseph  Ledger,  Edward  Qarkson,  and  WiDiam  Fair- 
brass  with  siimlar  oflfenoes  (Hi  the  1st  of  Febmary,  1853;  and 
the  seventh  and  eighth  counts  charged  the  last^mentioned 
defendants  vdth  similar  ofifences  on  the  Ist  of  March,  1853, 
and  on  four  other  days  (a), 

Plea^  not  guilty;  upon  which  issue  was  joined. 

The  information  was  tried  before  Pollock^  C.  B.,  at  the 
Middlesex  Sittings  after  Trinity  Term,  1855,  when  a  ver- 
dict was  found  for  the  Crovm  against  all  the  defendants  (b). 


Wordsworth,  in  the  following  Term,  obtained  a  rule  nisi 
>  arrest  the  judgment;  against  which, 

(a)  The  following  is  an  aoalysiB  of  the  information: — 


B^endtmU^  Ntmei. 


Robert  Ruck     .... 

Henry  Beal 

Joseph  Hobbs  the  elder 

Jamee  Hobbe 

Joseph  Beal 

Joseph  Ledger  .... 
Joseph  Hobbs  the  younger 
Edward  Claikson  .    .    . 

William  Fairbraas .    .    . 


OomU$of 
InformcUion. 


1,2,8,4,5,6,7,&8 
.    .    ditto  .    . 
.    .    ditto 

.    .    ditto  .     < 

4,  5,  9,  7,  &  8 
•    .    ditto 
.    .1,2,  ft  8 

i,  6,  6,  7,  ft  8 
.    .    ditto 


DaUtf 

Qjfeneet. 


10thJune,lS52 
Ist  Feb.  1858 

1st  March,  1853, 
and  oo  Ibnr 
other  days 


OmmIs. 
Ab  to  Date*. 


1,2,  ft  8 
I,  5,  ft  6 


} 
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(&)  Bobert  Buck,  Hany  Beal, 
and  Joseph  Hobbs  the  elder  were 
foundgaQty  on  the  first  ooiint,and 
not  guilty  on  the  second  and  third 
counts;  Bobert  Buck,  Henry 
Beal,  Joseph  Hobbs  the  elder, 
James  Hobbs,  Joseph  Beal,  and 
William  Fairbrass  were  found 
guilty  on  the  fourth  count;  Bo- 
bert Buck,  Henry  Beal,  Joseph 
Hobbs  the  elder,  James  Hobbs, 
Joseph  Beal,  Joseph  Ledger,  Ed- 
ward darkson,  and  William 
Fairbrass  were  found  guilty  on 
the  fifth;  sixth,  and  eighliiooimts ; 


Bobert  Bock,  Heniy  Beal,  Jo- 
seph Hobbs  the  elder,  James 
Hobbs,  Joseph  Beal,  and  Wil- 
liam Fairbrass  were  found  goilty 
of  one  ofience  charged  in  tlw 
serenih  count;  Bobert  Bod^ 
Henry  Beal,  and  William  fair- 
brass were  found  guilty  of  ano- 
ther offence  charged  in  that 
count ;  and  Bobert  Buck,  Heniy 
Beal,  Joseph  Hobbs  the  elder, 
James  Hobbs,  Joseph  Beal,  and 
William  Fairbrass  were  found 
guilty  of  a  third  offence  chai^ged 
in  that  count. 
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The  AttoTTiey-Oenerctl,  Waiaon,  and  Cleasbj/  now  shewed  JiS6e. 
cause. — The  case  of  Rex  v.  Kingston  (a)  is  an  express  au- 
thority that  it  is  no  ground  of  demurrer  that  several  dif- 
ferent defendants  are  chaiged  in  different  counts  of  an  in- 
dictm^it  for  offences  of  the  same  nature.  Lord  EUen- 
hoToughj  C.  J.,  there  says,  "  This  would  have  been  a  good 
ground  of  application  to  the  discretion  of  the  Court  to 
quash  the  indictment^  for  the  inconvenience  which  may 
arise  at  the  trial  from  joining  different  counts  against  dif- 
ferent offenders;  but  where  to  the  offences  so  charged  in 
different  counts  there  may  be  the  same  plea  and  the  same 
judgment^  there  is  no  authority  for  saying  that  such  joinder 
in  one  indictment  is  bad  in  point  of  law;  nor  is  there  any 
legal  incongruity  on  the  feice  of  it  to  warrant  us  in  giving 
judgment  for  the  defendants  on  demurrer/'  It  is  said, 
however,  that  the  Court  will  not  on  motion  quash  an  in- 
formation filed  by  the  Attomey-Qeneral;  and  for  that  posi- 
tion Rex  V.  Oregory  (&)  is  relied  on.  But  that  only  ap- 
plies to  cases  where  an  information  is  filed  by  the  Attomey- 
Qeneral  instead  of  an  indictment  being  preferred  before 
the  grand  jury;  and  even  if  it  does  not>  the  refusal  of  the 
Court  to  exercise  its  discretion  cannot  alter  the  legal  effect 
of  the  information.  Assuming^  however,  that  there  is  a 
misjoinder  of  counts,  that  is  no  ground  for  arresting  the 
judgment;  for  the  Crown  may  enter  a  nolle  prosequi  as  to 
some  of  the  counts.  Formerly,  it  was  considered,  that,  where 
counts  in  tort  were  joined  with  counts  in  assumpsit^  and  a 
verdict  was  found  for  the  defendant  ajs  to  the  former,  and 
for  the  plaintiff  as  to  the  latter,  the  declaration  wajs  bad 
in  arrest  of  judgment:  Bage  v.  Bro7n/uel(c):  but  now,  in 
such  a  case,  the  defect  may  be  cured  by  entering  a  nolle 
prosequi:  KigkUy  v.  Birch  (d).  It  is  not  like  the  case  of 
a  misjoinder  of  counts,  where  the  jury  find  general  dama- 

(a)  8  East,  41.  (c)  3  Lev.  99. 

(6)  1  Salk.  372.  {d)  2  M.  &  SeL  633. 
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1866.  gee:  Comer  v.  Shew  {a).  Where  two  receivers  were 
charged  in  the  same  indictment  with  separate  and  distinct 
acts  of  receiving,  Parke,  B.,  nded,  that  there  was  no  ground 
for  arresting  the  judgment:  Regi/na  v.  Hayes  (b).  So, 
where  three  persons  were  changed  with  a  larceny,  and  two 
others  as  accessaries,  in  separately  receiving  portions  of  the 
stolen  goods,  and  the  indictment  also  contained  two  other 
counts,  one  charging  each  of  the  receivers  separately  with  a 
substantive  felony  in  separately  receiving  a  portion  of  the 
[^len  goods,  and  the  principals  were  acquitted,  it  was  held 
that  the  receivers  might  be  convicted  on  the  last  two  counts: 
Regima  v.  PuUiam,{c).  [Alderson,  B. — It  was  formerly 
the  practice  to  join  in  one  indictment  several  offences  of  the 
same  nature  committed  by  different  persons.]  The  defend- 
ants might  have  obtained  an  order  to  confine  the  evidence 
to  some  particular  time:  Attomey-Oeneral  v.  Weeks (d). 
Moreover,  under  the  16  &  17  Vict  a  107,  s.  267,  there  may 
be  a  joint  information  against  several  persons  for  the  penal- 
ties severally  incurred  by  each,  and  jud^nent  may  be  en- 
tered up  on  any  of  the  counts  against  such  as  are  convicted, 
and  for  penalties  of  different  amounts. 

Wordsworth,  for  some  of  the  defendants,  in  support  of 
the  rula — ^There  is  no  authority  for  including  in  the  same 
iuformation  two  sets  of  defendants  charged  with  several 
offences.  In  Cu/taworth's  case(e),  where  the  action  was 
against  two  persons,  the  plaintiff  declared  against  one  of 
them  for  an  assault  and  battery,  and  against  the  other  for 
taking  away  his  goods ;  and  it  was  held  that  the  defendants 
could  not  be  joined  in  one  action,  because  the  trespasses 
were  of  several  natures  and  against  several  persona  The 
proper  mode  of  taking  advantage  of  the  objection  is  by 
motion  in  arrest  of  judgment:  Bex  v.  Roaevere  (/),  Rex  v. 

(a)  4  M.  &  W.  163.  (d)  Bunb.  223. 

(6)  2  Moo.  &  R.  155.  (0)  Styles,  163. 

(6)  9  G.  &  P.  28a  (/)  Bunb.  286,  296. 
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M'Leod  (a).  The  forfeiture  is  imposed  by  a  statute  which  185ft 
prescribes  the  mode  of  proceeding  for  its  recovery,  and 
which  ought  to  be  strictly  followed.  The  information  pro- 
fesses to  be  founded  on  the  8  &  9  Vict  c.  87,  but  is  not 
warranted  by  that  Act  The  104th  section  provides  that 
where  the  "  offence  shall  have  been  committed  by  several 
persons  jointly,  or  several  persons  shall  have  been  concerned 
in  the  same,  such  several  persons  shall  jointly  and  severally 
incur  every  such  penalty;  and  it  shall  be  lawful  to  proceed 
against  such  persons  to  recover  such  penalties  jointly  by 
one  information,  or  severally  by  separate  informations,"  &c. 
Neither  is  this  information  warranted  by  this  16  &  17  Vict 
a  107.  The  267th  section  of  that  Act  provides  for  cases 
where,  on  a  joint  information  against  several  persons,  some 
of  them  aUow  judgment  to  go  by  confession  or  default,  or 
there  is  a  difference  in  the  amount  of  the  penalty  in  which 
one  or  more  are  convicted,  or  where  some  of  them  are 
acquitted.  There  is  nothing  in  that  Act  to  authorise  a  form 
of  information  different  from  that  prescribed  by  the  8  &  9 
Vict  c  87.  The  authorities  relating  to  the  entry  of  a  nolle 
prosequi,  where  there  is  a  misjoinder  of  counts  in  civil  pro- 
ceedings, have  no  bearing  on  this  case,  because  an  informa- 
tion of  this  kind  is  a  criminal  and  not  a  civil  proceeding. 
It  is  true,  that  question  was  left  in  doubt  by  Attorney- 
Oenercd  v.  RadloffQ>)\  but  the  legislature  seems  to  have 
considered  these  informations  in  the  nature  of  criminal 
suits.  The  263rd  section  of  the  16  &  17  Vict,  a  107,  pro- 
vides that  "  in  all  suits  or  proceedings  at  the  suit  of  the 
Crown  for  the  recovery  of  any  duty  or  penalty,  &c.,  the 
parties  thereto  shall  be  entitled  to  recover  costs  against 
each  other  in  the  same  manner  as  if  such  suits  or  proceed- 
ingswere  conducted  and  had  between  subject  and  subject, and 
the  like  amendments  may  be  made  in  all  such  proceedings 
by  the  Judge  or  Court  as  may  now  be  made  in  civil  actions." 

(a)  3  Price,  203.  (ft)  10  Exch.  84. 
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1856.  Ribton  for  other  defendanta— Under  the  8  &  9  Vict 

a  87,  &  104,  if  the  Crown  wishes  to  proceed  against  several 
persons  for  separate  penalties,  there  must  have  been  sepa- 
rate information&  The  16  &  17  Vict  c.  107,  s.  263,  makes 
this  alteration,  that^  apon  a  joint  information  against  several 
Iiersons,  separate  penalties  may  be  recovered  against  each. 
The  offences  in  question  were  conmiitted  brfore  that  Act 
came  into  operation.  In  the  case  of  Rex  v.  Kingston  (a) 
there  was  only  one  ofienoe,  here  ziine  defendants  are  charged 
with  five  different  offencea  In  1  Chit  Crim.  Law,  p.  846, 
it  is  laid  down  that  "  so  independent  is  the  authority  of  the 
Attomey-Oeneral,  that  the  Court  will  not  quash  his  in- 
formation on  the  motion  of  the  defendant^  but  will  compel 
him  to  plead  or  to  demur."  If  a  nolle  prosequi  had  been 
entered  at  the  trial,  some  of  the  defendants  might  have 
been  called  as  witnesses  for  the  others. 

Pollock,  C.  B. — I  entertain  considerable  doubt  whether 
the  information  is  open  to  objection ;  but  it  is  not  neces- 
sary to  say  more  than  that  so  long  as  the  Crown  can,  by  enter- 
ing a  nolle  prosequi,  render  the  judgment  perfect,  we  ought 
not  to  interfere.  If  the  judgment  is  improperly  entered 
up,  the  defendant  may  resort  to  a  Court  of  error. 

Aldersok,  B. — ^We  do  not  know  in  what  manner  the 
Crown  may  enter  up  the  judgment;  and  therefore  we 
ought  not  to  arrest  it 

Martin,  B. — ^A  complete  answer  has  been  given  to  this 
application  to  arrest  the  judgment  In  Gutaworth's  cose (6) 
no  judgment  could  be  entered  up,  because  there  was  a  joint 
verdict  against  two  persons  for  separate  offencea  In  this 
case  we  cannot  interfere,  because  the  Crown  may  enter  up 
judgment  in  the  way  it  thinks  proper.  Possibly  the  judg- 
ment, when  entered  up,  may  be  erroneous,  but  at  this  stage 
we  cannot  interfere. 

Rule  discharged 

(a)  8  Eastj  41.  (6)  Stylea,  153. 
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Watson  v.  Lane.  jan.  29. 


I 


c 


OVEN  ANT. — ^The  declaration  stated,  that>  by  an  in-  The  defendant 
denture  made  between  the  plaintiff  and  the  defendant,  the  the  pua^tjf^ 
plaintiff  demised  to  the  defendant  certain  premises,  to  hold  ''to  was  owner 
the  same  from  the  1st  of  April,  1841,  for  the  term  of  four-  of  redemption, 
teen  yeara     And  the  defendant  covenanted  that  he  would  whereby  the 
deliver  up  to  the  plaintiflt  at  the  end  of  the  said  term,  the  ^^^^\^ 
said  premises,  together  with  all  fixtures  therein. — Averment  deliver  up  to 

.  .  ^    -       the  plaintiff,  at 

of  performance  of  all  things  necessary  on  the  part  of  the  the  expiratioo 
plaintiff — ^Breach:  that  the  defendant  did  not  at  the  end  ^^  ^emSea 
of  the  term  deliver  up  the  fixtures.  ^^^  all  fix- 

.  .  .  -      .  tnrea  therein. 

Flea — ^Payment  mto  C!ourt  of  52.  in  satisfaction  of  the  The  term  ex- 
plaintiff's  claim,  and  no  damages  ultra. — Issue  thereon.  xgt  of ^pnlt 

At  the  trial,  before  MaHin,  B.,  at  the  Middlesex  Sittings  J^f^i\)J^'\t*'J* 

in  last  Michaelmas  Term,  the  following  facts  appeared: —  plaintiff  de- 

The  plaintiff  who  was  the  owner  of  the  equity  of  redemp-  aeaaion,  which 

^ tion  of  certain  premises  used  as  a  brewery,  by  indenture  on'iSe^ifS^'^ 

demised  them  to  the  defendant  for  a  term  of  fourteen  years  *^®  mortgagee 

'^  gave  notice  to 

from  the  1st  of  April,  1841.     The  indenture  contained  a  the  defendant 
covenant  by  the  defendant  to  deliver  up  to  the  plaintiff  the  re^tmd  de- 
premises  and  all  fixtures  therein  at  the  end  of  the  term.  ^^•^  ."P  *?* 

*  premueato 

When  the  premises  were  mortgaged,  tho  fixtures  in  ques-  nim.    The 

lion  wore  attached  to  them.    The  mortgage  deed  contained  hig  aned  the 

a  power  of  sale  in  default  of  payment  of  the  mortgage  ^^IJS^o/ hL 

money.     The  defendant's  term  expired  on  the  1st  of  April,  covenant  in 

not  delivering 

1855;  and,  on  the  10th  of  that  month,  the  plaintiff  do-  npthefix- 
manded  possession  of  the  premises,  but  the  defendant  did  S[t*the  de-*^ 
not  give  them   up.     On  the   13th  of  April   the  mort-  fondant  wae 

°  .     ^  *^  noteatopped 

gagee  gave  notice  to  the  defendant  to  pay  the  rent,  and  from  aetting 
deliver  up  the  premises  to  him;  and  he  afterwards  sold  ^emortga^^ 
the  premises  and  fixtures  to  the  defendant     The  fixtures  f^'^'^n^* 

were  of  the  value  of  438t  «o»ld  not  re- 

cover the 
value  of  the 
fixturea,  hut 

only  the  actual  damage  aoatuned  bj  him  in  consequence  of  their  detention  from  the  10th 

to  the  18th  of  April. 
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Under  these  circumstances,  it  was  submitted  on  the  part 
of  the  defendant,  that  the  plaintiff  was  only  entitled  to 
nominal  damages  in  respect  of  the  detention  of  the  fixtures 
from  the  10th  to  the  13th  of  April  It  was  contended  on 
behalf  of  the  plaintifiT,  that  the  defendant^  having  received 
possession  from  the  plaintiff,  was  estopped  from  disputmg 
his  title ;  and  that,  as  the  plaintiff  had  a  right  to  the  pos- 
session of  the  fixtures  on  the  10th  of  April,  he  was  entitled 
to  recover  their  full  value.  The  learned  Judge  was  of 
opinion  that  the  doctrine  of  estoppel  did  not  apply»  and 
that  the  plaintiff  was  only  entitled  to  recover  in  respect  of 
the  damage  sustained  by  reason  of  his  being  deprived  of 
the  possession  of  the  fixtures  for  the  three  days;  and  his 
Lordship  left  it  to  the  jury  to  say  whether  the  sum  paid  into 
Court  was  sufficient  for  that  purpose.  The  jury  found  that 
it  was,  and  a  verdict  was  entered  for  the  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  the  verdict 
for  him  for  the  value  of  the  fixtures. 

Wilde  in  the  same  Term  obtained  a  rule  nisi  aooord- 
ingly;  against  which 

Ed/ioard  James  and  Aspland  shewed  cause. — ^The  plain- 
tiff is  only  entitled  to  recover  for  the  detention  of  the  fix- 
tures from  the  10th  to  the  13th  of  April,  and  the  sum  paid 
into  Court  is  amply  sufficient  for  that  purpose.  When  the 
mortgagee  gave  notice  to  the  defendant  to  deliver  up  the 
fixtures  to  him,  the  plaintiff's  right  to  their  possession, 
which  was  permissive  only,  was  determined  If  the  defend- 
ant had  delivered  the  fixtures  to  the  plaintiff  on  the  lOth 
of  April,  the  latter  would  have  had  no  right  to  keepthem 
as  against  the  mortgagee  [Alderaon,  B. — Is  not  the  true 
test  of  damage  the  benefit  which  would  have  accrued  to 
the  plaintiff  if  the  defendant  had  performed  his  covenant  ?] 
The  only  benefit  which  the  plaintiff  would  have  derived 
would  have  been  the  possession  of  the  fixtures  for  three 
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days.  The  rule  is  now  settled,  that,  though  a  tenant  cannot  ^  1856. 
deny  that  the  person  by  whom  he  was  let  into  possession 
had  title  at  that  time,  he  may  shew  that  liuch  title  is  de- 
termined: 2  Wm&  Saund.  418  a^  note;  Doe  d.  Stroode  v. 
8e(xton(a).  The  same  rule  applies  to  chattels:  Alien  ▼• 
Hopkms  (&),  Dickenson  v.  Naul  (c).  If  the  complaint  had 
been  the  not  delivering  up  possession  of  the  premises,  what 
damage  would  the  plaintiff  have  sustained  beyond  the  loss 
of  possession  for  three  days?  The  mortgagee,  by  giving 
notice  to  the  defendant  to  pay  the  rent  to  him,  treated  the 
plaintiff  as  a  trespasser:  Doe  d.  Higgvnbctham  v.  BarUm{d). 
The  jury  have  properly  taken  into  consideration  the  real 
damage  sustained  by  the  plaintiff:  Olderahaw  v.  Holt  (e). 

WUde  and  MUmard  in  support  of  the  rule. — It  is  not 
competent  for  the  defendant,  who  has  received  possession 
from  the  plaintiG^  to  shew  that  the  latter  has  sustained  no 
real  damage  by  the  breach  of  covenant,  because  a  third 
party  has  subsequently  claimed  the  fixtures  The  plain- 
tiff's right  of  action  was  complete  on  the  10th  of  April 
Homan  v.  Moore  (f)  decided  that  a  lessee,  proceeded 
against  by  ejectment,  and  who  has  received  notice  from  a 
claimant  disputing  his  landlord's  title  not  to  pay  him  any 
more  rent^  and  has  been  threatened  vnth  a  distress  by  his 
landlord  if  he  does  not,  cannot  sustain  an  injunction  in 
equity  to  restrain  either  the  ejectment  or  the  distress;  for 
he  is  not  permitted  by  such  means  to  bring  his  landlord's 
title  into  disputa  It  is  an  established  rule,  that  neither 
the  tenant  nor  any  one  claiming  by  him  can  controvert  the 
landlord's  title:    Doe  d  Knight  v.  Smythe(g),  Balls  v. 


(a)  2  C.  M.  &  R  728.  («)  12  A.  &  R  590« 

(5)  13  M.  &  W.  94.  (/)  4  Price,  5. 

(c)  4  R  &  Ad.  638.  (^)  4  M.  &  Sel.  347. 
(<^  11  A.  &  E.  307. 
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18/J6.  Westwood  (a),  Doe  d.  BtiUen  v.  MiUa  (6).  It  cannot  be 
Baid,  that  there  is  an  estoppel  in  respect  of  the  premises, 
but  not  in  respect  of  the  iizturea  If  trover  had  been 
brought  against  the  defendant,  he  could  not  have  set  up 
title  in  a  third  person  subsequent  to  the  conversion : 
ilawea  v.  Watson  (c).  Where  the  defendant^  a  wharfinger, 
acknowledged  that  certain  timber  on  his  wharf  belonged  to 
the  plaintiff  it  was  held  that  he  could  not  dispute  the 
plaintiff's  title  in  an  action  of  trover,  brought  against  him 
by  the  plaintiff  for  the  timber:  Goslmg  y.  Bvmie(d), 
AUen  V.  Hopkins  (e)  was  the  case  of  a  plea  of  payment  for 
goods  to  a  person  who  had  a  right  to  enforce  it  In  Older- 
shaw  V.  HoU  (/),  the  plaintiff,  who  was  entitled  to  sub- 
stantial damages,  had  received  some  oompensation»  and 
therefore  he  could  not  recover  it  over  again. 

Pollock,  Q  B. — ^The  rule  must  be  discharged.  The 
question  is,  whether  the  plaintiff  is  entitled  to  recover  the 
full  value  of  the  fixtures^  or  only  such  damage  as  he  has 
actually  sustained.  It  is  contended,  that  the  defendant  has 
no  right  to  diminish  the  claim  by  setting  up  the  title  of  a 
third  person.  Now  the  doctrine,  which  does  not  permit  the 
title  of  another  person  to  be  set  up,  is,  I  apprehend,  peculiar 
to  the  action  of  ejectment.  I  do  not  say  so  without  autho- 
rity, for  Ogle  v.  Atki7ison(g)  expressly  decided  that  a 
warehouseman,  who  has  received  goods  on  behalf  of  a 
consignee,  may  neverthless  refuse  to  deliver  them  to  him, 
if  they  are  the  property  of  another  p^-son.  Heath,  J., 
there  said, ''  It  is  pecuUar  to  the  action  of  ejectment  that  he 
who  is  intrusted  with  the  possession  of  land  must  deliver  it 
back  to  his  lessor,  but  that  rule  extends  to  no  other  action. 


(a)  2  Camp.  11.  («)  13  M.  &  W.  94. 

(6)  4  N.  &  M.  25.  (/)  12  A.  &  K  690. 

(c)  2  B.  &  C.  640.  (^)  6  Taunt  769. 
id)  7  Biog.  339. 
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The  main  ground  of  that  rule  is  the  extreme  importance  of 
possession,  which  lengthened  out  creates  a  title,  and  in  a 
certain  time  an  indefeasible  right  The  question  then 
comes  to  this,  what  has  the  plaintiff  lost — ^for  to  that 
extent  he  ought  to  be  indemnified?  The  defendant's  lease 
expired  a  few  days  before  the  mortgagee  asserted  his  right 
After  the  expiration  of  the  lease,  the  plaintiff  demanded 
possession  of  the  premisea  The  defendant  did  not  deliver 
up  possession ;  but,  before  any  action  was  brought  the  mort- 
gagee gave  notice  of  his  title,  and  required  the  rent  to.  be 
paid  to  him.  The  defendant  afterwards  bought  the  fix- 
tures; but  that  circumstance  appears  to  me  to  make  no 
difference,  for  the  question  is  one  of  principle.  The  defend- 
ant is  in  the  same  situation  as  if  an  ejectment  had  been 
brought,  judgment  obtained,  and  execution  issued  on  the 
13th  of  April,  and  he  had  been  turned  out  of  possession  by 
titie  paramount  The  estoppel  on  the  tenant  merely 
amounts  to  this,  that  he  is  estopped  from  disputing  the 
title  of  his  landlord  to  the  extent  of  the  ii^terest  granted 
by  the  lease,  but  he  is  not  estopped  when  the  lease  has 
terminated.  Here  it  appears  that  the  mortgagee,  instead 
of  taking  possession  pursuant  to  his  demand  on  the  13th  of 
April,  transferred  his  titie  to  the  defendant ;  and  then  an 
action  is  brought  against  the  defendant  for  a  breach  of  his 
covenant  to  deliver  up  the  fixture&  Then,  what  are  the 
damages  ?  The  amount  paid  into  Court  is  amply  siifficient 
to  cover  them,  if  the  plaintiff  is  not  entitied  to  recover  the 
full  value  of  the  fixtures.  We  are  all'  of  opinion  that  the 
plaintiff  is  not  entitied  to  recover  the  full  value  of  the  fix- 
tures; and  therefore  the  rule  must  be  discharged. 

Aldebson,  B — I  am  of  the  same  opinion. 

Martin,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
l>e  discharged.  The  plaintiff,  having  mortgaged  the  pre- 
mises and  fixtures,  remained  in  possession;  they  did  not 
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1856.  however,  belong  to  him,  but  to  the  mortgagee,  who  was  ^i- 
titled  to  enter  and  take  possession  of  them.  The  de- 
fendant's lease  having  expired  on  the  1st  of  April,  on  the 
10th  the  plaintiff  demanded  possession.  If  an  action  of  eject- 
ment had  then  been  brought^  the  defendant  would  have 
had  no  defence  against  the  plaintiff;  but  upon  the  13th  of 
the  same  month  the  mortgagee  gave  the  defendant  notice 
to  pay  the  rent  and  deliver  up  possession  of  the  premises  to 
him.  The  plaintiff  now  seeks  to  recover  the  whole  value  of 
the  fixtures  from  the  defendant  If  he  could  do  so,  this 
absurd  consequence  would  follow: — ^that  where  a  person 
hired  a  chattel  and  agreed  to  deliver  it  up  on  a  certain  day, 
and  it  afterwards  turned  out  that  the  chattel  was  stolen, 
and  the  real  owner  demanded  possession  of  it^  the  person 
who  lent  it  might  recover  the  whole  value  of  the  stolen 
chattel.  No  doubt,  he  might  maintam  an  action,  because 
the  person  who  hired  the  chattel  agreed  to  deliver  it  up  on 
a  certain  day,  but  he  would  only  be  entitled  to  nominal 
damages.  The  authorities  cited  on  behalf  of  the  plaintiff 
have  no  application,  neither  has  the  doctrine  of  estoppel 
any  refetenoe  to  this  casa  I  can  conceive  a  case,  where, 
upon  a  breach  of  covenant  of  this  kind,  the  plaintiff  would 
be  entitled  to  substantial  damages;  for  instance,  if  the  fix- 
tures were  out  of  repair:  but  there  was  no  evidence  of  that 
In  an  action  on  a  covenant  in  a  lease  to  deliver  up  the 
land,  the  sum  to  be  recovered  would  not  be  the  value  of  the 
land,  but  the  real  damage  sustained,  which  might  be  con- 
siderable or  merely  nominal 

Rule  discharged 
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Jinks  v.  Edwabds  and  Another,  Feb,  ii. 

T 

JL  HE  declaration  stated,  that>  by  an  agreement  in  writing,  By  agreemeDt 

dated  the  7th  of  April,  1854,  and  made  between  the  de-  defendants 

fendants  and  the  plaintiff,  and  signed  by  the  defendants,  ^^  *^* 

the  defendants  agreed  to  let,  and  the  plaintiff  agreed  to  tiff  certain 

premises,  for 

rent  and  take,  certain  premises  &c.  for  the  term  of  one  year  the  term  of 
bom  the  29th  of  September,  1854,  to  the  29th  of  Septem-  ^e  f^^"" 
ber,  1856,  and  so  on  from  year  to  year  as  long  as  the  par-  ?SSj®™^' 
ties  thereto  should  agree,  at  and  under  the  yearly  rent  of  on  from  year 
351  Sec — Breach :  That  although  the  29th  of  September,  as  Se^partielf 
1854,  elapsed  before  the  commencement  of  this  action,  yet  ^^^"^^^^ 
the  defendants  did  not  nor  would  give  or  let  the  plaintiff  that  there  was 
into  possession  of  the  said  premises  before  or  on  the  30th  of  contract  on 
September,  1854,  or  at  any  other  time,  but  wholly  refused  so  defendjmts  to* 
to  do :  whereby  the  plaintiff  hath  lost  the  possession  thereof.  fK®  *^®  P^f^- 

,  ,  tiff  possession 

Demurrer  and  joinder  therein.  of  the  pre- 

mises. 

Hayes,  Serjt,  in  support  of  the  demurrer. — ^The  declara- 
tion discloses  no  cause  of  actioa  The  agreement  does  not 
contain  any  contract  on  the  part  of  the  defendants  to  give 
the  plaintiff  possession  of  the  premisea  It  will  be  argued, 
however,  on  the  authority  of  Coe  v.  Clay  (a),  that  every 
person  who  lets  premises  impliedly  undertakes  to  give  pos- 
session of  them.  That  doctrine  cannot  be  supported.  In 
Drury  v.  Macna/mara  (b)  Lord  Campbell,  C.  J.,  points  out 
that  the  foundation  of,  the  judgment  in  Coe  v.  Clay  was, 
that  the  instrument  operated  as  a  lease.  [Alder son,  B. — 
It  is  the  same  here.] 

Bidwer  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  argue. 

(a)  4  Bing.  440.  (6)  5  E.  &  B.  612. 
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1856.  Per  Curiam  (a). — ^The  case  of  Coe  v.  Clay  is  direcUj  in 

Jinks        pomt>  ond  there  must  be  judgment  for  the  plaintiff 


V. 

Edwards. 


Judgment  for  the  plaintiff. 
(a)  Aldersouy  B.,  Martin^  K,  Bramwelly  B. 


Feb.  6.  Bailey  v.  Tennant, 

By  a  marriage  J.  HE  declaration  stated,  that,  by  lease,  dated  March,  1827, 

estatra^^re  Henry  Charles  Duke  of  Beaufort^  and  Heniy  Marquis  of 

forl^^th  Worcester,  subject  to  the  sanction  and  confirmation  of 

remainder  to  Parliament^  demised  to  Qeorge  Tennant  lands  in  Eilvev, 

tnisteea  for 

600  years,  to  to  hold  for  1000  yeaiB,  at  a  certain  rent:  that  O.  Tennant 

from  ufe'^de-  covenanted  with  the  Duke,  and  with  the  persons  who  for  the 

eeaaeofA-.m  ^i^g  being  should  be  seised  of  or  entitled  to  the  demised 

trust,  to  nuae  ®                ^ 

portions  for  premises  in  reversion  or  remainder  immediately  expectant 

dren,  with  re-  upon  the  Said  term,  that  he  would  pay  the  rent:  that,  by 

^'^wad  other  an  Act  passed  in  1827  for  confirming  the  lease,  reciting 

sons  8ucce»-  ^hat  by  certain  indentures  of  lease  and  release,  dated  22nd 

Kvely  Id  *^^\  '^ 

Power  waa  and  23rd  of  July,  1814>,  and  a  recovery  therein  referred  to, 

a-eateareni-  being  the  settlement  made  on  the  marriage  of  the  said 

charge  in  fii-  Marquis  and  Qeorgiana  Frederica  Fitzroy,  his  first  wife,  the 

second  wife,  lands  in  question  were  conveyed  upon  trusts  to  take  effect 

the  estate  for  after  the  solemnisation  of  the  then  intended  marriage,  that 

yet^totake  ^  ^    ^^>    subject    to  a  rent-charge   thereby   provided 

effect  imme-  fQ^  \\^^  gaid  Qeorgiana  by  way  of  jointure,  but  which  had 

diatoly  after  .                 i                              i 

his  decease,  since  determined  by  her  death,  to  the  use  of  John  Lord 

pose  of  Mh^  Burghersh  and  Charles  Fitzroy  during  the  term  of  600 

^cW^th  tdi  y®*""*'  ^^  ^  computed  firom  the  decease  of  the  said  Marquis : 

term  of  100  upon   trust  for  raising  portions  for  the  daughters  and 

IB  punuance  younger  sons,  with  remainder  to  the  said  Henry  Charles 

""l^TZZ"  Duke  of  Beaufort  for  life,  with  remainder  to  Lord  Robert 

current  with, 

but  took  priority  over  the  term  of  600  years;  and  that  the  person  in  whom  the  term  of 

100  years  was  Tested  might  sue  alone,  without  joining  the  trustee  of  the  term  of  600 
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Somerset  and  Lord  Arthur  Somerset  during  the  life  of  the  ^856. 
said  Duke,  to  preserve  contingent  remainders,  with  re* 
mainder  to  the  use  of  the  said  Marquis,  with  remainder  to 
the  use  of  the  first  and  every  other  son  of  the  said  Marquis 
on  the  body  of  the  said  Qeorgiana  to  be  begotten,  with 
divers  remainders  over :  And  reciting,  that  it  was  thereby 
farther  provided,  that  if  the  said  Qeorgiana  should  die  in 
the  lifetime  of  the  Marquis,  then  it  shotdd  be  lawful  for  the 
Marquis,  either  before  or  after  his  marriage  with  any  woman 
after  the  decease  of  the  said  Qeorgiana^  to  grant  to  the  use 
of  such  woman  as  he  should  many,  for  her  life,  any  yearly 
rent-charge  not  exceeding  20002.,  together  with  such  powers 
for  recovering  the  same  as  to  the  Marquis  should  seem  meet; 
and  also  reciting  the  death  of  the  said  Qeorgiana  Mar* 
chioness  of  Worcester,  leaving  two  daughters;  and  reciting 
that,  in  1822,  the  said  Marquis  married  Emily  Frances 
Culling  Smith,  by  whom  he  had  issue  one  son ;  and  that^  by 
a  deed  poll  in  1824,  the  said  Marquis  granted  a  rent-charge 
of  20002.  to  his  wife,  with  the  usual  power  of  distress  and 
entry ;  and  further  reciting  that  the  said  Marquis  appointed 
the  said  hereditaments  to  James  Walter  Qrimstone  Earl  of 
Verulam  and  Lord  Fitzroy  Somerset:  To  hold  to  them  and 
their  executors  for  100  years,  upon  trust  for  better  securing 
the  said  rent-charge ;  and  reciting  the  said  indenture  of 
lease  of  1 827,  and  that  it  would  be  for  the  benefit  of  the 
Duke  and  Marquis,  and  of  the  persons  claiming  by  virtue  of 
the  settlement,  that  the  lease  should  be  confirmed;  but  that, 
by  reason  of  the  limitation  in  the  settlement  the  lease  could 
not  be  confirmed  without  the  authority  of  Parliament :  It  was 
enacted  that  the  lease  should  be  confirmed  as  against  all 
persons  having  or  claiming  any  estate,  right,  title,  or  interest 
in  the  hereditaments  comprised  in  the  lease  of  March,  1 827> 
by  virtue  of  or  under  the  indentures  of  lease  and  release  of 
1814,  and  the  recovery  therein  referred  to;  and  that  the 
said  Duke  during  his  life,  and  after  his  death  the  person 
who  for  the  time  being  should  be  seised  of  or  entitled  to 
the  said  hereditaments  and  premises  comprised  in  the  said 
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1856.^  lease  of  March,  1827,  in  reversion  or  remainder  imme- 
diately expectant  upon  the  determination  of  the  said  term 
of  1000  years,  might  at  all  times  during  the  said  term  of 
1000  years  have  full  power,  by  action,  suit,  or  distress,  or 
other  proceeding  at  law  or  in  equity  or  otherwise,  as  such 
person  should  think  proper  or  be  advised,  to  recover  pay- 
ment of  the  yearly  rents  reserved  by  the  lease.  The  de- 
claration then  stated  that  the  recitals  in  the  Act  were 
true;  and  that,  in  addition  to  the  power  to  create  a  rent- 
charge  in  £Bivour  of  a  second  wife,  the  setUem^it  of  1814 
empowered  the  said  Marquis  to  grant  and  appoint  the 
hereditaments  demised  by  the  lease  of  1827  to  any  per- 
son for  any  term  or  number  of  years,  to  take  effect  imme- 
diately after  the  decease  of  the  said  Marquis,  for  the  better 
securing  the  payment  of  the  rent-chaige,  so  as  the  said  term 
should  be  made  determinable  upon  the  ceasing  of  the  rent- 
charge  :  that  the  deed  poll  of  1 824  was  duly  made  and  exe- 
cuted in  pursuance  of  the  power :  that  the  lessee,  George  Ten- 
nant,  entered:  that  the  Duke  Henry  Charles  died:  that  the 
Marquis  Henry  died  leaving  his  second  wife  surviving  him, 
who  is  now  entitled  to  the  rent-charge:  that  the  term  of  100 
years  was  assigned  to  the  plaintiff,  and  that  the  trusts  of 
it  are  still  subsisting,  and  the  rent-charge  still  in  force. — 
Breach. — ^Nonpayment  of  rent  after  the  term  of  100  years 
had  become  vested  in  the  plaintiff. 
Demurrer  and  joinder. 

Ogle  in  support  of  the  demurrer. — The  demise  is  by 
Henry  Charles  Duke  of  Beaufort  and  Henry  Marquis  of 
Worcester,  jointly.  The  survivor  must  sue,  or  his  heirs 
after  his  death.  The  limitation  in  the  settlement  cannot 
affect  the  right  of  action  upon  the  leasa  [Martin,  B. — 
The  plaintiff  will  contend  that  the  term  for  raising  a  rent- 
charge  for  the  second  wife  takes  priority  over  the  term  for 
600  years.]  There  is  no  reason  why  it  should  take  priority. 
The  children  of  the  former  marriage  are  not  provided  for. 
Lord  Burghersh  and  Mr.  Fitzroy,  the  trustees  of  the  term 
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of  600  jeaxs,  shotdd  have  been  partie&    The  plaintiff  ahould  ^^^* 

hkve  shewn  that  this  term  was  satisfied.    At  all  events,  the  Bjjlit 

term  of  600  years,  if  not  prior,  is  ooncurreni    The  plain-  tivitaxt. 
tiff  "Comes  in  by  title  paramount 

J.  Brovm  contra. — ^The  leajse  was  granted  by  persons 
who  had  not  the  entire  fee.  It  would  not  have  been 
valid  without  confirmation  by  Parliament  An  Act  was 
passed  reciting  the  title,  confirming  the  lease,  and  empower- 
ing the  person  who  for  the  time  being  should  be  seised  of 
or  entitled  to  the  reversion  immediately  expectant  upon  the 
lease  to  sue.  The  question  then  is,  whether  the  term  of  100 
years  created  by  the  son  under  the  power  contained  in  his 
marriage  settlement  to  raise  a  jointure  for  a  second  wife, 
takes  priority  over  the  term  of  600  years  to  raise  portions 
for  the  younger  children  of  the  first  marriage.  That  is  a 
settled  point.  In  Sugden  on  Powers,  VoL  2,  pp.  36, 38,  7th 
edit,  it  is  said,  "  A  power  to  create  leases  to  take  effect  in 
possession  will  control  and  overreach  all  the  powers  and  es- 
tates in  the  settlement  "(a).  "  The  same  rule  prevails  when 
any  other  estate  is  authorised  to  be  raised  by  a  power,  and 
firom  the  nature  of  the  interest  to  be  faised  it  is  to  take 
effect  in  possession  or  next  after  the  estate  of  the  donee  of 
the  power.  Therefore,  jointures,  like  leases,  w3l  supersede  all 
the  estates  in  the  settlement  which  would  prevent  the  joint- 
ress from  taking  her  jointure  upon  the  death  of  her  husband, 
which  is  the  period  at  which  it  should  arise;  for  powers  to 
jointure,  like  powers  to  lease,  take  precedence  of  all  the 
estates  in  the  settlement,  unless  it  be  otherwise  provided 
by  the  instrument  creating  the  power.'* — He  referred  to 
Scmdya  v.  Sandys  (6),  Garter  v.  Carter  (c),  and  Reynolds  v. 
Meyrick  (d),  there  cited. 

Alderson,  B. — In  this  case  the  question  is,  who  is  the 

(a)  Citing   Talbot  v.   Tipper,         (b)  1  P.  Wms.  706. 
Skin.  457 ;  Doe  v.  Thomas,  9  B.  (c)  Mose.  365. 

&  C.  288.  (d)  1  Eden,  48. 
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1866.  proper  party  to  sue.  The  Duke  of  Beaufort  and  the  Mar- 
Bailkt  quia  of  Worcester,  who  made  the  lesjse,  are  both  dead  J 
TsNNANT.  think  that  the  person  in  whom  the  term  of  100  years  is 
vested  represents  them.  There  is  another  term  of  600 
years  for  raising  portions  for  younger  children.  According 
to  the  authorities,  a  term  for  raising  a  jointure  takes  pre- 
cedence of  a  term  for  raising  portions  for  children.  As  long 
as  the  Duchess  lives  the  present  plaintiff  is  entitled  to  sue. 
There  must  be  judgment  for  the  plaintiff 

Maetin,  B. — ^I  am  of  the  same  opinion.  A  lease  is 
granted  by  the  Duke  and  the  Marquis  of  Worcester.  What 
Mr.  Ogle  said  would  be  true,  if  the  demise  stood  alone.  The 
person  entitled  to  sue  would  be  the  survivor  or  his  heirs, 
though  the  reservation  of  rent  is  to  the  person  for  the  time 
being  entitled  to  the  reversion  or  remainder  immediately 
expectant  upon  the  term  granted  by  the  lease.  At  com- 
mon law  the  right  of  action  would  not  follow  the  limitations 
of  the  settlement  An  Act  of  Parliament  was  passed  con- 
firming the  lease,  and  enabling  the  person  entitled  to  such 
remainder  or  reversion  to  sua  The  nature  of  things  shews 
that  the  term  created  under  the  power  for  securing  the 
jointure  for  a  second  wife  takes  precedence  of  the  term  for 
raising  portions  for  the  children  of  the  first  marriage.  This 
term  is  vested  in  the  plaintiff,  and  he  is  enabled  to  sue  by 
the  express  provision  of  the  Act  of  Parliament 

Bramwell,  B. — I  am  of  the  same  opinion. 

Judgment  for  the  plaintiff 
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1866. 

Blyth  V,  The  Company  of  Proprietobs  of  the  Bir-       -^<ft-  6. 

MiNGHAM  Waterworks. 

X  HIS  was  an  appeal  by  the  defendants  a^;ainst  the  deci-  ^  water  com* 
sionofthejudge  of  the  County  Court  of  Birmingham.  The  obMrredh^ 
case  was  tried  before  a  jury,  and  a  verdict  found  for  the  ^^^ot^of  ^^ 
plaintiff  for  the  amount  claimed  by  the  particulars.    The  Parliament  in 

laying  down 

particulars  of  the  claim  alleged,  that  the  plaintiff  sought  to  their  pipee,  ia 
recover  for  damage  sustained  by  the  plaintiff  by  reason  of  the  Sfe  Span«^ 


negligence  of  the  defendants  in  not  keeping  their  water-pipes  ^  th'^***'* 

and  the  apparatus  connected  therewith  in  proper  order.  canaedby 

rwn  1     ^  1       '%»»■%  tneir  own  ne* 

The  case  stated  that  the  defendants  were  mcorporated  ^igenoe. 

by  Stat  7  Geo.  4,  a  cix.,  for  the  purpose  of  supplying  Bir-  th^tii^pro- 

minirham  with  water.  cautiona  pror- 

,  ,  .         i.  ,    .     .       .  ®d  inaumcient 

By  the  84th  section  of  their  Act  it  was  enacted,  that  the  against  the 

-111  ^11*1  1*  effocts  of  a 

company  should,  upon  the  laying  down  of  any  mam-pipe  winter  of  ex- 

or  other  pipe  in  any  street^  fix,  at  the  time  of  laying  down  J[*°^\^' 

such  pipe,  a  proper  and  su£Scient  fire-plug  in  each  such  no  man  could 

hare  for^ 

street  and  should  deliver  the  key  or  keys  of  such  fire-plug  aeen,  ianot 
to  the  persons  having  the  care  of  the  engine-house  in  or  ||ender^on 
near  to  the  said  street  and  cause  another  key  to  be  hung  ^^*  ^'  *»^ 
up  in  the  watch-house  in  or  near  to  the  said  street  By  Fire-plnga 
sect  87,  pipes  were  to  be  eighteen  inches  beneath  the  sur-  atn^el  hay- 
face  of  the  soiL  By  the  89th  section,  the  mains  were  at  all  ^^^^^ 
times  to  be  kept  charged  with  water.    The  defendants  de-  ty-^^lw  in 

.  .  theae  pipea,  in 

rived  no  profit  from  the  maintenance  of  the  plugs  distinct  purauanoe  of 

from  the  general  profits  of  the  whole  business,  but  such  smUeJ^ 

maintenance  was  one  of  the  conditions  under  which  they  ^«««tt, 

...  B.,  that  the 

were  permitted  to  exercise  the  pnvileges  given  by  the  Act  company  are 

The  main-pipe  opposite  the  house  of  the  plaintiff  was  more  not  remov-^' 

than  eighteen  inches  below  the  surfece.    The  fire-plug  was  SLT^'feirk^ 

constructed  according  to  the  best  known  system,  and  the  **^«  atreeta 

,  .  ovOT  auoh 

materials  of  it  were  at  the  time  of  the  accident  sound  and  in  plugs. 
good  order.    The  apparatus  coimected  with  the  fire-plug 
was  as  follows: — 
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.1866.  The  lower  part  of  a  wooden  plug  was  inserted  in  a  neck, 

Bltth        which    projected   above  and  formed  part  of  the  main. 

gj^*'  About  the  neck  there  was  a  bed  of  brickwork  puddled  in 

Watkbwobks  with  clay.    The  plug  was  also  inclosed  in  a  cast  iron  tube. 

which  was  placed  upon  and  fixed  to  the  brickwork.    The 

tube  was  closed  at  the  top  by  a  moveable  iron  stopper 

having  a  hole  in  it  for  the  insertion  of  the  key,  by  which 

the  plug  was  loosened  when  occasion  required  it. 

The  plug  did  not  fit  tight  to  the  tube,  but  room  was  left 
for  it  to  move  freely.  This  space  was  necessarily  left  for 
the  purpose  of  easily  and  quickly  removing  the  wooden  plug 
to  allow  the  water  to  flow.  On  the  removal  of  the  wooden 
plug  the  pressing  upon  the  main  forced  the  wat^  up 
through  the  neck  and  cap  to  the  surfieLoe  of  the  street 

On  the  24!th  of  February,  a  large  quantity  of  water,  es- 
caping from  the  neck  of  the  main,  forced  its  way  through 
the  groimd  into  the  plaintiff's  housa  The  apparatus  had 
been  laid  down  25  years,  and  had  worked  well  during  that 
time.  The  defendants'  engineer  stated,  that  the  water 
might  have  forced  its  way  through  the  brickwork  round 
the  neck  of  the  main,  and  that  the  accident  might  have 
been  caused  by  the  frost,  inasmuch  as  the  expansion  of  the 
water  would  force  up  the  plug  out  of  the  neck,  and  the 
stopper  being  encrusted  with  ice  would  not  suffer  the  plug 
to  ascend.  One  of  the  severest  frx)sts  on  record  set  in  on 
the  15th  of  January,  1855,  and  continued  until  after  the 
accident  in  question.  An  incrustation  of  ice  and  snow  had 
gathered  about  the  stopper,  and  in  the  street  all  round,  and 
also  for  some  inches  between  the  stopper  and  the  plug. 
The  ice  had  been  observed  on  the  sur&ce  of  the  ground  for 
a  considerable  time  before  the  accident  A  short  time 
after  the  accident^  the  company's  turncock  removed  the  ioe 
from  the  stopper,  took  out  the  plug,  and  replaced  it 

The  judge  left  it  to  the  jury  to  consider  whether  the 
company  had  used  proper  care  to  prevent  the  accident.  He 
thought,  that^  if  the  defendants  had  taken  out  the  ice  ad- 
hering to  the  plug,  the  accident  would  not  have  happened, 
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and  left  it  to  the  jury  to  say  whether  they  ought  to  have 

removed  the  ice.     The  jury  found  a  verdict  for  the  plain-        Bltth 

tiff  for  the  sum  claimed.  Bibminoham 

Waisbwosks 

GOMFAVT. 

Fidd  for  the  appellant — There  was  no  negligence  on 
the  part  of  the  defendant&  The  plug  was  pushed  out  by 
the  frosty  which  was  one  of  the  severest  ever  known. 

The  Court  then  called  on 

Kennedy  for  the  respondent — ^The  company  omitted  to 
take  sufficient  precautiona  The  fire-plug  is  placed  in  the 
neck  of  the  main.  In  ordinary  cases  the  plug  rises  and  lets 
the  water  out;  but  here  there  was  an  incrustration  round  the 
stopper,  which  prevented  the  escape  of  the  water.  This  might 
have  been  easily  removed.  It  will  be  found,  from  the  result 
of  the  cases,  that  the  company  were  bound  to  take  every 
possible  precaution.  The  fact  of  premises  being  fired  by 
sparks  from  an  engine  on  a  railway  is  evidence  of  negligence : 
Piggott  V.  Eastern  Cowniiea  Railway  Company  (a),  Aldr 
ridge  v.  Orea;t  Western  Railway  Compa/ny  (6).  [Marti/n, 
B. — I  held,  in  a  case  tried  at  Liverpool,  in  1853,  that,  if  loco- 
motives are  sent  through  the  country  emitting  sparks,  the 
persons  doing  so  incur  all  the  responsibilities  of  insurers : 
that  they  were  liable  for  all  the  consequences  (c).  I  in- 
vited counsel  to  tender  a  bill  of  exceptions  to  that  ruling. 
Water  is  a  different  matter.]  It  is  the  defendants'  water, 
therefore  they  are  bound  to  see  that  no  injury  is  done 
to  any  one  by  it  An  action  has  been  held  to  lie  for  so 
negligently  constructing  a  hayrick  at  the  extremity  of  the 
owner's  land,  that^  by  reason  of  its  spontaneous  ignition, 
his  neighbour's  house  was  burnt  down:  Va/ugJum  v.  Merir 

(a)  3  C.  R  229.  Baym.  422;  ScoU  v.  Shepherd^  3 

(&)  3  M.  &  Or.  516 ;  4  Scott,  Wi\A.  403.    Probably,  an  action 

N.  R,  166;  1  DowL  N.  S.  247,  of  trespan   might  have   been 

8.  C.  brought 
(c)  See  Lambert  v.  Beuey^  T. 
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1856.        love  (a).      [BramuueU,  B. — In  that  case  discussions  had 

Bltth        arisen  as  to  the  probability  of  fire,  and  the  defendant 

Btrminoham    ^^  repeatedly  warned  of  the  danger,  and  said  he  would 

Waterworks  chance  it.] — He  referred  to  WeUa  v.  Ody(b).    [Alderaon, 

B. — Is  it  an  accident  which  any  man  could  have  foreseen?] 
A  scientific  man  could  have  foreseen  it.  If  no  eye  could 
have  seen  what  was  going  on,  the  case  might  have  been 
different;  but  the««ompany's  servants  could  have  seen,  and 
and  actually  did  see,  the  ice  which  had  collected  about  the 
plug.  It  is  of  the  last  importance  that  these  plugs,  which 
are  fire  plugs,  should  be  kept  by  the  company  in  working 
order.  The  accident  cannot  be  considered  as  having  been 
caused  by  the  act  of  God:  Siordet  v.  HaU  (c). 

Alderson,  B. — I  am  of  opinion  that  there  was  no  evi- 
dence to  be  left  to  the  jury.  The  case  turns  upon  the 
question,  whether  the  facts  proved  shew  that  the  defend- 
ants were  guilty  of  negligence.  Negligence  is  the  omission 
to  do  something  which  a  reasonable  man,  guided,  upon 
those  considerations  which  ordinarily  regulate  the  con- 
duct of  human  affiiirs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do.  The  defendants 
might  have  been  liable  for  negligence,  if,  unintentionally, 
they  omitted  to  do  that  which  a  reasonable  person  would 
have  done,  or  did  that  which  a  person  taking  reasonable 
precautious  would  not  have  dona  A  reasonable  man 
would  act  with  reference  to  the  average  circumstances  of 
the  temperature  in  ordinary  years.  The  defendants  had 
provided  against  such  frosts  as  experience  would  have 
led  men,  acting  prudently,  to  provide  against;  and  they  are 
not  guilty  of  negligence,  because  their  precautions  proved 
insufficient  against  the  effects  of  the  extreme  severity  of  the 
firost  of  1865,  which  penetrated  to  a  greater  depth  than  any 
which  ordinarily  occurs  south  of  the  polar  regions.  Such  a 
state  of  circumstances  constitutes  a  contingency  against 

(a)  3  Bing.  X.  C.  468.       (b)  1  M.  &  W.  462.      (e)  4  Bing.  607. 
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which  no  reasonable  man  can  provide.    The  result  was  an      ^  1866.^ 
accident,  for  which  the  defendants  cannot  be  held  liabla  Bltth 

r. 

BlRlOirOHAX 

Martin,  B. — I  think  that  the  direction  was  not  correct,  ^company" 
and  that  there  was  no  evidence  for  the  jury.     The  defend- 
ants are  not  responsible,  unless  there  was  n^ligence  on 
their  part     To  hold  otherwise  would  be  to  make  the  com- 
pany responsible  as  insurer& 

Bramweli^  B.— The  Act  of  Parliament  directed  the  d^ 
fendants  to  lay  down  pipes,  with  plugs  in  them,  as  safety- 
valves,  to  prevent  the  bursting  of  the  pipes.  The  plugs 
were  properly  made,  and  of  proper  material ;  but  there  was 
an  accumulation  of  ice  about  this  plug,  which  prevented  it 
from  acting  properly.  The  defendants  were  not  bound  to 
keep  the  plugs  clear.  It  appears  to  me  that  the  plaintiff 
was  under  quite  as  much  obligation  to  remove  the  ice  and 
snow  which  had  accumulated,  as  the  defendant&  However 
that  may  be,  it  appears  to  me  that  it  would  be  monstrous 
to  hold  the  defendants  responsible  because  they  did  not 
foresee  and  prevent  an  accident^  the  cause  of  which  was  so 
obscure,  that  it  was  not  discovered  until  many  months  after 
the  accident  had  happened. 

Verdict  to  be  entered  for  the  defendants. 


yoii.  XL  F  F  F 
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Tame  v.  The  Company  of  Proprietors  op  the  Qrakd 

Junction  Canal. 

1  HIS  action  was  brought  to  recover  back  money  paid 
for  tolls  for  the  passage  of  manure  along  the  Paddington 
CanaL  After  writ  issued,  by  the  consent  of  the  parties  and 
by  the  order  of  Piatt,  B.,  the  following  case  was  stated  for 
the  opinion  of  the  Court. 

By  33  Geo.  3,  c.  Ixxx.,  the  Company  of  Proprietors  of  the 
Qrand  Junction  Canal  were  incorporated  for  the  purpose  of 
making  a  canal  from  Braunston,  in  Northamptonshire,  to 
the  Thames,  at  Brentford.     By  &  67,  they  were  empowered 

thro    h   hi  h  *^  ^^^  ^^  ^^^  manure  at  one  halfpenny  per  ton  per  mile, 
the  ouial  pass-  and  in  case  of  non-payment  to  distrain.     Section  97  pro- 
vided, that  any  person  occupying  any  lands  through  which 


By  Stat.  88 
Geo.  3,c.l: 
the  Grand 
Junction 
Canal  Com- 
fiany  were 
empowered  to 
take  tolls  for 
the  passage  of 
manure  be- 
tween Braun- 
ston  ifod 
Brentford. 
By  B.  97,  per- 
sons occupy- 
ing lands 


manure  with- 
out payment. 
By  Stat  84 
Geo.  8,  o. 
xxiv.,  for  mak- 
ing a  cut  to 
Buckingham, 
the  powers 
and  authori- 
ties mention- 
ed in  the 
former  Act 
were  to  be 
exercised 
by  the  com- 
pany and  by 
the  owners  of 
lands  on  the 
new  oat,  as  if 

re-euacted,  and  the  like  exemptions  were  to  be  allowed.  By  85  Geo.  8,  o.  xliiu,  reciting 
the  fii'st-mentioned  Act,  the  company  were  empowered  to  make  a  out  to  Paddington;  and 
the  seTeial  powers,  authorities,  matters,  and  things  in  the  recited  Act  contained,  except  the 
rates,  were  to  be  used  and  exercised  by  the  company,  and  applied  for  makinff  the  cut  and 
for  ascertaining  tolls,  and  in  all  respects  as  if  re-enacted,  and  as  if  the  cut  had  been  part 
of  the  works  authorised  to  be  made  by  the  first  Act. 

By  Stat.  35  Geo.  8,  c.  Ixxxv ,  for  making  a  cut  from  Watford  to  St.  Alban's,  redting  the  be- 
fore-mentioned Acts,  the  powers  granted  thereby  were  to  be  exercised  by  the  company  and 
by  the  owners  of  lands  as  if  re-enacted,  and  the  like  exemptions  were  allowed:  Held,  fir»t, 
that,  on  the  oonstruction  of  the  35  Geo.  3,  c.  xliiL,  persons  occupying  lauds  on  the  Padding- 
ton cut  could  not  carry  manure  on  the  canal  firee  from  toll :  SeconcSy,  that  the  provisions 
of  the  sereral  public  local  Acts  with  respect  to  the  tolls  on  different  cuts,  parts  of  the 
same  canal,  might  be  compared  in  order  to  ascertain  the  meaning  of  a  clause  in  the  Fud- 
dington  Act,  alleged  to  create  exemptions  from  toll  upon  the  P^dington  out. 


the  canal  should  pass,  might  use  boats  for  the  conveyance  of 
dung,  marl,  soil,  or  compost  upon  the  canal,  to  or  from  his 
land,  for  the  improvement  of  it,  without  paying  any  rata 

By  34  Qeo.  8,  c.  xxiv.,  reciting  the  last-mentioned  Act, 
the  Company  were  empowered  to  make  cuts  from  Bucking- 
ham and  Aylesbiuy  to  communicate  with  liie  said  canal; 

• 

and  it  was  thereby  enacted,  that  the  several  powers^  autho- 
rities, provisions,  rates  of  tonnage  &a  in  the  former  Act  con- 
tained, should  be  exercised  by  the  Company  for  the  several 
purposes  therein  mentioned;  and  should  also  be  used  and 
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exercised  by  the  owners  of  lands  adjoining  the  said  cuts  in 
the  like  manner  as  if  the  same  had  been  re-enacted;  and 
the  like  exemptions  were  to  be  allowed. 

By  35  Geo.  3,  c  xliii,  reciting  the  first-mentioned  Act 
and  certain  other  Acts,  the  Company  were  empowered  to 
make  a  cut  to  Faddington ;  and  it  was  enacted,  that  the 
several  powers,  authorities,  provisions,  matters,  and  things  in 
the  recited  Acts  contained,  except  the  rates  of  tonnage,  and, 
so  far  as  the  same  were  applicable,  or  the  nature  of  the  re- 
spective cases  would  admit,  should  be  used  and  exercised  by 
the  said  Company  of  proprietors,  and  should  be  applied  and 
enforced  for  making  the  said  cut,  and  for  ascertaining  the 
tolls,  &c.;  and  in  all  other  respects  in  like  manner,  and  as 
fully  and  effectually  to  all  intents  and  purposes,  as  if  the 
said  several  powers,  authorities,  provisions,  matters,  and 
things  had  been  re-enacted  in  the  body  of  that  Act,  and  as 
if  the  cut  had  been  part  of  the  works  by  the  said  Acts  au- 
thorised to  be  made. 

By  sect.  8,  the  Company  were  authorised  to  take  one 
penny  per  ton  per  mile  for  manure. 

By  stat.  35  Geo.  3,  c.  Ixxxv.,  for  making  a  cut  from  Wat- 
ford to  St.  Alban's,  reciting  the  before-mentiond  Acts,  it 
was  enacted,  that  the  powers  &c.  therein  contained  should 
be  exercised  by  the  Company  of  proprietors,  and  aJso  by 
the  owners  of  land  adjoining  the  said  cut,  as  if  they  had 
been  re-enacted  in  the  body  of  that  Act ;  and  the  like  ex- 
emptions were  allowed. 

The  plaintiff  was  the  owner  and  occupier  of  land  at  Ap. 
perton,  through  which  the  Faddington  cut  passea  He  was 
in  the  habit  of  bringing  manure  from  his  own  wharf  along 
the  cut  in  his  own  barges,  for  the  improvement  of  his  land. 
In  order  to  prevent  the  manure  from  being  distrained  on, 
he  paid  the  tolls  under  protest 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  back  the  monies  so  paid  by 
him.     If  the  Coiui^  shall  be  of  that  opinion,  judgment  is  to 
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be  entered  for  the  plaintiff  for  the  amount  so  paid ;  if  the 
Court  shall  be  of  a  contrary  opinion,  judgment  is  to  be  en- 
tered for  the  defendant 

Watson  (with  whom  was  Phipaon)  for  the  plaintiff — 
The  landowners  on  the  new  cut  have  the  same  power  of 
putting  boats  on  the  canal  and  carrying  manure,  under  stat. 
So  Geo.  3,  c.  xliiL,  as  under  the  first  Act.  All  the  powers, 
authorities,  provisions,  matters,  and  things  in  the  first  Act 
are  to  exist  in  the  Paddington  Act,  with  one  exception. 
That  exception  refers  only  to  the  amount  of  the  rates  of 
tonnage.  The  liberty  to  carry  manure  is  a  power,  and  not 
an  exemption.  It  is  not  put  in  the  Act  of  Parliament  as  an 
exemption ;  it  is  not  said  that  the  landowners  shall  be  ex- 
empt from  tolls,  but  that  they  shall  have  power  to  enter 
and  carry  manure  on  the  canal  without  payment  .The 
Company  seek  to  claim  a  toll,  and  therefore  they  ought  to 
shew  that  the  statute  gives  it  to  them  in  unequivocal  terms. 
If  there  is  an  ambiguity,  the  oonstruction  shaU  be  that 
which  is  least  favourable  to  the  Company:  HaU  v.  Granr- 
tiiam  Canal  Navigation  Company  (a),  Stourbridge  Canal 
CoTnpany  v.  Wheeley  (6).  At  most,  the  clause  is  ambiguous. 
A  series  of  public  Acts  may  be  read  together  as  part  of  a 
system,  but  the  same  rule  does  not  apply  to  local  Acts. 
[Martin,  B. — I  should  concede  that  as  a  general  proposi- 
tion. But  in  an  Act  in  the  same  session  you  find  the  lan- 
guage different;  there  was  probably  some  reason  for  it.  The 
Paddington  Act  relates  to  a  cut  within  ten  miles  of  Lon- 
don, which  was  probably  expensive  to  make,  and  on  which 
maniure  would  be  likely  to  be  carried  as  merchandisa] 

Melliah  for  the  defendanta — ^The  clause  is  copied  from 
the  previous  Act.  Every  word  is  omitted  which  would 
apply  to  the  exemption.  The  right  to  cany  manure  may 
be  a  power  or  authority;  but  it  is  a  power  to  be  exercised 

(a)  13  M.  &  W.  114.   Affirmed     pany  v.  Ball,  14  M.  &  W.  880. 
in  error,  OrarUham  Canal  Com-         (6)  2  B.  &  Ad.  792. 
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not  by  the  Company,  but  by  the  owners  of  adjoining  lands. 
The  exception  of  rates  of  tonnage  excepts  the  exemp* 
tion&  As  to  the  cases  that  have  been  cited  with  respect  to 
the  construction  being  against  the  party  obtaining  an  Act, 
there  is  a  distinction  between  that  class  of  cases  attd  those 
where  an  exemption  is  sought  to  be  established  [Bram- 
well,  B. — ^It  is  impossible  to  deny  that  those  cases  are  law; 
but  I  think  that  rules  of  this  sort,  such  as  favouring  the 
heir  and  the  like,  are  temptations  to  misconstruction.] 

WcUson  in  reply. — ^The  power  of  the  Company  to  take 
toll  is  entire;  the  exemption  is  a  qualification  of  the 
power.  The  Act  must  be  construed  as  if  stat  35  Geo.  3, 
c.  Ixxxv.,  had  never  been  passed.  The  several  Acts  are  pre- 
pared by  different  sets  of  parties  interested.  Each  set  of  land- 
owners will  require  the  insertion  of  such  clauses  as  they 
think  requisite  for  their  interests,  without  reference  to  what 
others  have  required  in  other  instances  (a). 

Martin,  B. — I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment.  The  question  depends  on  the  35 
Geo.  3,  c.  xliiL  If  that  Act  stood  alone.  I  should  pronounce 
the  same  judgment  that  I  do  now.  I  am  content  that  the 
exemption  should  be  called  a  power;  but  even  so,  Mr. 
Watson's  argimient  faila  The  statute  enacts,  that  the 
several  powers  &c.,  so  far  as  they  are  applicable,  shall  be 
used  and  exercised  by  the  Company  in  all  respects  as  fully 
as  if  they  were  re-enacted.  That  refers  to  powers  belong- 
ing to  the  Company,  to  be  exercised  by  them.  The  right 
to  carry  manure  free  is  not  such  a  power  as  is  referred  to  in 
this  clausa  The  8th  section  is  general:  it  gives  tolls  on  all 
manure,  without  exception.  But  when  I  examine  the  pro- 
visions of  the  34  Geo.  3,  c.  xxiv.  and  35  Geo.  3,  c.  Ixxxv., 
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(a)  See  per  Truro,  C,  Ex  parte 
Eton  College,  In  re  London  and 
Birmingham  Railway  Company  $ 
Acts,  1833,  1846,  20  L.  J.,  H.  S., 
(Chaiic.)  8 ;    Trustees  of  the  Bir- 


ken/iead  Docks  v.  The  Birkenhead 
Dock  Company  and  Others,  23  li. 
J.  (Chanc.)  457 ;  4  De  (3.  Mac. 
&  G.  732,  S.  C 
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I  find  an  express  exemption  wholly  omitted  in  the  35  Qea 
3,  c.  xliii.,  and  the  alteration  was  no  doubt  intentional 

Brahwell,  B. — I  am  of  the  same  opinion.  The  Act  de- 
clares lime  and  other  manure  subject  to  tolL  Mr.  Wdtson 
attempted  to  shew  that  the  exemptions  in  the  former  Act 
were  incorporated.  He  said,  that  the  power  to  take  tolls 
and  the  exemption  must  be  read  together,  as  a  qualified 
power  in  the  Company.  The  argument  is  ingenious^  and 
would  be  sound  if  the  power  was  subject  to  a  condition.  I 
think  that  those  powers  only  are  incorporated  which  are  to 
be  exercised  by  the  Company.  If  that  opinion  required  jus- 
tification, it  would  be  afforded  by  a  comparison  of  the  Buck- 
ingham Act,  which  expressly  provides  that  the  several  pow- 
ers shall  be  used  by  the  owners  of  lands  as  if  re-enacted. 

Judgment  for  defendants. 


Fd>.  23.      Collins  v.  The  Bristol  and  Exeter  Railway  Company- 


Tj 


The  plaintiff  ±  HE  first  count  of  the  declaration  stated,  that  the  defend- 

the  ttatioii^f  *^^  ^®^®  common  carriers  of  goods  for  hire,  and  there- 

^e  ^"^^  upon  the  plaintiff  caused  to  be  delivered  to  the  defendants, 

way  Company  who  then  accepted  and  received  from  the  plaintiff  certain 

*  '*"""'  goods  of  the  plaintiff,  thatistosay,  a  van  of  the  plaintiff 


containing  goods,  to  be  safely  and  securely  carried  and  con- 


load  of  furni- 
ture, to  be 
conveyed  to 
Torquay.    He 

signed  a  receipt  note,  which  was  headed, — '*  Bath  Station. — To  the  Great  Western  Rail- 
way Company. — ^Received  the  under-mentioned  g^ds,  on  the  conditions  stated  on  tlie 
other  side,  to  be  sent  to  Torquay  station,  and  delivered  to  the  plaintiff  or  his  agent."  One 
condition  was,  that  the  Company  would  not  be  answerable  for  loss  or  damage  by  fire. 
Another  condition  stated,  that  the  Company  would  not  be  responsible  for  loss  or  daoaa^  to 
goods  beyond  the  limits  of  their  railway.  The  van  was  placed  on  a  truck  and  conveyed  to 
Bristol,  where  the  Great  Western  line  ends  and  the  defendants'  (the  Bristol  and  Exeter) 
line  begins.  The  same  truck  and  guard  proceeded  with  the  van  to  Exeter,  where  the  de- 
fendants' line  ends,  and  is  joined  by  the  line  of  the  South  Devon  Company,  which  runs  to 
Torquay.  Whilst  the  van  and  furniture  were  at  the  defendants'  station  at  Exeter,  they 
were  accidentally  destroyed  by  fire: — Hdd,  that  this  was  one  contract  with  the  Great  West- 
ern Railway  Company  for  the  conveyance  of  the  van  and  furniture  from  Bristol  to  Torquay, 
subject  to  the  conditions  in  the  receipt  note;  and  that»  consequently,  none  of  the  oompai- 
nies  were  i^esponsible  for  the  loss. 
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veyed  by  the  defendants  to  a  certain  place,  to  wit,  Torquay,      ^  1656.^ 
and  there  to  be  safely  and  securely  delivered  for  the  plain-       Ccluks 
tiff,  for  reasonable  reward  to  the  defendants  in  that  behal£    bribtol  and 
Yet  the  defendants,  not  regarding  their  duty  as  such  com-   Kxetbr  Rail- 
mon  carriers,  did  not  nor  would  safely  and  securely  carry 
or  convey  the  said  van  and  the  said  goods  to  the  place 
aforesaid,  nor  there  safely  or  securely  deliver  the  same  for 
the  plaintiff     (There  were  other  counts  not  material  to  the 
present  question). 

Plea  (inter  alia) — That,  before  the  said  goods  were  deli- 
vered to  the  defendants,  it  was  agreed  between  the  plain- 
tiff and  the  Great  Western  Bailway  Company,  as  the  agents 
of  the  defendants,  that  the  reward  to  be  paid  to  the  de- 
fendants for  the  carriage,  conveyance,  and  delivery  of  the 
said  van  and  goods  should  be  a  less  sxmi  than  the  reason- 
able reward  payable  to  the  defendants  for  safely  and  securely 
carrying  and  conveying,  and  safely  and  securely  delivering 
the  same;  and  that  the  plaintiff  should  pay  and  the  defend- 
ants should  accept  such  less  sum  upon  and  in  consideration 
of  the  special  terms  (amongst  other  things)  that  the 
defendants  should  not  be  answerable  for  the  loss  of  or 
damage  to  any  goods  arising  by  fire ;  and  that  the  defend- 
ants were  prevented  from  safely  and  securely  carrying  and 
conveying,  and  safely  and  securely  delivering,  the  said  van 
and  goods  by  reason  of  damage  to  the  same  occasioned  by 
fire. 

Replication. — The  plaintiff  takes  issue  on  the  defendants' 
plea. 

At  the  trial,  before  WiUiaTos,  J.,  at  the  last  Somer- 
set Assizes,  it  appeared  that  in  August,  1853,  the  plaintiff, 
who  was  a  carrier  residing  at  Bath,  delivered  at  the  sta- 
tion of  the  Great  Western  Bailway  Company  at  Bath, 
a  van-load  of  furniture,  to  be  conveyed  to  Torquay  in 
Devonshire/  and  signed  a  receipt  note,  which  was  headed  as 
follows: — 
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J^^^  ••  Bath  Station,  7th  August,  1 853. 

CoujHs  To  the  Great  Western  Railway  Company. 

Bristol  and    "  deceived  the  under-mentioned  goods  on  the  conditions 

"  To  be  sent  to  Torquay  Station  and  delivered  to  R  C. 

Collins,  consignee,  or  his  agent" 
(Then  followed  a  description  of  the  goods^  their  weight,  &c.) 

On  the  back  of  the  receipt  note  were  the  following 
(among  other)  condition& 

-  CONDITIONS  AND  EXCEPTIONS. 
*  Thb  Great  WssTBiur  Bailwat  Compaht— 

**  GiVB  PuBUO  NonoB.  4thl7.  That  thej  will  not  be  umwerable 
for  the  lo88  of  or  for  damage  to  any  gooda  arising  from  fire.'* 

*'  lOthlj.  That  all  goods  addressed  to  consignees  resident  beyond 
the  limits  of  the  Company's  local  regulation  for  delivery  of  goods 
from  the  different  stations  on  the  railway,  and  respecting  which  no 
directions  to  the  contrary  shall  have  been  received  previous  to  arrival 
at  the  station^  will  be  forwarded  to  their  destination  by  public  car- 
rier or  otherwise  as  opportunity  may  offer;  or  they  will,  at  the  dia- 
eretion  of  the  Company  by  whom  they  may  have  been  received,  be 
sufiered  to  remain  on  the  Company's  premises,  or  be  placed  in  shed 
or  warehouse,  if  there  be  convenience  for  receiving  the  same,  pend- 
ing communication  with  the  consignees,  at  the  risk  of  the  owners,  aa 
referred  to  in  clause  No.  4.  That  the  charges  of  such  carrier 
will  be  added  to  those  of  the  Company,  and  the  delivery  of  the  gooda 
by  the  Company  will  be  considered  as  completed,  and  the  responsi- 
bility of  the  Company  will  be  considered  to  have  ceased,  when  the 
carriers  shall  have  received  the  goods  for  further  conveyance.  And 
the  Company  hereby  give  notice  that  any  money  which  may  be  re- 
ceived by  them,  as  payments  for  the  conveyance  of  goods  by  other 
carriers  beyond  their  said  limits,  will  be  received  only  for  the  con- 
venience of  the  cousignors,  for  the  purpose  of  being  paid  to  such 
other  carriers,  and  will  not  be  received  as  a  charge  made  by  the 
Company  upon  the  goods  in  the  capacity  of  carriers  beyond  the 
extent  of  their  own  railway :  and  the  Company  hereby  further  give 
notice,  tliat  they  will  not  be  responsible  for  any  loss,  damage,  or  de- 
tention that  may  happen  to  goods  so  sent  by  them,  if  such  los^ 
damage,  or  detention  occur  beyond  their  said  limits.** 

**  13thly.  That  the  above  conditions  apply  to  all  goods  received  by 
the  above-named  Company  at  all  or  any  of  their  offices  and  ware- 
houses wherever  situated.  And  as  to  all  goods  entrusted  to  tliem, 
they  will  only  agree  to  carry  them  subject  to  the  above  conditions, 
and  to  all  other  the  rules  and  regulations  of  the  said  Company.** 
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The  van  and  goods  were  placed  on  a  truck  and  forward-         1866. 
ed  by  the  Qreat  Western  Railway  Company  to  Bristol,       coluks 
which  is  the  terminus  of  their  line.     The  van  and  goods    p^j^^'j^  ^j,^ 
were  then  handed  over  by  that  Bailway  Company  *  to   ExktirBail- 
the  Bristol  and  Exeter  Bailway  Company  (the  present  de- 
fendants), whose  line  joins  that  of  the  Qreat  Western  Rail- 
way Company  at  Bristol,  and  terminates  at  Exeter,  at 
which  place  it  is  joined  by  the  line  of  the  South  Devon 
Railway  Company,  which  line  runs  on  to  Torquay  and  other 
places.     The  van  and  goocls,  after  being  handed  over  to  the 
Bristol  and  Exeter  Railway  Company,  were  carried  by  that 
Company  to  Exeter  in  the  same  truck  and  attended  by  a 
guard  in  the  service  of  the  Great  Western  Railway  Com- 
pany.   They  were  placed  for  the  night  upon  a  siding  in  an 
open  shed  at  the  station  of  the  Bristol  and  Exeter  Railway 
Company,  where  they  were  destroyed  by  fire.  It  was  proved 
that  it  was  the  custom  of  the  defendants  to  receive  tra£5c, 
as  the  next  carriers,  firom  the  Great  Western  Railway  Com< 
pany,  and  to  forward  it,  receiving  for  so  doing  a  mileage 
proportion  for  the  carriage  of  the  same. 

It  was  objected,  on  the  part  of  the  defendants,  that  they 
were  not  liable,  inasmuch  as  they  contracted  to  carry  the 
goods  on  the  special  terms  mentioned  in  the  above  conditions. 
It  was  contended,  on  the  part  of  the  plaintifif,  that  the  con* 
ditions  applied  to  the  Great  Western  Railway  Company  only. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  there 
was  negligence  on  the  pail;  of  the  defendants;  and  the  jury 
found  that  there  was  not:  whereupon,  his  Lordship  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendants 
to  move  to  enter  a  nonsuit. 

Kinglake,  Serjt,  in  the  following  Term,  obtained  a  rule 
nisi  accordingly ;  against  which 

Montague  Smith  and  T.  W.  Saunders,  shewed  cause, 
in  Hilary  Term  (Jan.  28th). — The  defendants  are  liable  as 
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1856.^  common  carriers.  There  was  a  distinct  contract  with  each  of 
CoLLiHB  the  three  companies  to  carry  on  their  line  of  railway.  The 
Bbissol  and  special  contract  was  with  the  Great  Western  Railway  Com- 
^^^(S^^  pany  only,  and  that  terminated  on  the  arrival  of  the  goods  at 
Bristol.  The  receipt  note,  indeed,  said  **  that  the  goods  are  to 
be  sent  to  Torquay  Station/'  but  that  is  merely  a  statement 
of  the  place  of  their  ultimate  destination.  The  4th  con- 
dition provides  for  non-liability  in  case  of  loss  or  damage  to 
goods  by  fire ;  but  the  defendants  -cannot  avail  themselves 
of  that  stipulation,  for  it  applies  solely  to  the  contract  with 
the  Great  Western  Company.  The  10th  condition  is  the 
same  as  that  in  the  case  of  Fowlea  v.  The  Oreai  Western 
Railway  Compa/iiy  (a),  and  by  it  the  responsibility  of  that 
company  ceased  when  they  handed  over  the  goods  to  the 
defendants.  For  anything  that  appears,  the  defendants 
may  have  contracted  to  cany  the  goods  under  totally 
different  conditions.  In  the  absence  of  any  evidence  as  to 
the  terms,  they  aiB  subject  to  the  ordinary  responsibility  of 
common  carriers. 

Kvnglake,  Serj  t,  in  support  of  the  rule. — ^This  is  a  contract 
with  the  Great  Western  Railway  Company  to  cany  from 
Bath  to  Torquay,  subject  to  the  conditions  referred  to ;  and 
the  two  other  companies  are  their  agents  for  that  purposa 
The  receipt  note  mentions  the  station  from  which  the  goods 
were  to  be  senty  and  the  station  to  which  they  were  to  be 
carried.  Fowlea  v,  The  Oreat  Weatem  Railway  Com- 
pany  (a)  is  an  express  authority  that  the  stations  mentioned 
in  the  contracit  are  the  termini  to  which  the  conditions  apply. 
[Alderaon,  B. — Is  that  view  consistent  with  the  10th  con- 
dition, by  which  the  Company  stipulate  that  they  will  not 
be  liable  beyond  the  Unpts  of  their  own  railway  ?]  "  Be- 
yond the  limits''  means  "beyond  the  termini;"  that  is, 
when  the  goods  are  handed  over  to  a  carrier  for  delivery  at 

(a)  7  Excb.  699. 
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tiie  house  of  the  consignee.    The  whole  line  between  the         1856. 
two  termini  is  the  railway  of  the  Company  for  the  purposes      ^I]^ 
of  this  contract    Suppose  there  had  been  no  conditions,    _      *• 

*^*  ^  iSRTSTOL  AMD 

would  not  this  have  been  the  case  of  an  ordinary  contract  Exxteb  Rail- 
with  the  Great  Western  Bailway  Company,  as  common  car- 
riers, to  carry  the  whole  distance  from  Bath  to  Torquay? 
That  Company  undertook  to  carry  not  only  on  their  own 
line,  but  also  on  the  line  of  the  two  other  companies.  They 
made  one  entire  charge  for  the  whole  distance.  Scothom  v. 
The  Sou(h  Staffordshire  Railway  CoTwpa/ay  (a),  and  Mua- 
charryp  v.  The  La/ncaeter  Railuxiy  Compa/ay  (b)  shew  that 
the  company  with  whom  the  contract  is  made  is  responsible 
for  the  loss  of  the  goods,  notwithstanding  it  occurred  on  the 
line  of  another  company.  Where  a  carrier  enters  into  a 
sub-contract  with  other  parties  in  respect  of  goods  which 
he  has  undertaken  to  cany,  he  makes  the  servants  of  the 
latter  his  agents  for  that  purpose:  Machu  v.  The  South 
Western  Railvxiy  Couipway  (c).  This  was  one  contract 
made  with  the  Great  Western  Company  alone,  and  conse- 
quently the  defendants  are  not  liable. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — ^This  was  a  rule  to  enter  a  nonsuit  in  a 
case  tried  before  my  Brother  Williams  at  the  last  Somer- 
set Assizes.  The  facts  were  thesa — The  plaintiff  delivered 
at  the  station  of  the  Great  Western  Railway  Company  at 
Bath,  a  van  containing  fumitiu-e,  to  be  conveyed  to  Torquay, 
in  Devonshire.  The  ordinary  receipt  note  of  the  Company 
was  handed  to  the  plaintiff  to  sign,  and  there  was  printed 
on  the  back  of  it  the  conditions  upon  which  goods  were 
carried  by  the  Great  Western  Company,  one  of  which  was> 
that  the  Company  were  not  to  be  ree^usible  for  fire,  and 

(a)  8  Exch.  341.  (6)  8  M.  &  W.  421. 

(c)  2  Exeh.  415. 
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1856.  another  (the  10th),  for  the  protection  of  that  company  from 

Collins  liability  beyond  the  limits  of  their  own  line.    The  receipt 

Bristol  akd  ^^^  upon  the  face  of  it  was  headed  "  Bath  Station,''  and 

ExKTEB  Bail-  directed  to  "  The  Great  Western  Bailway  Company,*'  and 

WAY  vyO. 

proceeded  thus:  "  Received  the  under-mentioned  goods  from 
the  plaintiff  to  be  conv^ed  by  the  Great  Western  Bailway 
Company  from  Bath  to  Torquay,  under  the  conditions  stated 
on  the  other  sida"  Then  there  followed  a  description  of 
the  goods,  and  the  document  was  signed  by  the  plaintiff 
The  van  was  placed  upon  a  truck,  and  was  conveyed  to 
Bristol,  where  the  Great  Western  line  ends  and  the  de- 
fendants' line  begins.  The  same  truck  and  same  guard 
proceeded  with  the  van  to  Exeter,  where  the  defendants' 
line  ends;  and  whilst  there,  the  truck  upon  which  the  van 
was  loaded,  was  for  convenience  put  off  the  main  line  upon 
a  siding.  It  then  fit>m  some  unknown  cause  took  fire  and 
was  burned,  and  the  jury  found  that  the  cause  of  the  fire  was 
unknown,  and  that  no  blame  was  attributable  to  any  one  in 
respect  of  it  The  line  firom  Exeter  to  Torquay  is  a  third 
line,  called  the  South  Devon.  A  verdict  was  Altered  for 
the  plaintiff,  and  leave  given  to  enter  a  nonsuit  A  rule 
for  that  purpose  was  obtained,  and  cause  has  been  shewn 
against  it. 

It  was  argued  on  behalf  of  the  plaintiff  that  there  were 
three  different  contracts  for  the  carriage  of  the  goods:  one 
with  the  Great  Western  Railway  Company,  another  vnih 
the  Bristol  and  Exeter  Company,  and  a  third  to  be  made 
with  the  South  Devon  Company;  that  the  contract  with 
the  Great  Western  Railway  Company  was  completed  at 
Bristol,  and  that  there  the  condition  as  to  non-responsibility 
from  fire  terminated ;  and  that  the  Bristol  and  Exeter  Com- 
pany thenceforward  became  common  carriers  under  the  or- 
dinary liability,  which  of  course  includes  loss  by  fire;  and 
it  was  stated  that  it  had  been  agreed  at  the  trial  that  the 
defendants,  the  Bristol  and  Exeter  Company,  were  to  be 
considered  as  the  proper  parties  to  be  made  defendants. 
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On  behalf  of  the  defendants  it  was  said,  that  it  was  cor-  185g.^ 
rect  that  an  arrangement  had  been  come  to,  that  no  obje&-  CoLLOfs 
tion  should  be  made  that  the  defendants  were  not  rightly  Bristol  and 
sued;  but  that  it  never  was  intended  that  any  defence,  ^^**(^^ 
which  was  available  under  the  circumstances  of  the  trans- 
action should  not  be  made  use  of,  but  merely  that,  if  any  of 
the  companies  were  liable,  the  defendants  might  be  deemed 
the  proper  parties  to  be  sued  for  the  purpose  of  this  action ; 
and  it  is  obvious  from  the  transaction  itself  that  this  must 
be  so;  and  the  question  comes  to  this,  whether  or  not  any  of 
the  companies  are  responsible  for  the  loss  ?  We  have  heard 
the  case  argued,  and  are  of  opinion  that  none  of  them  ara 
We  clearly  think  that  the  contract  for  the  conveyance  of  the 
van  and  furniture  was  one  contract,  and  made  with  the  Great 
Western  Railway  Company  alona  They  contracted  in  ex- 
press terms  upon  the  face  of  the  receipt  note  to  cany  the 
goods  from  Bath  to  Torquay;  and  if  anything  is  contained 
in  the  10th  condition  repugnant  to  this  contract,  it  could  not 
afifect  it  We  therefore  think  that  there  was  a  contract  by 
the  Great  Western  Railway  Company  to  carry  the  goods 
the  whole  way  to  Torquay,  and  of  course  the  condition  as 
to  fire  extends  to  protect  them  against  loss  from  such  cause 
during  the  entire  journey.  This  is  in  exact  conformity  with 
the  judgment  of  this  Court  in  Muschom/p  v.  The  Lcmcaster 
Bail/way  Oompcmy  (a),  which  has  been  firequently  confirmed 
and  acted  upon  by  all  the  Courts  at  Westminster  HalL 

We  therefore  think  that  no  action  is  maintainable  against 
any  of  the  companies,  and  that  a  nonsuit  ought  to  be  en- 
tered. 

Rule  absolute. 

(a)  8  M.  &  W.  421. 
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1896. 

leb.  7.  James  Hutchinson  v,  Gillespie  and  Another. 


T 


Debt  will  lie  i  HE  declaration  stated,  that»  on  the  9th  July,  1825,  a 

der^of  the^Ju-  '^^  called  a  writ  of  attachment  or  saisie  arret,  waa  sued 

2i^^f ^r°^^  out  of  the  Court  of  King's  Bench  at  Montreal,  in  the  pro- 

Privy  Council  yince  of  Lower  Canada,  by  the  now  defendants,  the  plaintiffs  * 

ooete,  notwith-  in  the  said  Court  of  King's  Bench,  against  one  J.  Spragg 

o^r?8*^made  *°^  ^*  Hutchinson,  the  defendants  in  the  same  Court; 

in  a  proceed-  ^y  which  writ  the  sheriff  of  the  district  of  Montreal, 

ing  collateral        '^  ^ 

to  the  original  amongst  other  things,  was  commanded  to  attach  and  seize 
suitia  atill  an-  all  such  monies,  credits,  and  effects  iliat  he  might  find  in 
detennmed.      ^^xq  hands,  possession,  or  power  of  the  several  persons  in 

that  writ  particularly  named,  and  amongst  others  of  J. 
Lambe,  8.  Spragg,  and  W.  Spragg,  belonging  to  or  due  to 
J.  Spragg  and  W.  Hutchinson,  or  to  either  of  them,  or  so 
much  thereof  as  might  be  sufficient  to  answer  the  demand 
of  the  now  defendants ;  and  the  sheriff  wao  thereby  further 
commanded  that  he  should  summon  J.  Lambe,  S.  Spragg, 
and  W.  Spragg,  and  the  several  other  persons  in  the  writ 
named,  to  appear  before  the  justices  of  the  said  Court  of 
King's  Bench  at  the  day  and  place  therein  mentioned,  to 
declare  upon  oath  what  goods,  credits,  monies,  or  eflfects, 
they,  or  any  or  either  of  them,  might  have  in  their  or  his 
hands,  possession,  custody,  or  power,  of  or  belonging  to  the 
said  J.  Spragg  and  W.  Hutchinson,  or  what  sum  or  sums  of 
money  they  or  either  of  them  then  owed,  or  thereafter 
should  or  might  owe,  in  any  manner  whatsoever,  to  J. 
Spragg  and  W.  Hutchinson,  or  either  of  them,  to  abide  the 
further  order  of  the  Couit  thereon;  and  the  sheriff  was 
further  commanded  to  attach  and  seize  all  goods,  monies, 
credits,  and  effects  in  the  hands  of  J.  Spragg  and  W. 
Hutchinson,  or  in  the  hands  of  either  of  them,  and  that  tihe 
sheriff  should  summon  them  to  appear  to  hear  the  attach- 
ments declared  good  and  valid;  that  under  the  said  writ 
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the  sheriff  caused  to  be  attached  and  aeized,  aihongst  other        1856.^ 
things,  in  the  hands,  possession,  or  power  of  J.  Lambe,  S.    Hutobihsov 
Spragg,  and  W.  Spragg,  and  of  J.  Spragg  and  W.  Hutohin-     Qjllmbvol 
son,  divers  goods,  monies,  oredits,  and  effects,  to  very  lai^ 
amounts  in  value:  that  J.  Lambe,  after  the  execution  of  the 
writ,  made  his  declaration  on  oath  according  to  the  exigency 
thereof,  and  afterwards,  namely,  on  the   17th  February, 
1826,  made  and  filed  his  declaration  on  oath  de  novo,  and 
thereby  deposed,  amongst  other  things,  that»  on  the  21  st 
June,  1825,  he  received  from  J.  Spragg  and  W,  Hutchin- 
son, as  belonging  to  and  to  be  sold  for  the  account  and  risk 
of  W.  Hutchinson  and  of  the  now  plaintiff,  divers  goods, 
wares,  and  merchandises,  amounting  to  the  net  sum  of 
51822.  148.  lid ;  that  from  the  time  of  the  receipt  of  the 
goods  up  to  the  14th  February,  1826,  he,  J.  Lambe,  made 
sales  thereof,  the  net  proceeds  of  which  amounted,  errors 
excepted,  to  the  sum  of  34502.  159,  3^(2.,  and  that  the 
invoice  value  of  the  remainder  of  the  goods  then  in  his  pos- 
session amounted  to  19172.  15s.  6d:  that  S.  Spragg  and 
W.  Spragg  also  filed  their  declaration  on  oath  to  the  writ; 
and  that  both  the  declarations  on  oath  of  J.  Lambe,  and  in 
particular  his  declaration  de  novo,  were  contested  by  the 
now  defendants  in  the  said  Court  of  King's  Bench  }t 
Montreal:  that  afterwards,  on  the  17th  April,  1826,  the 
now  plaintiff  filed  in  the  said  court  his  petition  of  i/nier^ 
vention  in  the  said  cause,  by  which  petition,  after  stating, 
amongst  other  things,  that^from  the  year  1812  up  to  the  1st 
January,  1825,  the  now  plaintiff  and  the  said  W.  Hutchin- 
son were  copartners,  and  while  they  were  such  consigned  to 
J.  Spragg  and  W.  Hutchinson  divers  goods  and  merchan- 
dises to  a  large  amount,  to  be  sold  by  them  on  the  account 
and  for  the  profit  of  them,  W.  Hutchinson  and  the  now 
plaintiff;  and  further  stating  that  the  partnership  ceased 
on  the  1st  of  January,  1825;  and  that,  certain  differences 
having  arisen  between  them»  W.  Hutchinson  and  the  now 
plaintiff,  all  differences  and  disputes  between  them  had 
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^  ^^2;^      been  referred  to  the  award  of  certain  arbitrators  in  the  peti- 
HuTCHiirsoN    tion  named,  who  by  their  award,  dated  the  30th  of  January, 
GiLLiBPnL     1826,  had  awarded  and  adjudged,  that,  on  the  1st  of  January, 
1826,  a  balance  of  18,887^  16a  lOd.  was  due  by  the  firm 
of  W.  and  J.  Hutchinson,  and  by  W.  Hutchinson,  to  the 
now  plaintiff;  and  that  the  estate  belonging  to  the  copart- 
nership, both  real  and  immoveable,  personal  and  moveable, 
goods,  wares,  merchandises,  and  effects  in  the  possession  of 
W.  Hutchinson  and  J.  Lambe,  and  debts  due  to  the  copart- 
nership, were  of  the  value  of  20,14<0!.  6s.  2d;  and  further 
stating,  that,  on  the  30th  January,  1826,  by  deed  of  assign- 
ment made  by  W.  Hutchinson  to  the  now  plaintifl^  W. 
Hutchinson  did  grant,  assign,  and  set  over  unto  the  now 
plaintifi^  amongst  other  things,  all  his  right,  title,  property 
and  interest  whatsoever  in  all  and  singular  the  goods, 
wares,  mercliandises,  and  debts  mentioned  in  the  award, 
&a,   by  means  whereof  the  now  plaintiff  was  the  true 
and   sole   proprietor  of   those    goods,   wares,    and   mer- 
chandises;  and  further  stating,  that   the  goods  in  such 
petition  particularly  mentioned  were  part  of  the  goods 
consigned  by  W.  Hutchinflon  and  the  now  plaintiff  to  J. 
Spragg  and  W.   Hutchinson,   and  which   remained   un- 
sq^d  on  the  1st  of  January,  1825,  and  were  also  part  of  the 
same  goods  as  were  mentioned  in  the  award  and  also  in  the 
deed  of  assignment,  and  whereof  the  share  and  interest  of 
W.  Hutchinson  was  assigned  to  the  now  plaintiff,  which 
goods  had  been  seized  in  the  hands  and  possession  of  J. 
Lambe  under  and  by  virtue  of  the  writ  of  attachment  or 
saisie  arrdt,   &c.,  as  belonging    to  J.   Spragg    and    W. 
Hutchinson;  and  further  stating,  that  the  goods  therein 
next  particularly  stated  were  part  of  the  goods  consigned 
by  W.  Hutchinson  and  the  now  plaintiff  to  J.  Spragg  and 
W.  Hutchinson,  and  remained  unsold  on  the  1st  January, 
1825,  and  were  also  part  of  the  goods  mentioned  in  the  award 
and  deed  of  assignment,  and  whereof  fhe  share  and  interest  of 
W.  Hutchinson  was  assigned  to  the  now  plaintiff,  which  last- 
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mentioned  goods  had  been  seized  in  the  hands  and  posses-  l^^- 
sion  of  J.  Spragg  and  W.  Hutchinson,  by  virtue  of  the  writ  hutohiubon 
of  attachment,  as  belonging  to  J.  Spragg  and  W.  Hutchin-  qilubbfu. 
son ;  the  now  plaintiff,  by  his  said  petition,  prayed  the  said 
Court  of  King's  Bench  that  he  might  be  permitted  to 
i/ntervene  in  the  said  cause  and  become  a  party  thereto ; 
and  that  he  might  be  declared  the  true  and  lawful  owner 
and  proprietor  of  the  goods,  wares,  and  merchandises  there- 
inbefore mentioned  and  described,  and  seized  and  attached^ 
and  that  thereupon  such  seizure  and  attachment  might  be 
set  aside  and  declared  null  and  void  and  of  no  effect :  that 
afterwards  in  the  said  Court  of  King's  Bench,  the  now  de- 
fendants filed  their  answer  and  plea  to  the  petition  of 
intervention,  and  such  proceedings  were  thereupon  had 
that  it  was  considered  and  adjudged  by  the  said  court  that 
the  saisie  arrdt  or  attachment  should  be  and  the  same  was  * 

thereby  declared  good  and  valid;  and  the  court,  considering 
that  the  goods,  wares,  merchandises,  and  effects  attached 
and  seized  in  the  hands  of  the  defendants  in  the  said  court 
and  of  J.  Spragg,  also  the  monies,  goods,  and  effects  at- 
tached and  seized  in  the  hands  of  J.  Lambe,  S.  Spragg,  and 
W.  Spragg,  were  at  the  time  of  making  the  attachment, 
and  then  were,  the  property  of  the  now  plaintiff,  that  is  to 
say,  certain  goods  therein  specified  in  the  hands  of  the 
defendants,  the  sum  of  34502.  16&  S^d  being  the  amount 
of  the  sales  of  part  of  the  said  goods,  wares,  and  mer- 
chandises by  J.  Lambe  received,  and  being  the  property 
of  the  now  plaintiff,  also  the  sum  of  2362.  108.  6d.  declared 
by  S.  Spragg  and  W.  Spragg  to  have  been  received  by  them 
on  account  of  the  now  plaintiff;  it  was  therefore  ordered 
and  adjudged  that  the  goods,  wares,  and  merchandises  so 
attached  and  seized  in  the  hands  of  the  defendants  in  the 
said  court  and  of  J.  Spragg  should  be  delivered  up  to  the 
now  plaintiff,  and  J.  Lambe  should  pay  over  to  the  now 
plaintiff  the  said  sum  of  34502.  ISs,  S^d,  and  also  should 
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1866.        restore  and  deliver  up  to  hini  the  remainder  of  the  goods, 
HuTOHiNBON    wares,  and  merchandises  so  by  him  received,  and  which  still 
QiLLi»pix.     remained  in  his  possession  as  unsold,  as  stated  in  the  declar- 
ation made  by  him  in  the  said  cause  on  the  17th  February, 
1826;    and   in   default  thereof  it  was  adjudged  that  J. 
Lambe  should  pay  to  the  now  plaintiff  the  said  sum  of 
19172.  158.  6d,,  the  invoice  value  of  the  goods  so  remaining 
unsold  as  aforesaid;  and  that  S.  Spragg  and  W.  Spragg 
should  pay  over  to  the  now  plaintiff  the  said  sum  of 
2362.  108.  6d — ^The  declaration  then  stated  that  the  now 
defendants  appealed  from  this  judgment  to  the  Provincial 
Court  of  Appeals  at  Quebec,  in  the  said  province,  which, 
on  the  30th  July,  1835,  reversed  the  judgment^  (except  only 
so  much  of  it  as  adjudged  that  the  intervention  made  and 
filed  of  two  other  persons  should  be  dismissed,  each  party 
paying  his  own  costs),  and  adjudged  that  the  seizure  and 
attachment  under  the  writ  of  saisie  arrSt  of  the  goods,  wares, 
and  merchandises,  monies,  debts,  and  effects  in  the  hands 
of  J.  Spragg  and  W.  Hutchinson  as  copartners,  and  of  J. 
Spragg  individually,   of  J.  Lambe,   S.  Spragg,   and   W. 
Spragg,   should  be,  and  the  said   saisie  and  attachment 
was  thereby  declared  to  be,  good  and  valid ;  and  that  J. 
Spragg  and  W.  Hutchinson  as  co-partners,  and  J.  Spragg 
individually,  J.  Lambe  and  S.  Spragg,  severally  and  respect- 
ively, should  pay  unto*  the  prothonotaries  of  the  Court  of 
Ring's  Bench  all  the  debts  and  sums  of  money  so  seized 
and  attached  in  their  hands  respectively,  there  to  remain, 
subject  to  such  certificate  of  distribution  thereof  as  should 
be  made  by  the  said  court,  and  should  deUver  up  to  the 
prothonotaries  all  the  goods,  wares,  merchandises,  and  ef- 
fects so  seized  &c.,  in  their  hands  respectively,  there  and 
in  like  manner  to  remain  subject  to  the  judgment  or  ordear 
of  that  court,  and  that  the  record  should  be  remitted  to 
the  said  Court  of  King's  Bench,  reserving  to  the  appellants 
and  to  the  creditors  of  the  co-partnership  of  Spragg  and 
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Hutchinson  generally  their  recourse  against  the  now  plain-  IS^. 
tiff,  to  compel  him  by  all  lawful  ways  and  means  to  account  Hutchinbok 
for  and  restore  to  the  common  funds  of  the  insolvent  estate  oiLuispiB. 
of  J.  Spn^g  and  W.  Hutchinson  the  seventy-five  promissory 
notes  payable  to  Spragg  and  Hutchinson,  which  came  to 
his  hands  and  possession  &c.,  or  the  proceeds  thereof,  sub- 
ject respectively  to  the  order  of  the  said  Court  of  King's 
Bench. — The  declaration  then  stated,  that  the  now  plaintiflF 
appealed  from  the  said  judgment  to  King  William  IV.  in 
his  Privy  Council,  who,  by  order  of  the  16th  June,  1836, 
referred  it  to  the  Judicial  Committee,  which,  by  order  of  the 
16th  February,  1838,  ordered  and  declared  that  the  goods 
claimed  by  the  now  plaintiff  were,  at  the  time  of  the  sei- 
zure under  the  attachment,  the  property  of  the  now  plain- 
tiff and  W.  Hutchinson,  and  that  the  now  plaintiff  was 
entitled  to  the  same  notwithstanding  any  possession  or 
reputed  ownership  of  J.  Spragg  and  W.  Hutchinson,  but 
that  the  now  plaintiff  was  entitled  only  subject  to  the 
right  which  the  respondents  had  acquired  by  virtue  of  their 
process  of  attachment^  which  interest  was  declared  to  be 
one  moiety  thereof,  subject  to  the  partnership  debts  and 
engagements  of  W.  Hutchinson  and  the  now  plaintifl^  and 
to  the  account  between  W.  Hutchinson  and  the  now  plain- 
tiff relating  to  partnership  transactions;  and  the  Judi- 
cial Committee,  by  virtue  of  the  powers  vested  in  them  by 
the  3  &  4  Will.  4,  c.  41,  a  17,  referred  to  W.  F.  C,  barris- 
ter-at-law,  who  should  have  the  same  power  for  that  pur- 
pose as  a  Master  in  Chancery,  to  take  an  aocoimt  of  the 
partnership  credits,  debts,  and  eilgagements  in  Leeds,  as 
well  as  in  Canada  or  elsewhere,  and  to  ascertain  whether 
W.  Hutchinson  had  at  the  time  of  the  seizure  any  and 
what  interest  in  those  goods  after  taking  the  said  ac- 
count; and  did  further  direct,  by  consent  of  the  parties, 
that  the  said  W.  F.  C.  should  have  power,  if  necessary,  to 
appoint  another  person  in  Canada  to  take  the  account 
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1656.  there,  and  report  to  him;  also  that  W.  F.  C.  should  inqtiire 
HuTOHiNBON  *^^  report  whether  the  seventy-five  promissory  notes  which 
^     ^-  had  come  into  the  possession  of  the  now  plaintiff  were,  at 

the  time  of  the  execution  of  the  attachment,  the  property 
of  J.  Spragg  and  W.  Hutchinson,  or  of  W.  Hutchinson  and 
the  now  plaintiff,  or  of  the  now  plaintiff,  as  being  given  for 
the  amount  of  the  proceeds  of  the  sale  of  their  or  his  goods 
or  otherwise:  that»  in  obedience  to  the  said  order,  W.  F. 
C.  inquired  into  the  matters  referred  to  him,  and  on  the 
2oth  May,  1850,  made  lus  report  to  the  Judicial  Com- 
mittee, wherein  he  stated,  among  other  things,  that  W. 
Hutchinson  had  not,  at  the  time  of  the  seizure  under  the 
said  process  of  attachment,  after  taking  the  account  directed, 
any  interest  in  the  goods  so  seized ;  and  that  the  respondents 
did  not  acquire,  and  had  not  acquired  by  virtue  of  their 
process  of  attachment,  any  interest  in  the  goods  so  seized ; 
and  that,  at  the  time  of  the  seizure,  the  seventy-five  promis- 
sory notes  were  the  property  of  W.  Hutchinson  and  the 
now  plaintiff. — ^The  declaration  then  stated,  that  the  Judi- 
cial Committee  approved  of  this  report^  and  reported  to  the 
Queen  their  opinion  that  the  attachment  issued  against  the 
goods  and  notes  by  the  respondents  ought  to  be  discharged, 
and  the  said  goods  and  notes,  and  any  monies  in  the  hands 
or  power  of  the  respondents  realised  or  received  therefrom 
ought  to  be  delivered  to  the  now  plainti£^  and  the  costs 
paid  by  him  to  them  under  the  sentence  pronounced  by 
the  Court  of  Appeals  at  Quebec  ought  to  be  repaid,  and 
any  security  for  those  costs  given  by  him  ought  to  be  can- 
celled; and  that  the  sentence  of  the  Court  of  Appeals  ought 
to  be  varied  accordingly ;  ''"and  in  case  the  Queen  should  ap- 
prove of  their  report  and  order  as  therein  recommended, 
then  their  Lordships  did  direct  that  there  shovZd  be  paid  by 
the  respondents  to  the  plaintiff  the  sum  of  ]0902w  18«.  4cL 
for  the  costs  of  the  proceedings  under  the  reference  to 
W.  F.  C" — ^The  declaration  then  stated,  that  the  Queen, 
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with  the  advice  of  the  Privy  Council,  approved  of  this  report^      ^  ^^^g.  ^ 
"  and  ordered  and  declared  that  the  attachment  against  the    HuTOHnreoir 
goods  and  notes  ought  to  be  discharged,  and  that  those  goods     gillxbpik. 
and  noteS)  and  any  monies  in  the  hands  or  power  of  the  re- 
spondents realised  therefrom,  ought  to  be  delivered  to  the 
now  plaintiff,  the  costs  paid  by  him  to  the  respondents  &a 
repaid  to  him,  and  any  securities  for  the  same  given  up, 
and  the  sentence  of  the  Court  of  Appeals  varied  accord- 
ingly;  and  that  the  said  av/m  of  1090!.  18^.  4(2.  should  he 
paid  by  the  respondents  to  the  plai/ntiff  for  costs  of  the 
proceedings  v/nder  the  reference." — ^Averments:  notice  to 
the  defendants  of  the  report  of  the  Judicial  Committee,  and 
the  approbation  and  confirmation  thereof  by  the  Queen; 
that  the  defendants  were  requested  to  pay  the  sum  of 
10902.  188.  4td.;  that  the  plaintiff  had  performed  all  which 
was  requisite  to  entitle  him  to  be  paid  the  said  sum,  and 
that  a  reasonable  time  for  that  purpose  had  elapsed. — 
Breach,  non-payment 
Demurrer  and  joinder  therein. 

BoviU  (BuUa/r  with  him),  in  support  of  the  demurrer. — 
This  action  is  not  maintainable.  The  3  &  4  Will  4,  a  41,  pro- 
vides for  the  better  administration  of  justice  in  the  Privy 
CoundL  By  section  1 5  (a),  the  costs  of  any  appeal  shall  be 
paid  by  such  party,  and  in  such  manner  as  the  Com/ndttee  shall 
direct :  therefore,  the  Queen  in  Council  has  no  power  to  award 
costa  The  6  &  7  Vict  a  38,  makes  further  regulations  for 
&cilitating  the  hearing  of  appeals  by  the  Judicial  Com- 


(a)  Enacts :  **  That  the  oostB  be  taxed  by  the  aforesaid  r^gis- 

incarred  in  the  prosecation  of  trar,  or  such  other  person  or 

any  appeal  or  matter  referred  to  persons  to  be  appointed  by  his 

the  said  Judicial  Committee,  and  Majesty  in  Council  or  the  said 

of  such  iflBues  as  the  same  com-  Judicial  Committee,  and  in  such 

mittee  shall  under  this  Actdirect)  manner  as  the  said  committee 

shall  be  paid  by  such  party  or  shall  direct'* 
parties,  person  or  persons,  and 
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mittee  of  the  Privy  CounciL  The  12th  section  (a)  of  that 
Act  also  directs,  that  the  costs  shall  be  paid  by  such  party 
as  the  Judicial  Committee  shall  order.  The  16th  section  (6) 
of  the  3  &  4  WilL  4,  c.  41,  requires  that  the  orders  or  de- 
crees of  the  Queen  in  Council,  not  of  the  Judicial  Commit- 
tee, shall  be  enrolled.     By  section  21  (c),  the  orders  or  de- 

(a)  Declares  and  enacts: ''That  shall  be  enrolled,  for  safe  cus- 
as  well  the  costs  of  defending  any 
decree  or  sentence  appealed  from 
as  of  prosecuting  any  appeal,  or 
in  any  manner  intervening  in 
any  cause  of  appeal,  and  the  costs 
on  either  side  or  of  any  party 
in  the  Court  below,  and  the  costs 
of  opposing  any  matter  which 
shall  be  referred  to  the  said  Ju- 
dicial Committee,  and  the  costs 
of  all  such  issues  as  shall  be  tried 
by  direction  of  the  said  Judicial 
Committee  respecting  any  such 
appeal  or  matter,  shall  be  paid 
by  such  party  or  parties,  person 
or  persons,  as  the  said  Judicial 
Committee  shall  order,  and  that 
such  costs  shall  be  taxed  as  in 
and  by  the  said  Act  for  the  bet- 
ter administration  of  justice  in 
the  Privy  Council  is  directed 
respecting  the  costs  of  prose- 
cuting any  appeal  or  matter  re- 
ferred by  her  Majesty  imder  the 
authority  of  the  said  Act,  save 
the  costs  arising  out  of  any 
ecclesiastical  or  maritime  cause 
of  appeal,  which  shall  be  taxed 
by  the  registrar  hereinafter  nam- 
ed, or  his  assistant  registrar.'* 

(6)  Enacts :  ''  That  the  orders 
or  decrees  of  his  Majesty  in  Coun- 
cil made,  in  pursuance  of  any 
recommendation  of  the  said 
Judicial  Committee,  in  any  mat- 
ter of  ap|)eal  from  the  judgment 
or  oi'der  of  any  court  or  judge, 


tody,  in  such  manner,  and  the 
same  may  be  inspected  and  copies 
thereof  taken  under  such  regu- 
lations, as  his  Majesty  in  Council 
shall  direct*' 

(c)  Enacts:   "That  the  order 
or  decree  of  his  Majesty  in  coun- 
cil on  any  appeal  from  the  order, 
sentence,  or  decree  of  any  ooort 
of  justice  in  the  East  Indies,  or 
of  any  colony,   plantation,    or 
other  his  Majesty's  dominions 
abroad,    shall   be    carried   into 
effect  in  such  manner,  and  sub- 
ject to  such  limitations  and  con- 
ditions as  his  Majesty  in  Council 
shall,  on  the  recommendation  of 
the    sud    Judicial    Committee, 
direct :  and  it  shall  be  lawful  for 
his  Majesty  in  Council,  on  such 
recommendation,  by  order  to  di- 
rect that  such  court  of  justice 
shall  carry  the  same  into  effect 
accordingly,  and  thereupon  sach 
court  of  justice  shall  have  the 
same  powers  of  carrying  into 
effect  and  enforcing  such  order 
or  decree  as  are  possessed  by  or 
are  hereby  given  to  his  Majesty 
in   Council:    Provided   always, 
that  nothing  in  this  Act  contain- 
ed shall  impeach  or  abridge  the 
powers,  jurisdiction,  or  authority 
of  his  Mi^esty's  Privy  Oouncil 
as  hei'etofore  exercised  by  such 
council,  or  in  anywise  alter  the 
constitution  or  duties  of  the  said 
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crees  of  the  Queen  in  Council  on  any  appeal  firom  the  colo- 
nies, shall  be  carried  into  effect  in  such  manner  as  her 
Majesty  in  Council  shall,  on  the  recommendation  of  the 
Judicial  Committee,  direct  By  section  28  (a),  the  Judicial 
Committee  have  the  same  power  of  enforcing  judgments, 
decrees,  and  orders  as  are  exercised  by  the  Courts  of  Chan- 
cery or  Queen's  Bench.  Therefore,  the  Judicial  Committee 
of  the  Privy  Council  is  a  Court  of  superior  jurisdiction, 
having*power  to  enforce  its  own  decrees.  Assuming,  then, 
that  the  Privy  Council  is  in  the  same  position  as  the  Court 
of  Chancery,  Carpenter  v.  Thornton  (&)  is  an  express  au- 
thority that  no  action  at  law  can  be  maintained  upon  a  de- 
cree of  a  Court  of  equity  for  costs.  But  if  this  be  treated 
as  an  order  of  a  Court  of  law,  it  is  a  mere  interlocutory  or- 
der. Hookpayton  v.  BusseU  (c)  decided  that  no  action  wiU 
lie  upon  an  undertaking  contained  in  a  Judge's  order,  though 
the  order  be  made  by  consent,  and  the  undertaking  be 
founded  on  a  good  consideration.  Neither  will  an  action  lie 
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Privy  Council,  except  so  fieu:  as 
the  same  are  expressly  altered 
by  this  Act)  and  for  the  purposes 
aforesaid." 

(a)  Enacts :  '<  That  the  said 
Judicial  Committee  shall  have 
and  enjoy  in  all  respects  such 
and  the  same  power  of  punishing 
contempts  and  of  compelling  ap- 
pearances, and  that  his  Mcgesty 
in  Council  shall  have  and  enjoy 
in  all  respects  such  and  the  same 
powers  of  enforcing  judgments, 
decrees,  and  orders,  as  are  now 
exercised  by  the  High  Court  of 
Chancery  or  the  Court  of  Kingf  s 
Bench,  (and  both  in  personam 
and  in  rem,)  or  as  are  given  to 
any  court  ecclesiastical  by  an  Act 
of  Parliament  passed  in  a  session 
of  Parliament  of  the  second  and 
third  years  of  the  reign  of  his 


present  Majesty,  intituled  ^  An 
Act  for  enforcing  the  process 
upon  contempts  in  the  Courts 
Ecclesiastical  of  England  and 
Ireland:*  and  that  all  such 
powers  as  are  given  to  Courts 
Eodesiastical,  if  of  punishing 
contempts  or  of  compelling  ap- 
pearances, shall  be  exercised  by 
the  said  Judicial  Committee,  and 
if  of  enforcing  decrees  and  orders 
shall  be  exercised  by  his  Majesty 
in  Council,  in  such  and  the  same 
manner  as  the  powers  in  and  by 
such  Act  of  Parliament  given, 
and  shall  be  of  as  much  force  and 
effect  as  if  the  same  had  been 
thereby  expressly  given  to  the 
said  Committee  or  to  his  Majesty 
in  Council." 

(6)  3  B.  &  Aid.  62. 

(c)  10  Exch.  24. 
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1656.  on  the  Master's  allocattir  for  costs:  Fry  v.  Malcolm  (a). 
HirraHnrsoir  This  cfuse  £Bklls  within  the  principle  of  the  decisi^m  in  Ber-- 
OiLxjBFiB.  ^^^^  ^'  Elderhin(b),  where  it  was  held  that  an  action 
could  not  be  maintained  on  the  judgment  of  a  county  oourty 
since  it  was  apparent  that  the  legidature  intended  to  con- 
fine the  remedies  on  such  judgments  to  those  specifically 
provided  by  the  County  Court  Acts.  That  decision  was 
adopted  by  this  Court  in  Austvn  v.  MWs  (c).  Patrick  v. 
Shedden{d)  is  an  authority  that  no  action  wiU  lie  on  a 
mere  interlocutoiy  decree  for  payment  of  costa  The  prin- 
ciple on  which  it  has  been  held  that  debt  will  lie  on  a  de- 
cree of  a  foreign  court  of  equity  is,  that  the  decree  creates 
a  duty  which  the  foreign  court  cannot  enforce  in  this  coun- 
try: Herdey  v.  Soper  (e),  Russell  v.  Smyth  (/).  The  Privy 
Council  has  power,  under  the  28th  section  of  the  3  &  4 
WilL  4,  a  4*1,  to  enforce  its  orders  either  by  attachmait  or 
by  writ  of  execution.  There  being,  therefore,  a  specific  re- 
medy  provided  by  the  statute,  thiB  action  cannot  be  main- 
tained. — He  also  argued,  that,  by  the  1 7th  section  of  the  3 
&  4  Will.  4,  c.  41,  the  Judicial  Committee  of  the  Privy 
Coimcil  had  no  power  to  refer  matters  to  any  other  person 
than  the  registrar. 

Hugh  Hill  (UrUhank  with  him)  contra — ^The  action  will 
lie.  In  Com.  Dig.  tit  "  Dett"  (A  2),  it  is  said,  "  So  debt 
lies  upon  a  judgment  within  or  after  the  year  after  reco- 
very: 43  Ed.  3,  2  [B];"  and  among  other  instances  are 
mentioned  a  judgment  in  an  inferior  Court  removed  into  a 
superior  Court  by  error  or  certiorari :  Riaa/m,  v.  Ooodwin  (gr), 
Herbert  v.  Alcocke(h);  a  judgment  on  a  recognisance 
against  bail:  BoL  Abr.  tit  ''Dett"  (M),  8,  LoveUase's 
case  (i) ;  a  judgment  in  scire  facias :  Obrian  v.  Ra/m  (ik). 

(a)  4  Taunt  705.  (/)  9  M.  &  W.  810. 

(b)  1  E.  &  B.  806.  (ff)  Hutt,  117. 

(c)  9  Exch.  288.  (h)  1  Lev.  134. 

(d)  2  E.  &  B.  14.  (i)  2  Leon.  14. 
(«)  8  B.  &  C.  16.  (k)  3  Mod.  186. 
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Those  authorities  shew  that  it  cannot  be  a  sound  prindple,      ^  ^^^ 
that  because  a  duty  created  by  the  order  of  a  Court  cannot    HuroHnraoii 
be  enforced  by  it,  an  action  will  lie  on  the  order.     The  true     onLBFn. 
ground  of  the  decision  in  Civrpefnter  v.  ThorrUon  (a)  was, 
that  the  duty  was  founded  on  mere  equitable  considersr 
tions,  and  therefore  could  not  be  enforced  in  a  Court  of  law. 
But  where,  as  in  this  case,  a  statute  creates  a  l^;al  duty  to 
pay  a  sum  of  money,  debt  will  lie  for  its  recovery,  unless 
some  other  specific  remedy  is  prescribed.    In  Henley  v. 
Soper  (6),    Lord  TeTiterden,  adverting  to  Carpenter   v. 
Thornton,  said,  "  My  judgment  proceeded  on  the  particular 
circumstances  of  that  case:  the  bill  was  for  the  specific  per- 
formance of  an  agreement,  which  is  a  matter  entirely  of 
equitable  jurisdiction.''    In  Henderson  v.  Henderson  (c), 
it  was  held  that  debt  was  maintainable  on  a  decree  of  a 
colonial  court  of  equity,  simply  ascertaining  a  balance  and 
ordering  payment  by  the  defendant  to  the  plaintiff.    So  in 
RussdL  V.  Smyth  (d),  it  was  held  that  an  action  would  lie 
on  a  decree  of  the  Court  of  Session  in  Scotland  for  costs  in 
a  suit  for  a  divorce.     The  principle,  that  an  action  will  lie 
on  the  decree  of  a  foreign  courts  because  that  court  cannot 
enforce  it  in  this  country,  would  go  to  this  extent^  that  no 
action  could  be  maintained  on  a  judgment  of  the  superior 
Courts  at  Westminster.    Hookpayton  v.  Bussell  (e)  was  the 
case  of  a  Judge's  order,  which  merely  imposes  a  duty  to  the 
Court  for  the  breach  of  which  the  party  is  liable  to  an  at- 
tachment.    Fry  V.  Maloohn,{f)  was  the  case  of  an  inter- 
locutory order.    Berkeley  v.  SlderJdn  (g),  and  Austin  v. 
MiUs  (h),  were  decided  on  the  construction  of  the  County 
Court  Acts.    In  Patrick  v.  Shedden(j),  there  was  a  mere 
interim  order,  which  could  not  form  the  subject  of  an  ac- 

(a)  3  B.  &  Aid  52.  (/)  4  Taunt  705. 

(6)  8  R  &  C.  16.  [g)  1  K  &  B.  805. 

(c)  6  Q.  B.  288.  (A)  9  Exch.  288. 

(rf)  9  M.  &  W.  810.  \i)  2  £.  &  B.  14. 
(e)  10  Exch.  24. 
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1856.  tion,  for  non  constat  it  might  not  be  reversed.  Here  a  duty 
HuTCHiNBOH  is  created  by  the  order,  which  is  enforceable  on  two  grounds : 
GiLunFu.  ^^)  because  it  is  an  order  made  in  pursuance  of  a  statutable 
authority  and  therefore  having  the  force  of  a  judgment; 
secondly  because  it  is  an  order  in  the  nature  of  a  final  judg- 
ment for  costs. — [He  then  referred  to  the  3rd,  21st,  and  28th 
sections  of  the  3  &  4*  Will.  %  c  41.] 

BoviU  in  reply. — ^The  order  is  not  final  In  Macqueen 
on  the  Appellate  Jurisdiction  of  the  Privy  Council,  p.  718, 
it  is  said,  "  At  the  first  council  held  after  the  report  has 
been  read  in  Court,  it  is  submitted  to  the  Queen  for  i^ 
proval.  An  Order  of  Council  is  then  drawn  up,  reciting 
and  approving  the  report,  and  giving  judgment  accord- 
ingly; which  the  governor  or  the  court  below  is  directed  to 
carry  into  execution/'  Until  the  order  has  been  remitted 
to  the  Colonial  Court,  and  judgment  there  given  upon  it^  it 
is  in  the  nature  of  an  interlocutory  order  only.  Emerson 
V.  Lashley  (a)  is  also  an  authority  that  no  action  will  lie  on 
this  order. 

Aldebson,  B. — I  am  of  opinion  that  this  action  is  main- 
tainable. It  is  laid  down,  that,  wherever  there  is  the 
judgment  of  a  court  of  competent  jurisdiction  for  payment 
of  a  sum  of  money,  an  action  will  lie  thereon ;  for  the  law 
gives  so  much  credit  to  the  judgment  as  to  consider  that 
the  sum  is  due.  In  this  case  there  is  an  Act  of  Parlia- 
ment, under  which  a  party  is  ordered  to  pay  such  costs  as 
the  Court  shall  adjudge  him  to  pay.  Therefore  a  debt  is 
created  by  the  statute  under  which  the  ultimate  judgment 
IB  to  be  enforced.  It  has  been  argued  that  the  order  is  not 
final,  but  it  appears  to  me  that  it  is.  Looking  at  the 
nature  of  the  proceedings,  it  is  so;  for  nothing  remains  to 
be  done^  so  feur  as  the  present  plaintifiTs  claim  is  concerned, 

(a)  2  H.  Bl.  248. 
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except  to  carry  into  effect  the  order  of  the  Judicial  Com-  1®^- 
mittee  of  the  Privy  CounciL  A  suit  was  pending  between  Hutohiksoh 
the  present  defendante  and  Spragg  and  Hutchinson,  and  Qn^„,. 
it  may  be  that  it  is  still  undetermined.  Incidental,  how- 
ever, to  that  suit,  there  is  a  proceeding  by  process^  similar 
to  that  of  garnishment  in  the  Lord  Mayor's  Court  of  the 
city  of  London  by  which  property  of  the  debtors  in  the  hands 
of  third  persons  was  capable  of  being  seized  and  disposed  of 
for  the  benefit  of  tiie  crediiurH,  the  present  defendants. 
Three  persons  were  mentioned  in  the  writ  of  attachment 
a^  having  in  their  hands  debts  or  property  belonging  to  the 
original  debtors,  and  which  were  thus  to  be  taken  posses- 
sion of  by  the  court  Accordingly,  the  parties  were  ex- 
amined, and  it  appeared  that  they  had  property  of  the 
original  debtor,  and  it  was  seized  under  the  writ  of  attach- 
ment Thereupon  another  process  was  begun  by  the  pre- 
sent plaintiff,  who  up  to  that  time  had  nothing  to  do  with 
the  matter.  The  plaintiff  intervened  and  said  that  the  pro- 
perty seized  imder  the  writ  belonged  to  him,  and  he  claim- 
ed that  it  should  be  decided  by  the  court  whether  it  be- 
longed to  him,  and  whether  it  ought  to  be  brought  into 
court  to  pay  the  debts  of  the  parties  then  sued.  That  was 
discussed  and  determined  by  the  Court  of  King's  Bench  at 
Montreal  in  favour  of  the  present  plaintiff,  and  thereupon 
the  property  so  seized  was  ordered  to  be  delivered  up  to 
him.  If  the  matter  had  stopped  there,  the  intervention 
suit  would  have  been  at  an  end  and  the  plaintiff  would  have 
had  nothing  further  to  do  with  the  transaction.  It  is  not, 
however,  permitted  to  stop  there,  because  the  imsucoessfiil 
parties  had  a  right  to  appeal  to  the  court  of  Quebea  They 
did  so,  and  that  court  took  a  different  view  of  the  rights 
of  the  plaintiff,  and  reversed  the  decision  of  the  Court  of 
King's  Bench  at  Montreal,  and  ordered  the  plaintiff  to  re- 
store the  property  and  pay  the  costs  of  the  appeal 
Thereupon  the  property  became  amenable  to  the  debts  of 
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V  ^^'^      the  original  debtors,  as  if  the  plaintiff  had  never  intervened 
Hutchinson    at  alL     The  plaintiff  then  appealed  to  the  Judicial  CSom- 
GiLLMPis.     mittee  of  the  Privy  Council,  who  referred  the  question  to 
an  arbitrator,  who,  after  investigating  the  matter  and  going 
through  the  accounts,  reported  to  the  Privy  Council  in 
favour  of  the  plaintiff     The  Privy  Council  adopted  that  re- 
port, determined  that  the  property  belonged  to  the  plaintiff, 
reversed  the  decision  of  the  Court  at  Quebec,  established 
that  of  the  Court  at  Montreal,  and  gave  the  plaintiff  his 
costs.    The  intervention  suit  is  therefore  at  an  end ;  and 
nothing  remains  but  to'  put  the  plaintiff  in  the  position 
in  which  he  was  when  the  appeal  was  first  made.     It  is 
true,  that  the  suit  in  which  these  proceedings  took  place 
may  or  may  not  be  at  an  end,  but^  at  all  events,  the   in- 
tervention suit  is  at  an  end     Incidental  to  the  ultimate 
allowance  of  his  rights,  the  plaintiff  incurred  an  expense  of 
10902.  188.  4d,  and  therefore  the  Qi^een,  confirming  the 
order  of  the  Judicial  Committee  of  the  Privy  Council,  that 
those  costs  when  ascertained  should  be  paid,  made  an  order 
accordingly.     Under  the  Act  regulating  the  jurisdiction  of 
the  Privy  Council,  these  costs  are,  upon  sudh  order  being 
made,  to  be  paid  by  the  person  ordered  to  pay  them. 
By   force    of  the   power  given  by  the    Act,    the    costs 
become  a  sum  of  money  due  under  the  authority  and  by 
the  direction  of  the  Act;   and  the  duty  arising  out  of 
that  is  a  debt  for  which  the  party  may  sue  in  a  Court  of 
law.     He  has  done  so  in  this  action,  and  he  has  a  right  to 
do  so. 

Martin,  R — I  am  of  the  same  opinion.  I  agree,  that^  if 
this  were  an  interlocutory  order  for  payment  of  a  sum  of 
money,  no  action  could  be  maintained  upon  it ;  but  it  is  not 
an  interlocutoiy,  but  a  final  order.  It  would  only  be  occu- 
pying time  unnecessarily  to  repeat  what  has  been  so  clearly 
explained  by  my  Brother  Alderaon;  it  is  enough  to  say 
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that  all  legal  proceedings  consequent  on  the  seizure  of  the  ^  1856. 
goods  are  at  an  end,  and  the  matter  cannot  be  disputed  in  Hutohutboh 
this  or  any  other  Court>  for  the  highest  Ck)urt  of  appeal  has  GnxnFiB, 
given  a  conclusive  decision  upon  it.  Under  the  Ck)mmon 
Law  Procedure  Act,  1854,  similar  proceedings  may  be 
taken.  The  61st  section  gives  the  power  to  attach  a  debt 
due  firom  a  third  party  to  the  defendant,  and  the  64th  sec- 
tion provides,  that^  in  the  event  of  the  garnishee  disputing 
his  liability,  proceedings  may  be  taken  by  writ;  and  there 
can  be  no  doubts  that,  upon  the  determination  of  that  suit 
one  way  or  another,  it  is  entirely  complete  and  at  an  end  for 
ever.  Therefore,  it  is  a  fallacy  to  suppose  that  the  order 
of  the  Privy  Council,  on  which  this  action  is  founded,  is  an 
interlocutory  order,  or  one  over  which  the  Court  in  Canada 
can  exercise  any  control  Then  it  is  said  by  Mr.  BoviUt 
that  the  order  can  alone  be  made  by  the  Judicial  Com- 
mittee of  the  Privy  Coimdl  and  not  by  the  Queen.  I  am 
not  prepared  to  say  that  he  is  not  right  in  this  respect;  but 
I  find  that  the  judgment  of  the  Privy  Coimcil  is,  that  ''  in 
case  her  Majesty  should  be  pleased  to  approve  of  their  re- 
port and  order  as  therein  recommended,  there  should  be 
paid  by  the  respondents  to  the  plaintiff  the  sum  of  10902. 
188.  4^.  for  the  costs  of  the  proceedings  under  the  refer- 
ence." So  that  the  Judicial  Committee  of  the  Privy  Coun- 
cil have,  contingently  on  the  Queen  approving  of  their  report 
and  order,  directed  the  money  to  be  paid;  and  the  declara- 
tion goes  on  to  allege  that  the  Queen  did  confirm  the  report, 
and,  further,  ordered  that  sum  to  be  paid  The  latter  alle- 
gation may  be  surplusage;  but  that  does  not  affect  the  or- 
der by  the  Judicial  Committee,  that,  upon  the  event  which 
has  happened,  viz.  the  approval  by  the  Queen  of  this  report 
and  order,  a  fixed  sum  of  money  should  be  paid  by  the  de- 
fendants to  the  plaintiff.  Then,  had  the  Committee  authority 
to  make  that  order?  The  15th  section  of  the  3  &  4  Will.  4, 
c.  41,  enacts,  ''that  the  costs  incurred  in  the  prosecution  of 
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18M.  any  appeal  or  matter  referred  to  the  Judicial  Committee  Soc, 
HnicHisBos  »hsL\i  be  paid  by  such  party  or  parties,  person  or  persons, 
OiLLniu  ^^^  ^  ^^^^  manner  as  the  said  Committee  shall  direct" 
Probably,  the  Committee  had  no  authority  under  that  sec- 
tion to  make  this  order;  but  by  the  6  &  7  Vict  a  38,  &  12,  it 
IB  declared  and  enacted, "  that^  as  well  the  costs  of  defending 
any  decree  or  sentence  appealed  from  as  of  prosecuting  any 
appeal  or  in  any  manner  intervening  in  any  cause  of  ap- 
peal, &c.,  shall  be  paid  by  such  party  or  parties,  person  or 
persons,  as  the  said  Judical  Committee  shall  order"  &c. 
It  seems  to  me  that  this  order  is  wiUiin  that  enactmenL 
Then  what  is  the  consequence?  It  is  a  well-known  rule  of 
law,  that,  if  a  statute  directs  a  sum  of  money  to  be  paid, 
unlees  a  Bpecific  remedy  ia  given,  debt  may  be  maintained  for 
its  recovery.  It  is  so  laid  down  in  Com.  Dig.  "  Dett."  (A  1) 
and  "  Action  upon  Statute,"  (E),  and  by  Lord  HoU^  in  an 
ATumynuma  case,  in  6  Mod.  27.  On  that  principle  the 
Court  of  Queen's  Bench,  in  the  case  of  Regima  v.  The  HtUl 
a/nd  8elby  Rail/way  Compamy  (a),  refused  to  grant  a  man- 
damus for  the  payment  of  money  due  under  a  railway  Act^ 
since  an  action  .of  debt  might  be  maintained  for  it.  For  these 
reasons  I  think  that,  inasmuch  as  a  sum  of  money  has  been 
ordered  by  a  competent  tribunal  to  be  paid,  and  a  statute 
expressly  directs  that  it  shall  be  paid,  this  action  will  lie 
for  its  recovery. 

Brakwell,  B. — I  am  of  ihe  same  opinion.  If  this  order 
had  been  a  portion  of  the  proceedings  in  the  cause,  that  is, 
a  part  of  the  final  judgment  in  the  Canadian  Court  or  of 
the  Privy  Council,  I  should  have  thought  that  there  would 
have  been  no  difficulty  in  maintaining  an  action  upon  it. 
But  that  is  not  the  true  view  of  the  case,  for  this  order  is 
no  part  of  the  original  proceedings,  but  a  collateral  order 

(a)  6  Q.  B.  70. 
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by  the  Judicial  Committee  of  the  Privy  Council  for  pay-  ^Jf^^ 
ment  of  a  sum  of  money,  and  I  think  that  even  if  the  Hutohiubon 
original  suit  remained  undetermined,  this  order  might  be  oiLLnpis. 
enforced  by  action,  unless  it  appeared  that  it  might  be 
varied,  or  that  it  was  subject  to  conditiona  In  Hopkms 
V.  The  Mayor  of  Swcmaea  (a),  this  Court  adopted  the 
principle  laid  down  in  Comyn's  Digest^  and  held  that 
an  action  of  debt  was  m^tainable  where  a  statute  created 
a  duty  or  obligation  to  pay  money.  Mr.  BotriU  seems  to 
admit,  on  the  authority  of  the  cases  in  Comyn's  Digest, 
that  an  action  might  be  maintained  on  an  order  of  this 
description;  but  he  says  that  it  is  not  maintainable  in 
this  particular  instance,  because  process  is  given  to  the 
Court  to  enforce  its  own  orders.  I  am  inclined  to  think 
that  the  Court  has  that  power;  for,  looking  at  the  6  &  7 
Vict  c.  38,  the  remedy  by  sequestration  is  only  applicable 
to  appeals  from  the  Ecclesiastical  or  Admiralty  Courts ;  and 
the  remedy  by  ordinary  execution  is  given  to  the  Privy 
Council  by  the  3  &  4  WilL  4,  c.  41,  a  28.  But  is  Mr.  BoviU 
right  in  saying,  that,  because  the  Court  has  power  to  enforce 
its  orders  by  execution,  no  action  is  maintainable  upon  them? 
I  am  not  aware  of  any  cases  except  those  of  decrees  in  equity 
and  judgments  in  county  courts,  in  which  it  has  been  held 
that  no  action  will  lie  upon  the  final  order  or  judgment  of 
the  Court  for  payment  of  a  sum  of  money.  Cases  of  decrees 
in  equity  are  distinguishable,  for  there  is  no  implied  promise 
to  pay  a  mere  equitable  debt.  Judgments  in  county  courts 
are  also  distinguishable  for  the  reasons  stated  in  Berkeley  v. 
Elderkvn  (b).  Beference  has  also  been  made  to  interlocu- 
tory orders  for  costs.  Probably,  the  true  reason  why  no 
action  will  lie  on  such  orders  is  this — ^the  power  of  Courts  of 
common  law  to  award  costs  on  a  judgment  arises  frx>m  the 
statute  of  Gloucester,  6  Edw.  1,  a  1 ;  it  may  be,  that  the  pow- 
er to  award  interlocutory  costs  is  a  power  incident  to  every 

(a)  4  M.  &  W.  621.  (6)  1  £.  &  R  806. 
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court  to  enforce  due  observance  of  its  own  rules ;  and  if  so, 
it  is  manifest  that  the  disobedience  of  an  order  for  the  pay- 
ment of  such  costs  is  properly  punishable  by  attachment. 
Whether  that  is  a  good  ground  for  the  distinction  I  do  not 
know ;  but  when  an  Act  of  Parliament  says  that  the  Judi- 
cial Committee  of  the  Privy  Council  shall  have  power  to 
make  orders  for  the  payment  of  costs,  and  that  the  money 
shall  be  paid,  the  case  comes  within  the  principle  of  law, 
that  debt  will  lie  for  the  money.  I  therefore  think  that 
the  plaintiff  is  entitled  to  our  judgment 


Judgment  for  the  plaintiff. 


Feb.e. 


Mary  Weld  v.  Baxter 
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A  declaration  V^  OVEN  ANT.— The  declaration  stated,  that,  by  an  inden- 

deyiseeofthe  ture,  dated  the  24th  of  April,  1843,  and  made  between 

nggSS^Uionoo  G^^^g®  Wdd  of  the  one  part,  and   the  defendant  of  the 

alleged  that  other  part,  and  sealed  and  executed  by  the  parties  respect- 

the  revemon  .*^                             ,             .                     ^           jt                    jt 

of  and  in  the  ively,  Qeorge  Weld  did  demise  and  lease  unto  the  defendant 

a  certain  messuage,  &c :  habendum  for  the  term  of  twenty- 


demised  pre- 
miseB  belongs 


^diS'h^'  one  years  from  the  25th  of  March,  1843,  at  the  yearly  rent 

Plea,  that  the  of  531,  payable  quarterly. — [The  declaration  then  set  out 

and  in  the  do-  the  covenant  for  pajrment  of  the  rent]     By  virtue  of  which 

miseB  JSdnot  d^^^ise  the  defendant  entered  into  and  upon  the  demised 

belong  to  t^e  premises,  &c.,  "  the  reversion  of  and  vn  the  demised  pre- 

hein.    Repli- 
cation by  way 

of  estoppel,  that  the  lease  was  an  indenture  executed  by  the  defendant,  and  that  he  enteired 
and  enjoyed  the  demised  premises  by  virtue  of  the  indenture;  that  it  did  not  appear  by 
the  indenture,  that  the  lessor  was  not  seised  in  fee,  or  that  he  had  any  estate  or  mtereat 
other  than  a  fee  simple ;  nor  did  the  indenture  contain  anything  to  shbw  that  the  lerersion 
did  not  belong  to  the  lessor  and  lus  heirs.  On  demurrer  to  ute  replication, — ffM,  that 
the  plea  was  good,  under  the  Common  Law  Procedure  Act,  1852,  as  traTeraing  a  niatorial 
auction  in  tiie  declaration;  also,  that  the  replication  was  bad,  since  the  lessor  might  have 
had  a  term  of  years,  or  an  estate  for  life,  or  pour  autre  vie. 
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miaea  then  hdongingloihe  sand  O^orge  Wdd  and  his  hevrs.'^  ^^1856^ 
— ^The  declaration  t^hen  stated,  that  Qeorge  Weldf  being  so 
seised,  on  the  19th  of  Febroary,  1838,  made  and  published 
his  last  will  and  testament,  and  thereby  devised  the  reversion 
of  and  in  the  demised  premises  unto  the  plaintiff  for  and 
during  the  term  of  her  natural  life:  that  George  Weld  after- 
wards died  so  seised  of  the  reversion  of  and  in  the  said  de- 
mised premises  without  altering  hii;  said  will;  whereupon 
and  whereby  the  plaintiff  then  became  and  was  seised  in 
her  demesne  as  of  freehold,  for  the  t^m  of  her  natural  life, 
of  and  in  the  said  demised  premises. — Averment  of  per- 
formance of  conditions  precedent — Breach:  nonpayment  of 
twx>  quarters  renl 

Hea — ^Iliat  the  reversion  of  and  in  the  demised  premises 
did  not  belong  to  the  said  G^rge  Weld  and  his  heirs,  as  in 
the  declaration  alleged. 

Replication  by  way  of  estoppel — ^That  the  lease  in  the 
declaration  mentioned  to  have  been  made  by  the  said  George 
Weld  to  the  defendant^  was  an  indenture  sealed  and  exe- 
cuted by  the  defendant  and  the  said  George  Weld  respect- 
ively:  that^  under  and  by  virtue  of  the  said  indenture,  the 
defendant  did  enter  into  and  upon  the  demised  premises, 
and  became  possessed  of  the  said  term  so  to  him  by  the 
said  indenture  granted ;  and  that  the  defendant,  at  the  time 
of  the  breach  in  the  declaration  mentioned,  occupied,  pos- 
sessed, and  enjoyed  the  denused  premises  under  and  by  vir- 
tue of  the  said  indenture,  and  by  no  other  title  whatsoever : 
that  it  does  not  appear  in  or  by  the  said  indenture,  that  the 
said  QeoTge  Weld  was  not  seised  in  fee  of  the  said  demised 
premises,  or  that  he  had  any  estate  or  interest  therein  other 
than  a  fee  simple,  or  any  particular  estate  or  interest  what- 
soever; nor  doth  the  said  indenture  contain  anything  to 
shew  that  the  reversion  of  and  in  the  said  demised  premises 
did  not  belong  to  the  said  George  Weld  and  his  heirs,  as  in 
the  declaration  alleged. — Prayer  of  judgment,  if  the  defend^ 
ant  ought  to  be  admitted,  against  the  said  indenture  and 
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1866.        the  reversion  thereby  admitted  to  be  in  the  said  Qeorge 
Weu>        Weld,  to^lead  the  said  plea. 
Baxter.  Demurrer  and  joinder  thereia 

Kingdon  argued  in  support  of  the  demurrer  (Feb.  5). — ^ 
The  defendant  is  not  estopped  from  denying  that  the  lessor 
was  seised  in  fee  of  the  reversion.  A  party  who  sues  as  the 
assignee  of  the  reversion  must  shew  all  that  is  necessary  to 
make  a  title  in  himself:  Gilbert  on  Debt^  bk.  2,  cap.  3. 
This  is  not  a  plea  that  the  lessor  had  no  estate  in  the  pre- 
mises, but  only  that  he  had  not  such  an  estate  as  is  alleged. 
The  doctrine  of  estoppel  never  operates  where  an  interest 
passes.  If  a  lessor  demises  for  a  term  of  ninety  years,  and 
afterwards  dies,  the  lessee  is  not  estopped  from  shewing 
that  the  lessor  had  an  estate  for  life  only.  In  Carvidc  v. 
lilagrave  (a),  which  was  an  action  of  covenant  by  the  as- 
signee of  lessor  against  lessee,  it  was  held  that  an  allevia- 
tion that  the  lessor  was  possessed  for  the  remainder  of  a  term 
of  twenty-two  years,  was  material  and  traversable.  There 
DaUaa,  C.  J.,  after  observing  that  as  between  lessee  and 
lessor  the  estoppel  was  in  full  force,  says,  ''  This  estoppel 
has  equal  effect  between  the  lessee  and  one  who  is  privy,  or, 
in  other  words,  derives  his  legal  title  from  the  lessor.  But 
the  lessee  is  under  no  engagement  to  any  one  who  is  not  the 
legal  assignea"  Palmer  v.  Ehina  (b)  was  there  referred  to, 
and  distinguished  on  the  ground  that  the  plea  amounted  to 
a  special  nil  habuit  in  tenementis.  [BramwM,  R — ^A 
lease  may  be  good  as  against  a  lessor  by  estoppel :  Webb  v. 
AvMin(c),  OouldawortJi  v.  Knights  (d).']  The  question 
whether  an  assignee  of  a  lease  operating  by  estoppel  can 
take  advantage  of  the  covenants  contained  in  it»  does  not 
arise  here,  because  the  lessor  may  have  had  an  interest 
which  passed  to  his  executor,  or  he  may  have  been  tenant 
for  life  only.     In  2  Wms.  Saund.  417  a^  note  (1),  it  is  said, 

(a)  1  B.  &  B.  531.  (c)  8  Scott,  N.  R,  41». 

{b)  2  Str.  817 ;  2  Ld.  Raym.  1560.        (i)  11  M.  &  W.  337. 
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** Although  it  he  a  general  rule,  that>  where  there  is  a  lease  ^  IB56, 
by  indenture,  the  lessee  is  estopped  from  alleging  that  the 
lessor  had  no  interest  in  the  demised  premises  during  the 
joint  lives  of  lessor  and  lessee;  yet  if  in  truth  the  lessor  was 
only  tenant  for  life,  the  lessee  is  not  prevented  from  saying 
80  in  answer  to  an  action  of  covenant  brought  against  him 
by  the  heir  of  the  lessor  after  his  death."  Here  the  defend- 
ant was  obliged  to  traverse  the  title  in  the  terms  in  which 
it  is  allied ;  but  under  that  traverse  he  may  shew  that  the 
lessor  had  an  estate  for  life  only.  If  the  plea  had  stated 
the  interest  of  the  lessor,  it  must,  before  the  Common  Law 
Procedure  Act,  1852  (a),  have  concluded  with  a  special 
traverse  of  the  title  alleged :  BrudneJl  v.  Roberta  (6).  This 
plea  is  consistent  with  the  supposition  that  some  interest 
passed  under  the  lease.  *  In  2  Wms.  Saimd.  418  b,  note  (c), 
it  is  said,  ''  It  is  not  essential  that  the  grantor  should  con- 
vey the  real  interest  only  which  he  has  in  the  estate;  for  if 
he  grants  a  larger  interest  than  he  is  entitled  to,  still,  as 
SOTTU  interest  passes  by  the  conveyance,  though  it  be  for  a 
shorter  period  than  he  intended  and  the  conveyance  pro- 
fesses to  grant,  it  is  sufficient,  and  will  prevent  an  estoppel 
for  a  longer  period  than  the  legal  duration  of  the  estate  so 
granted."  In  Doe,  d.  Strode  v.  Seaton  (c),  a  lessee  for  years 
covenanted  to  pay  the  rent  and  deliver  up  possession  of  the 
premises  to  the  lessor,  his  heirs  and  assigns:  after  the  ex- 
piration of  the  term  the  devisee  of  the  lessor  brought  eject- 
ment against  the  assignee  of  the  lessee,  and  it  was  h^ld  that 
the  assignee  was  not  estopped  by  such  covenant  from  shew- 
ing that  the  lessor  was  only  tenant  for  life  of  the  demised 
premises.  There  is  no  allegation  in  the  replication  incon- 
sistent with  the  fact  of  the  lessor  having  had  an  estate  for 
life  only.  [Alder son^  B. — If  there  is  no  estoppel  because 
an  interest  passed,  ought  not  the  defendant  to  have  shewn 
affirmatively  that  some  interest  passed  ?]     He  is  not  bound 

(a)  Sect.  66.  (6)  2  Wils.  143.  (c)  2  C.  M.  &  R  728. 
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^0^-^      to  do  SO,  but  only  to  plead  in  a  manner  not  inconsistent 
with  the  foot  of  some  interest  having  passed. 

« 

Baymond  contr&. — First>  the  replication  is  good.  It 
discloses  &ct8y  which,  prima  facie,  estop  the  defendant  from 
denying  the  plaintiff's  title,  and  the  onus  is  on  the  defend- 
ant to  get  rid  of  the  estoppel  The  plaintiff  could  reply  in 
no  other  way.  If  he  had  taken  issue  on  the  plea^  and  it 
appeared  at  the  trial  that  the  legal  estate  was  in  a  mort- 
gagee at  the  time  the  lease  was  granted,  the  issue  would 
have  been  found  against  hinL  If  he  had  not  replied  the 
estoppel,  the  matter  would  have  been  at  large,  and  the  jury 
might  have  disregarded  it :  Magrath  v.  Hardy  (a).  Doe  v. 
Wright  (b),  Doe  v.  Huddart  (c),  and  Matthew  v.  08bome(d)y 
are  authorities  that  this  matter  is  properly  replied  by  way 
of  estoppel.  The  defendant  ought  to  have  shewn  in  answer 
that  the  interest  of  the  lessor  was  determined.  A  rever- 
sion by  estoppel  is,  prima  facie,  a  reversion  in  fee:  Sturgeon 
V.  WmgAdd  (e). — Secondly,  the  plea  is  bad.  It  denies  in 
terms  the  lessor's  title,  which,  if  he  had  no  other,  and  none 
other  appears,  the  defendant  is  estopped  from  d^iying. 
The  only  way,  therefore,  to  plead  is,  to  shew  affirmatively 
what  particular  estate  the  lessor  had,  which  is  inconsistent 
with  the  plaintiff's  title  as  devisee:  Stephen  on  Pleading, 
204,  205,  6th  ed.;  Brudndl  v.  Roberts  (/).  Formerly,  the 
statement  of  the  particular  estate  ended  with  a  special  tra- 
verse of  the  title  alleged  in  the  declaration.  It  was,  how- 
ever, necessary  that  the  inducement  should  of  itself  afford 
a  substantial  answer,  the  special  traverse  being  added  mere- 
ly to  avoid  the  objection  of  argumentativeness:  Stephen  on 
Pleading,  p.  2 1 2,  5th  ed.  Pa/rker  v.  Manning  (gr),  Ooulds- 
worth  V.  Knighta  (h),  and  Palmer  v.  Ekins  (i),  are  authori- 

(a)  4  Bing.  N.  C.  782.  (/)  2  Wils,  143. 

(6)  10  A.  &  R  763.  (ff)  7  T.  R.  637. 

(c)  2  C.  M.  &  R  316.  (A)  11  M.  &  W.  337. 

(d)  13  C.  B.  919.  (0  2  Str.  817 ;  2  Ld.   B^ym. 

(e)  16  M.  &  W.  224.  1660. 
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ties  that  an  assignee  of  the  lessor  may  take  advantage  of  the 
estoppel.  In  Carvick  v.  Blagrave  (a),  the  estoppel  was  not 
relied  on.  A  lessee  cannot  plead  in  bar  that  the  lessor  had 
only  an  equitable  estate  in  the  premises:  BlaJce  v.  Foster  (J)). 
— He  also  referred  to  The  Proprietors  of  the  Cross  Keys, 
Bride  v.  Rawlvngs  (d),  Beckett  v.  Bradley  (e),  Bowman  v. 
Taylxxr  (/). 


821 


1856. 


Kmgdon  replied. 

The  Court  suggested  that  the  plaintiff  should  amend  by 
taking  issue  on  the  plea;  and  the  case  stood  over,  to  enable 
the  plaintiff's  counsel  to  consider  whether  he  would  do  so. 
On  the  following  day  he  stated  that  he  declined  to  amend; 
whereupon, 

Aldebsok,  B.,  said. — ^We  are  of  opinion  that  there  must 
be  judgment  for  the  defendant  The  plea  is  good  under 
the  Common  Law  Procedure  Act,  1852,  as  traversing  a 
material  allegation  in  the  declaration;  and  the  replication 
is  bad,  because  it  does  not  exclude  every  possible  estate  in 
the  lessor :  he  may  have  had  a  term  of  years,  an  estate  for 
life,  or  an  estate  pur  autre  vie. 

Judgment  for  the  defendant. 


(a)  1  B.  &  B.  631. 

(6)  8  T.  R.  487. 

(c)  3  Bing.  N.  C.  71. 


(gQ  8  Scott»  N.  R,  843« 
(e)   7  Man.  &G.  999. 
(/}2A&£.278. 
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Fd).  23. 


Alston  and  Others  v.  Herring. 


The  plaintiffs 
chartered  the 
defendant's 
▼essel  for  a 
voyage  from 
Glasgow  to 
Colombo. 
The  plaintiffs 
sent  on  board 
the  vessel 
some  cam- 
bric goods, 
and  they 
agreed  with 
M.  k  Co.  for 
freight  to 
carry  goods 


1  HE  declaration  stated,  that  the  plaintiffs  caused  to  be 
shipped  on  board  a  ship  of  the  defendant's,  called  "  Tlie 
Hope,''  certain  goods  of  the  plaintiffs,  namely,  cambrics  and 
shirtings,  such  goods  then  being  in  good  order  and  well 
conditioned,  to  be  carried  and  conveyed  on  board  the  said 
ship  of  the  defendant's,  for  the  plaintiffs,  from  Glasgow,  in 
Scotland,  to  Colombo  in  the  Island  of  Ceylon,  and  there  de- 
livered by  the  defendant  in  like  good  wder  and  wdl  condi- 
tioned, (the  act  of  Grod,  the  Qaeen  s  enemies^  fire,  and  ail 
and  every  other  dangers  and  accidents  of  the  seas,  river^ 
for  tliem.   M.   and  navigation,  of  whatever  nature  and  kind  soever,  excepi- 

&  Co.  shipped       -tv  .  , 

a  quantity  of  ed),  unto  certam  persons  there  carrying  on  buaness  under 
wludTwas**^  '  *^®  fi^J^  ^  Messrs.  Alston,  Scott,  &  Co.,  or  to  their  assigns, 
d  f^^^t  '^*  ^^^  certain  freight  and  reward  to  the  defendant  in  that  be- 
the  plaintiffiB'  half;  and  the  defendant  then  received  the  said  goods  on 
master  signed    board  the  said  ship  for  the  purpose  aforesaid,  and  agreed 

with  the  plaintifBs  so  to  carry  and  convey  the  same,  and  to 
deliver  them  in  like  good  order  and  well  conditioned;  yet 
the  defendant,  although  he  carried  the  said  goods  from 
Glasgow  aforesaid  to  Colombo  aforesaid  on  board  the  said 
ship,  and  there  delivered  them,  did  not  ddiver  them  in  like 
good  order  and  well  conditioned  according  to  his  agreement, 

shipped  sul-  , 

phuric  acid,  to  although  not  prevented  from  doing  so  by  the  act  of  God, 
Se*same^°^  the  Queen's  enemies,  fire,  or  any  danger  or  accident  rf  any 
the  shipowner,  nature  or  kind,  of  the  seas^  rivers,  or  navigation :  bat  on  the 

No  notice  was  o  7        •» 

given  to  the 

defendant.  In  the  course  of  the  voyage  the  sulphuric  acid  leaked  and  damaged  the  plain- 
tiffs* goods.  In  an  action  by  the  plaintiflE^  on  the  bill  of  lading,  for  nob  delivering  the  goods 
in  good  condition : — Hdd,  first,  that  the  neglect  of  the  plaintiffs  to  give  notice  of  the  ship- 
ment of  the  sulphuric  acid  vras  no  excuse  for  the  defendant's  breach  of  oontract,  since  it 
was  only  a  remote  cause  of  the  damage,  the  proximate  cause  being  the  act  of  the  defendant 
in  placing  the  acid  whore  it  was;  and  that,  even  if  the  declaration  had  been  on  the  charter- 
party,  and  it  had  contained  an  agreement  to  inform  the  defendant  when  sulphuric  add  was 
shipped,  and  the  plaintiffs  had  actually  Bhipped  it,  the  defendant  would  nevertheless  have 
been  liable :  Secondly,  that  there  was  no  defence  on  the  ground  of  avoiding  circuity  of  ac- 
tion; since  the  damages  which  the  defendant  would  recover  in  an  action  against  the  plain- 
tiffs for  omitting  to  give  notice  of  the  shipment  of  the  sulphuric  acid,  would  not 
be  the  same  as  the  plaintifiBi  would  recover  against  the  defendant. 


and  delivered 
to  the  plain- 
tifis  bUIs  of 
lading  for  the 
goods  and 
acid.    It  was 
alleged  to  be 
the  duty  and 
custom  of  mer 
chants,  who 
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contrary,  delivered  the  same  at  Colombo  aforesaid  in  much      ^  ^^'  ^ 
woise  order,  and  in  bad  condition,  and  much  damaged.  Alston 

Plea — ^That,  before  the  plaintiffs  caused  the  said  goods  to  hibri»o. 
be  shipped,  the  defendant,  being  the  owner  of  the  said  ship, 
chartered  the  said  ship  to  the  plaintifib  by  a  certain  charter- 
party  of  affireightment,  in  which  the  defendant  is  described 
by  his  name  of  William  Herring,  and  the  plaintiflfs  are  de- 
scribed by  the  style  of  Campbell,  Rivas,  &  Co. — ^The  plea 
then  set  out  the  charterparty,  which  (so  &r  as  material) 
was  as  follows: — 

"Glasgow,  May  19th,  1854.. 

"  It  is  this  day  mutually  agreed  between  William  Her- 
ring, owner  of  the  good  ship  or  vessel  called  '  The  Hope,  of 
Sunderland,'  &a,  on  the  one  part,  and  Campbell,  Bivas,  & 
Co.,  of  Qlasgow,  merchants  and  freighters,  of  the  other  part: 
that  the  said  ship,  being  tight^  staunch,  and  strong,  &c.,  shall 
with  all  convenient  speed  be  made  ready  at  a  loading  berth 
at  the  Broomielaw,  at  Glasgow,  or  so  near  thereunto  as  she 
can  safely  get,  and  there  load  from  the  factors  of  the  said 
merchants  a  full  and  complete  caigo  of  legal  merchandise, 
the  owner  guarai](teeing  the  vessel  to  load  to  a  draught  of 
]  4 j:  feet  aft,  and  1 3|  feet  forward,  which  cargo  the  said 
merchants  hereby  engage  to  ship,  not  exceeding  what  she 
can  reasonably  stow  and  carry  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture;  and  being  so  loaded 
shall  therewith  proceed  to  Colombo,  Ceylon,  or  so  near 
thereunto  as  she  can  safely  get,  and  deliver  the  same  to  the 
said  freighters  or  their  assigns,  freight  for  the  same  being 
paid  at  and  after  the  rate  of  a  lump  sum  of  1250{.  sterlings 
if  despatched  from  Glasgow  on  or  before  the  20th  of  June 
next,  or  13002.  sterling,  if  despatched  on  or  before  the  3rd 
of  July  next,  for  the  full  and  entire  of  said  vessel's  hold  for 
the  voyage,  except  sufficient  room  for  water  and  provisions, 
(the  act  of  God,  restraint  of  princes  and  rulers,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatsoever  nature  and 
kind  soever  during  the  said  voyage  always  excepted)." — ^The 
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^  ^^^'  ^  charterparty  then  provided  for  the  payment  of  the  freight,  the 
Alston  time  of  loading,  demurrage^fta-^^itbeii]^  agreed,  "that,  for  the 
Hbbbdio.  security  and  payment  of  all.  freight,  dead  freight^  demurrage, 
and  other  charges,  the  asdd  master  or  owners  shall  hare  an 
absolute  lien  and  chaige  on  the  said  cargo  or  goods  laden 
on  board;  bills  of  lading  to  be  signed  by  the  master  as  pr&> 
sented  to  him,  at  any  rate  of  freight,  without  prejudice  to 
this  charterparty,''  &a 

The  plea  then  stated  that  the  defendant  and  the  plaii>- 
tiSs  mutually  agreed  to  perform  and  fulfil  all  thingB  on 
their  reBpective  parts,  that  is  to  say,  on  the  part  of  the  de- 
fendant SA  owner  and  on  the  part  of  the  plaintiflb  as 
freighters,  to  be  respectively  performed  and  fulfilled  aooord- 
ing  to  the  said  charterparty.  That,  under  and  in  pursu- 
ance of  the  charterparty,  the  plaintiffs  caused  to  be  shipped 
a  certain  cargo  on  board  the  said  ship,  to  be  therein  car- 
ried under  the  said  charterparty,  frt>m  Glasgow  in  the  said 
charterparty  and  declaration  mentioned,  to  Colombo  in  the 
said  charterparty  and  declaration  mentioned  That  the 
goods  in  the  declaration  mentioned  were  part  of  the  said 
cargo,  and  that  the  shipping  of  the  said  goods  was  the  said 
shipping  thereof  under  the  said  charterparty;  and  that  the 
defendant  so  received  the  same  on  board  the  said  ship  under 
the  said  charterparty.  That^  upon  receiving  the  said  goods, 
the  master  of  the  said  ship,  under  and  in  accordance  with 
the  clause  in  that  behalf  contained  in  the  said  charter- 
party,  signed  bills  of  lading  presented  to  the  said  master  by 
the  plaintiflb  in  respect  of  the  goods  in  the  declaration 
mentioned,  stating  that  the  goods  were  shipped  in  good 
order  and  well  conditioned,  and  were  to  be  carried  and  con- 
veyed on  board  the  said  ship  from  Glasgow  to  Colombo, 
and  then  delivered  in  like  good  order  and  condition  (the 
act  of  God,  the  Queen's  enemies,  fire,  and  aU  and  every  other 
dangers  and  accidents  of  the  seas,  rivers^  and  navigation,  of 
whatever  nature  and  kind  soever,  excepted)  unto  certain 
persons  at  Colombo,  carrying  on  business  under  the  firm  of 
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MesstB.  Alston,  Scott  &  Co.,  or  to  their  asmgns,  for  certain  ^^^ 
freight  and  reward  to  the  defendant  in  that  behalf.  That, 
in  manner  aforesaid  and  not  otherwise,  the  defendant  agreed 
with  the  plaintiff.  That  the  plaintiSs  not  wishing  to  make 
up  the  whole  of  the  said  cargo  with  goods  of  their  own, 
contracted  with  certain  other  persons,  carrying  on  business 
under  the  firm  of  Messrs.  Milne  &  Co.,  to  receive  from  the 
said  Messrs.  Milne  &  Co.  and  carry  certain  cases  contain- 
ing goods  on  board  the  said  ship  from  Glasgow  to  Colombo, 
for  freight  to  be  therefore  paid  by  the  said  Messrs.  Milne 
&  Co.  to  the  plaintifiEa.  That  the  said  Messrs.  Milne  &  Co., 
under  and  by  virtue  of  their  said  contract  with  the  plain- 
tifib,  and  not  by  virtue  of  any  other  contract  between 
Messsrs.  Milne  &  Co.  and  the  defendant^  or  any  servant  or 
agent  of  the  defendant,  shipped  on  board  the  said  ship  the 
said  cases  containing  the  said  goods  as  part  of  the  said 
cargo  shipped  by  the  plaintiiSs,  and  to  be  carried  by  the  de- 
fendant under  the  said  charterparty;  whereupon  the  mas- 
ter of  the  said  ship,  under  and  in  accordance  with  the  clause 
in  that  behalf  contained  in  the  said  charterparty,  signed 
bills  of  lading  presented  to  him  in  respect  of  the  said  cases 
containing  the  said  goods,  expressing  that  freight  was  to  be 
paid  for  the  carriage  of  the  said  cases  containing  the  said 
goods,  which  said  freight  was  the  freight  so  to  be  paid  to 
the  plaintif&  as  aforesaid.  That  the  said  goods  so  contain- 
ed in  the  said  cases  were  a  liquid,  called  sulphuric  add,  the 
same  being  a  liquid  of  a  very  corrosive  quality,  and  of  such 
corrosive  powers  as  that,  if  it  should  come  or  comes  into 
contact  with  other  goods,  the  generality  of  goods  would  be 
greatly  injured  thereby;  that,  according  to  the  usage  and 
practice  amongst  shipowners  and  freighters  at  Glasgow  and 
elsewhere  in  Great  Britain,  it  was  at  all  the  times  aforesaid, 
and  now  is,  the  duty  and  custom  of  the  shippers  of  sul- 
phuric add,  on  shipping  the  same  on  board  a  ship,  and  it 
was  the  duty  of  the  plaintiSs,  on  the  said  sulphuric  acid  be- 
ing so  shipped  on  board  the  said  ship,  to  give  notice  to  the 
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owner  or  owners  of  such  ship,  or  to  his  or  their  agents^  of 
the  articles  so  shipped  being  sulphuric  add,  in  order  that 
such  owner  or  owners  may  cause  such  sulphuric  acid  to  be 
stowed  on  board  the  said  ship  in  some  place  where,  if  it 
should  leak,  it  would  not  come  in  contact  with  other  parts 
of  the  cargo  likely  to  be  injured  thereby.  That  the  plain- 
ti£Gs  being,  as  between  the  plaintiffs  and  the  defendant^  the 
ahippers  of  the  sulphuric  acid  which  was  so  shipped  on 
board  the  same  ship  as  aforesaid,  did  not^  nor  did  the  said 
Messrs.  Milne  &  Co.^  or  any  person,  at  any  time  give;,  but  the 
plainti£b  wrongfully  neglected  and  omitted  to  give,  to  the 
defendant  any  notice  that  the  said  goods  in  the  said  caseo* 
or  any  part  thereof,  were  or  was  sulphuric  acid,  nor  had  the 
defendant  or  any  agent  or  agents  of  the  defendant,  at  any 
time  before  the  damage  was  done  as  hereinaft^  mentioned, 
any  notice  that  the  said  goods  so  contained  in  the  said  cases, 
or  any  part  thereof,  were  or  was  sulphuric  acid;  by  reason 
whereof  the  defendant^  without  any  neglect  or  de&ult  or 
wrongful  act  on  his  part,  or  on  the  part  of  any  agent  or  ser- 
vant of  the  defendant,  caused  the  said  cases  containing  the 
said  sulphuric  add  to  be  stowed,  and  during  the  said  voyage 
to  be  safely  stowed,  on  board  the  said  ship,  near  to  the 
goods  in  the  declaration  mentioned,  which  he  would  not 
have  done  if  he  had  had  notice  that  the  said  goods  were 
sulphuric  acid;  by  reason  whereof  some  of  the  sulphuric 
add,  which,  without  any  neglect  or  default  or  wrongful  act 
on  the  part  of  the  defendant^  or  of  any  agent  or  servant  of 
the  defendant,  leaked  out  of  the  said  cases  and  came  into 
contact  with  the  goods  in  the  declaration  mentioned,  during 
the  said  voyage  from  Glasgow  to  Colombo,  whidi  was  made 
by  the  said  ship  under  the  said  charterparty,  greatly  dar 
maged  the  said  goods,  and  thereby  made  them  to  be  in 
such  much  worse  order  than  the  good  order  and  good  con- 
dition in  which  they  were  shipped,  and  caused  them  to  be  in 
such  bad  condition,  and  so  damaged  them  as  in  the  dedarar- 
tion  mentioned;  by  means  whereof,  and  not  otherwise,  the 
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defendant,  without  any  wrongfiil  act>  neglect,  or  default  on      ^  l^M- 
his  part,  or  on  the  part  of  any  agent  or  servant  of  the  de- 
fendant, was  prevented  from  performing  his  said  agreement^ 
and  was  compelled  to  commit  the  breach  thereof  in  the  de- 
claration complained  o£    That  the  said  breach  of  contract^ 
and  the  said  damage  so  done  to  the  said  goods,  was  i9olely. 
occasioned  by  the  de&ult  and  neglect  on  the  part  of  the 
plaintiffs,  as  shippers  of  the  said  sulphuric  acid,  in  omitting 
to  give  such  notice  as  aforesaid  of  the  said  goods  being  sul« 
phuric  acid ;  so  that  if  the  defendant  is  compelled  to  ^ay  to 
the  plaintifib  any  money  for  the  said  damage  so  done  to  the 
said  goods,  or  for  the  said  breach  of  promise,  the  defendant 
will  be  entitled  to  recover  the  same  amoimtfrom  the  plain- 
tiffs as  damages  by  him  sustained,  by  reason  of  their  omit- 
ting to  give  such  notice  as  aforesaid. 
Demurrer,  and  joinder  thereiiu 

Cleasby  {Wilde  with  him)  argued  in  support  of  the  de- 
murrer (Feb.  8). — ^The  plea  affords  no  answer  to  the  action. 
The  first  ground  of  defence  is  that  the  injury  to  the  goods 
was  caused  by  the  misconduct  of  the  plaintiffa  It  is  not^ 
however,  alleged  that  the  act  of  the  plaintiff  was  the  proxi- 
mate cause  of  the  damage,  but  only  that  their  negligence 
in  some  degree  contributed  to  it  The  defendants  are  liable 
for  their  breach  of  contract^  notwithstanding  it  may  have 
been  occasioned  remotely  by  the  negligence  of  the  plaintiffs: 
Bishop  V.  PenUcmd  (a),  8ha/w  v.  Robberds  (6).  Moreover, 
it  is  doubtful  whether  the  plainti£Es  were  guilty  of  n^li- 
genca  The  plea  states  that  it  was  the  duty  and  custom  of 
the  shippers  of  sulphuric  acid  to  give  notice  thereof  to  the 
shipowner.  In  this  case  the  shippers  were  Milne  &  Co. 
The  custom  can  only  apply  to  persons  who  must  necessarily 
know  that  they  are  shipping  dangerous  goods. — Secondly,  the 
plea  alleges  that  if  the  plaintifib  recover  against  the  defend- 
ant for  the  damage  done  to  the  goods,  the  defendant  would 

(a)  7  B.  &  C.  819.  (6)  6  A.  &  £.  75. 
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1866.^  be  entitled  to  recover  the  same  amount  in  an  action  against 
the  plaintifis  for  their  negligence  in  not  giving  the  no* 
tice;  and,  consequently,  there  is  a  defence,  on  the  ground 
of  avoiding  circuity  of  action.  To  constitute  a  good  plea 
in  avoidance  of  circuity  of  action,  it  must  appear  that 
the  same  amount  of  damages  must  necessarily  be  re- 
covered in  each  action:  Cha/rlea  v.  AUin(p^.  But  it 
by  no  means  follows  that  the  defendant  would  recover 
in  a  cross  action  the  precise  sum  which  the  plaintiflB 
might  recover  in  this  action.  It  may  be,  that  the  sul- 
phuric add  was  improperly  stowed,  or  that  the  defendant 
omitted  to  remove  it  after  he  was  aware  that  the  vessels  leak- 
ed. In  Tham/paoii  v.  GiUespy  (6),  which  was  an  action  on 
a  charterparty,  the  defendant  pleaded  that  the  ship  was  not» 
at  the  commencement  of  the  voyage,  tight,  staunch,  and 
strong,  &a,  and  that  by  reason  thereof  the  ship  and  cargo 
were  wholly  lost;  and  it  was  held,  that  the  plea  could  not 
be  supported  on  the  ground  of  avoiding  circuity  of  action. 
Besides,  if  the  plaintiffii  are  liable  at  all,  they  would  be 
liable  for  all  the  consequences  of  their  negligence,  and 
damages  might  be  recovered  against  them  not  only  in 
respect  of  the  goods  which  are  the  subject  matter  of  this 
action,  but  also  for  injury  to  the  goods  of  other  persons  on 
board  the  ship,  and  for  injury  to  the  ship  itself  It  is  dear, 
therefore,  that  the  cross  claims  between  the  defendant  and 
the  plaintiffs  are  not  identical  It  is  not  like  the  case 
of  a  covenant  not  to  sue,  for  that  amounts  to  a  re- 
lease. 


Lush  (Hugh  IJiU  with  him)  contrk — First,  the  pi 
shews  a  lawful  excuse  for  the  breach  of  contract  A  mer- 
chant who  charters  a  ship  and  carries  in  it  other  persons' 
goods  is,  as  between  himself  and  the  shipowner,  the  shipper 
of  the  goods.  Therefore  the  case  is  the  same  as  if  the 
plaintiffii  ihemselves  had  sent  on  board  the  vessel  both  the 

(a)  Ifi  C.  B.  46.  (b)  5  £.  &  B.  209. 
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goods  and  the  sulphuric  acid,  and  the  defendant  had  pro-  ^866^ 
perly  stowed  them,  and  then,  without  any  negligence  on  his 
part,  the  add  leaked  and  injured  the  goods.  A  guest,  who 
has  been  guilty  of  gross  negligence  and  thereby  conduced 
to  his  loss,  cannot  recover  against  an  innkeeper :  Armi- 
stead  V.  Wilde  {a),  [Alderson,  B. — ^The  liability  of  an 
innkeeper  depends  on  the  custom  of  the  realm,  not  on  con- 
tract] The  plainti|&  immediately  conduced  to  their  loss  by 
not  giving  the  defendant  notice  of  the  dangerous  nature  of 
the  goods  they  sent  on  board.  Suppose  a  merchant  shipped 
wine  in  improper  casks,  so  that  they  burst,  would  the  ship- 
owner be  liable?  Here  the  acid  leaked  without  any  wrongful 
act  or  omission  on  the  part  of  the  defendant  Moreover,  the 
defendant's  obligation  is  not  created  by  the  bill  of  lading, 
but  by  the  charterparty.  He  is  not  responsible  as  a  com- 
mon carrier,  but  only  according  to  the  terms  of  his  contract 
— Secondly,  the  plea  affords  a  defence  on  the  ground  of 
avoiding  circuity  of  action.  If  the  defendant  sued  the 
plaintiffs  for  negligence  in  not  giving  notice  of  the  shipment 
of  the  sulphuric  acid,  the  measure  of  damage  would  be  the 
amount  which  the  plaintiffs  recovered  against  the  defendant 
for  the  injury  to  the  goods.  There  is  no  contract  by  the 
defendant  with  Milne  &  Co. :  the  defendant  could  only  sue 
the  phdntifib :  Major  v.  White  (6).  The  defendant  would  have 
no  right  of  action  against  the  plaintiffs  unless  they  recover- 
ed against  him,  for,  until  then,  he  would  have  sustained  no 
damage. 

Cleasby  replied. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  B. — In  this  case  we  are  of  opinion  that  the 
plaintifib  are  entitled  to  judgment      Many  questions  arose 

(a)  17  Q.  B.  261.  (6)  7  Car.  &  P.  41. 
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^^^^      in  the  course  of  the  ailment  which  it  is  not  neoessaiy  to 
determine. 

The  defendant  contended,  (and  we  think  rightly),  that  his 
obligation  was  no  greater  or  other  than  that  contained  in 
the  charterparty.  Assuming  that  to  be  as  the  defendant 
contends,  it  is  nevertheless  clear  that  a  contract  by  the 
defendant  existed,  which  was  broken  by  the  damage  sus- 
tained by  the  plaintiffs'  goods,  unless  the  defendant  can 
excuse  or  justify  himseE  For  this  purpose  the  defendant 
contended  that  the  plaintifb  were,  as  between  them  and 
him,  the  real  shippers  of  the  sulphuric  acid,  and  that  there 
was  a  duty  or  obligaition  on  their  parts  to  inform  him  of  the 
nature  of  the  articla  We  assume  this  also  in  the  defend- 
ant's favour,  without  expressing  any  opinion  whether  or 
not  he  has  made  out  this  part  of  his  case.  For  the  purposes 
therefore  of  our  decision,  it  may  be  taken  as  though  the 
declaration  was  on  the  charterparty,  as  though  that  char- 
terparty contained  an  agreement  to  inform  the  defendant 
whenever  sulphuric  acid  was  shipped,  and  as  though  the 
plaintifis  were  the  actual  shippers  of  the  sulphuric  acid. 
But  assuming  all  this,  as  the  defendant  contends,  we  are 
stUl  of  opinion  that  the  plea  is  bad. 

The  defendant  makes  his  defence  on  two  grounds :  the 
first  being,  that  the  plaintiffs  themselves  caused  the  breach, 
or  prevented  the  performance,  of  the  contract;  and  no  doubts 
if  this  were  so,  the  defendant  would  have  an  answer  to  the 
action:  Sheppard's Touchstone,  174;  Com.  Dig.  "  Condition*' 
(L  6).  But  in  this  case  the  plaintiffs  are  not  the  cause,  in 
the  sense  of  the  rule  referred  to,  which  means  where  the 
obligee  or  covenantee  does  the  very  act  complained  of,  or 
dducMy  prevents  performance — ^where  he  is  the  proximate 
not  the  remote  cause,  the  causa  causans,  not  merely  the 
causa  sine  qua  uon.  True,  but  for  the  shipment  of  the 
acid  without  notice,  (the  plea  alleges),  the  damage  would 
not  have  happened,  but  that  shipment  alone  was  not  enough. 
A  further  act  was  necessary,  viz.  placing  the  acid  where  it 
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was  placed  in  the  ship.  That  act  was  the  defendant's,  and 
he  was,  therefore,  the  causer,  the  immediate  causer,  of  the 
damage.  Hnuva. 

The  other  ground  of  defence  set  up  by  the  defendant  was, 
that  he  would  be  entitled  to  recover  from  the  plaintifib 
whatever  they  recovered  from  him,  and  so,  for  avoiding  cir- 
cuity, the  action  was  not  maintainable.    The  principles  on 
which  this  rule  is  to  be  applied  are  to  be  found  in  Charles 
V.  AUin  (a).     It  is  impossible  to  say,  as  matter  of  law,  that, 
if  the  plaintiffi  recover  in  this  action,  a  jury  ought  in  a 
cross  action  to  make  them  refund  the  same  sum  to  the  de- 
fendant    In  such  an  action,  might  not  the  defendant  well 
object,  that  though  the  defendant  would  not  have  put  the 
cases  where  he  did  had  he  known  they  contained  sulphuric 
acid,  yet,  as  he  was  content  to  run  the  risk  of  their  contain- 
ing some  fluid  which  might  have  caused  the  damage  or  a 
part  of  ity  it  would  be  unreasonable  to  make  the  plaintiffs 
liable  for  the  whole  damage,  because  it  turned  out  that  the 
cases  contained  sulphuric  acid  ?    We  think  so.     It  is  true, 
the  plea  says,  the  cases  were  placed  as  they  were  without 
any  neglect,  default,  or  wrongful  act  of  the  defendant.    But 
either  this  is  an  impossibility,  or  it  means  no  more  than 
that  the  so  placing  was  neither  negligent  nor  intrinsically 
wrong.     Be  it  so;  but  it  is  certain,  that,  had  the  contents  of 
the  cases  been  some  fluid,  not  sulphuric  acid,  and  which 
had  escaped  and  damaged  the  cambric,  the  plaintifis  would 
have  been  entitled  to  recover,  whether  the  defendant  had 
been  negligent  or  not     We  think,  therefore,  a  jury  might 
take  this  into  consideration  in  estimating  the  damages,  if 
the  now  defendant  sued  the  plaintiffs  on  the  supposed  con- 
tract not  to  ship  sulphuric  acid  without  notice,  and  conse- 
quently that  the  damages  in  such  an  action  might  be  dif- 
ferent from  those  recoverable  in  this;  and  that  the  rule  for 
preventing  circuity  of  action  does  not  apply.    Many  other 

(a)  15  G.  B.  46. 
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^^^      difficulties  as  to  the  amount  of  these  damages  might  be  siog* 

gested;  so  that  it  is  impossible  to  say  that  it  is  clear  that 

the  same  amoimt  of  damages  must  be  found  in  both  actions. 

On  both  grounds,  therefore,  the  defendant  has  £Euled»  and 

the  plaintiffi  are  entitled  to  judgment 

Judgment  for  the  plaintiflfe. 


Feb.  88.      Sarah  Wigoett,  Administratrix  of  John  Wiggett,  de- 
ceased, t;.  Fox  &  Henderson. 

ThedefendantB,  X  HE  declaration  stated,  that  the  defendants,  by  them- 

having  oon-  i  i    i     .  .  .  - 

tncted  with  selves  and  their  servants,  were  erecting  a  certam  tower  in 
PiluwCom-  *^^  ^P^^  certain  land  belonging  to  the  Crystal  Palace 
pMiy  to  erooi    Company :  and  it  then  became  and  was  the  duty  of  the  d<5- 

a  tower,  numa-  r     ^  '  j 

fkotured  the      fendants  to  erect  the  said  tower  in  a  careful  and  proper 

materialB,  and  «  <« 

made  a  sub-  manner,  and  to  take  proper  precaution  against  any  injury 
S'aDdotSr^  happening  to  persons  who  should  pass  by  or  near  to  the 
nenoDs  to  do    said  tower,  whilst  the  same  was  being  so  erected:  Yet  the 

by  **  piece 

work*'  parti-  defendants  did  not  regard  their  duty  in  that  behalf,  but  by 
of  Se^h^E^  themselves  and  their  servants,  negligently,  carelessly,  and 
■°^^^™Jf  ^®  improperly  dropped  from  the  said  tower  a  certain  heavy  in- 
Bcaffoldingaod  strument,  called  a  rymer,  whereby  the  same  fell  upon, 
provided  by  struck,  and  killed  the  said  John  Wiggett,  deceased,  who  was 
T^e^wcS^n"  ^®  husband  of  the  plaintiff,  and  who  then  was  lawfully 
^ployo^^y  passing  by  and  near  to  the  said  tower, 
tractors  were  Flea  (inter  alia) — ^That  the  said  grievance  was  committed 
by  the  def^d-  ^J  cei^u^  servants  of  the  defendants,  to  wit,  the  servants  in 
*'^*toS^'tiin  *^®  declaration  mentioned,  and  solely  by  their  negligence, 
they  worked,    and  not  by  the  negligence  of  the  defendants  personally,  or 

an  account  of 
which  was 

kept  by  the  defbodante'  foreman.  M.,  the  sub-contractor,  employed  W.,  the  plaintiff's  hus- 
band; and  whilst  he  was  at  work  at  the  bottom  of  the  tower,  the  defendants*  men,  who  were 
at  wotk  at  the  top,  negligently  let  fall  an  instrument  called  a  "  lymer,"  which  struck  the 
plaintifTs  husband  on  the  head,  and  caused  his  death : — HM,  that  the  sub^Kmtrsctor  and 
ms  workmen  were  servants  of  the  defendants,  engaged  in  one  common  employment  with 
their  other  serrants,  and,  consequently,  that  the  defendants  were  not  liable  under  the  9  ft 
10  Viot  c  98,  for  the  injury  caused  by  the  negligence  of  the  latter. 
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cither  of  them,  and  was  committed  without  the  authority, 
knowledge,  sanction,  or  consent  of  the  defendants  or  either 
of  them;  and  that  such  servants  were  severally,  before  and 
at  the  time  of  the  committing  of  the  said  grievance,  rea- 
sonably fit  and  competent  to  be  employed  in  the  erection  of 
the  said  tower,  as  the  said  John  Wiggett  well  knew:  that 
before  and  at  the  time  of  the  committing  of  the  said  griev- 
ance, the  said  John  Wiggett  was  also  the  servant  of  the 
defendants,  and  in  their  service  and  employ,  and  was  then 
acting  as  such  servant  (together  with  the  said  first-men- 
tioned servants  of  the  defendants),  to  wit,  in  the  execution 
of  the  said  tower. — Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Surrey 
Assizes,  it  appeared  that  the  plaintiff  sued  as  administrator 
imder  the  9  &  10  Vict  c.  93,  to  recover  compensation  for 
the  death  of  her  husband,  under  the  following  circum- 
stances:— The  defendants,  Messrs.  Fox  &  Henderson,  had 
contracted  with  the  Crystal  Palace  Company  to  erect  for 
them  two  high  water  towers.  The  materials  for  the  towers 
were  manufactured  by  the  defendants;  but  they  made  sub- 
contracts with  one  Moss  and  four  other  persons  to  do,  by 
"  piece  work,''  particular  portions  of  the  hoisting  and  fixing; 
the  materials,  the  scaffolding,  and  tools  necessary  for  the 
execution  of  the  work  being  provided  by  the  defendants. 
Persons  who  contracted  with  the  defendants  to  do  ''  piece 
work''  signed  certain  printed  regulations  (a).    The  workmen 


18M. 


(a)  ThefoUowiDgproviBioDsof 
these  "  BegulatioDB*'  were  refer- 
red to: — 

"  PiBCB  Work  Ribgulations.* 

"  To  be  agreed  to  and  observ- 
ed by  persoDS  in  the  employ- 
ment of  Messrs.  Fox,  Hender- 
son, &  Co. 

I.  Any  person  engaging  to  do 
piece  work  shall,  before  the  job 
is  begun,  see  the  terms  and  con- 


ditions under  which  the  engage- 
ment is  made  properly  entered 
by  the  foreman  or  timekeeper 
on  a  piece  work  agreement  sheet 
provided  for  that  purpose,  attest- 
ing such  entry  by  his  own  signa- 
ture. 

2.  No  advance  of  money  vr\\\ 
be  made  on  account  of  any  piece 
work  in  hand  over  and  above 
the  amount  of  wages  due  for 
time  worked,  at  the  usual  rata 
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employed  by  the  «utM;oiitractors  were  paid  weekly  by  the 
defendants  aeoording  to  the  time  they  worked,  an  aooouBt 


paid  to  the  parties  so  employed 
when  working  by  the  day,  until 
aach  job  is  finished,  and  the  ba- 
lance determined  as  described 
below. 

3.  Any  person  engaging  to  do 
piece  work,  in  which  it  is  neoes^ 
sary  that  other  woiicmea  should 
be  employed  besides  himself,  is 
not  considered  bound  to  share 
the  balance  equally  or  propor- 
tionably  with  all  that  may  be 
engaged  with  him,  but  only  to 
fulfil  such  engagement  as  he  may 
have  made  with  them ;  and  these 
engagements  may  be  made  in 
any  way  that  the  parties  please: 
Provided  idways,  that  the  per- 
son engaging  others  to  assist  him 
shall  not  arrange  for  them  to  re- 
oeive  lees  than  their  usual  day 
wages  for  the  time  worked. 

4.  No  one  that  has  engaged  to 
do  piece  work  shall  receive  ano- 
ther man's  wages,  even  though 
such  other  man  be  engaged  to 
assist  him  with  auch  piece  work ; 
the  wages  of  each  person  en- 
gaged on  the  job  will  be  paid  to 
himself  at  the  usual  pay  table, 
calculated  at  the  usual  rate  which 
he  receives  when  working  day 
work;  and  wages  so  paid  will  be 
charged  against  the  person  who 
has  engaged  to  do  the  piecework 
in  question,  just  as  if  they  had 
been  paid  to  himself. 

5.  When  any  piece  work  job  is 
finished,  the  persons  who  en- 
gaged to  do  it,  and  to  whom  the 
balance,  if  any,  is  due,  shall  make 
an  entry  to  that  effect  on  his 
slate,  or  report  the  description 
of  the  jeb,  and  its  number,  the 


total  amount,  or  the  rate  at 
which  he  agreed  to  execate  it, 
^e  d^  oa  which  it  was  begns, 
as  well  as  that  on  whieh  it  was 
finbhed,  the  number  and  names 
of  the  men  employed  upon  it, 
and  the  amount  which  he  anp- 
poaes  to  ha  due  to  him  aa  the 
balance. 

6.  Inmiediately  on  receiving 
such  entry,  the  timekeeper  shall 
make  out  the  piece  work  aheet, 
which  dball  be  examiiied  and 
countersigned  by  the  foreman, 
and  which  shall  shew  the  balanoei, 
whichever  way  it  may  ataad; 
and  this  piece  work  halaiHw 
sheet,  when  made  out  and  signed 
by  the  foreman  for  the  time  be- 
ing of  the  department,  ahall  be 
find,  oonehniYe,  and  hindigg  oa 
all  parties, 

11.  The  workmen  entering  in- 
to a  piece  work  agreement  ondo' 
these  regulations  shall  net  be  at 
liberty  to  leave  hia  employmeat 
until  after  he  haa  completed  his 
piece  work  and  given  one  week^s 
notice,  such  notice  not  to  be 
given  Dor  aoeeptod  QatU  after 
the  piece  work  is  actually  finish- 
ed ;  and  Meaara.  Fox,  E^eadevaou, 
&  Ck).  diall  not  give  notiae  to 
any  workman  who  haa  eagaged 
to  do  piece  work  until  after  that 
piece  work  ia  actually  finldied, 
unless  the  work  ia  improi>erly 
executed,  or  the  workmaa  haa 
mfringed  the  piece  woik  or 
workman*s  rules,  so  aa  to  vender 
himaelf  liable  to  inalaat  dis- 
mtaaal,  in  which  caae  no  alleged 
piece  work  balaaoe  will  be  paid 
to  him." 
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of  which  was  kept  by  the  defeadaats'  foreman.  The  sub- 
oontractoTS  received  from  the  defendaots'  foreman  direo- 
iions  9S  to  the  execution  of  the  ''  piece  work'"  Moss,  the 
6ub-contractor,  employed  Wiggett^  Uie  plaintiff's  husband ; 
and  whilst  he  was  at  work  at  the  bottom  of  one  of  the 
towers^  the  defendants'  men,  who  were  at  work  at  the  top 
of  the  tower,  let  fall  an  instrument  called  a  ''  rymer,"  which 
struck  Wiggett  on  tilie  head,  and  caused  his  death. 

The  learned  Judge  left  it  to  the  jury  to  say,  firsts  whe- 
ther the  deceased  Wiggett  was  the  servant  of  the  defend- 
ants or  of  Moss ;  secc^dly,  whether  the  death  of  Wiggeit 
was  caused  by  the  n^Ugence  of  the  defendants'  servants. 
The  jury  found  the  latter  question  in  the  affinnative;  and 
with  respect  to  the  former,  they  found  that  Wiggett  was 
the  servant  of  Moss.  A  verdict  was  then  entered  for  the 
plaintijG^  with  SOI,  damages,  and  leave  was  reserved  to  the 
defendants  to  move  to  enter  a  verdict  for  them,  if  the  Court 
should  be  of  opinion  that  the  learned  Judge  ought  to  have 
rui^d  that  Wiggett  wa3  the  servant  of  the  defisndants. 

BraTnwell,  in  the  following  Term,  obtained  a  rule  nisi  to 
enter  the  verdict  for  the  defendants  or  for  a  new  trial,  on 
the  ground  thai  the  deceased  Wiggett  was  shewn  to  be  a 
servant  of  the  defendaj^  or  so  engaged  in  common  occu- 
{Miiicm  mth  aervante  of  the  defendants,  as  to  render  them 
not  liable  for  the  n^geace  complained  o£ 

C,  PcUoek  shewed  cause  in  last  Hilary  Tma  (Jan.  28).^ 
Hie  doeirine  laid  down  in  PrieeUey  v.  F{nder{a),  and 
Hvjtdivnsati  v.  Th4  York^NeuuooiUe, and  Berwick  Rdihmay 
Cfmi/pouny  (&),  viz.  that  a  master  is  not  neaponsible  to  his 
sen^mt  for  injury  ocoasioned  by  the  negligence  of  a  felbw- 
servant  in  the  eourse  of  their  eommon  employment^  does 
not  extend  to  this  case.    \PMock,  C.  B.-^Ther8  is  no  dis- 

(a)  3  M.  &  W.  1.  (6)  5  Exch.  343. 
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J856^  tinction  in  principla  Suppose  a  buflder,  who  agrees  to 
erect  a  house,  makes  separate  contracts  with  other  persons 
to  complete  certain  portions  of  the  work,  as  for  instance 
with  a  bricklayer,  a  carpenter,  and  plumber^  are  not  the 
persons  employed  by  the  latter  the  servants  of  the  builder, 
working  together  for  one  common  object?]  Here  the  jury 
have  found  that  the  deceased  was  the  servant  of  the  sub- 
contractor, and  not  the  servant  of  the  defendants.  [Alder-- 
son,  B. — Unless  the  principle  is  extended  to  a  case  like  this^ 
it  would  follow  that  a  shipowner  would  be  liable  to  be  sued 
by  all  the  widows  of  the  sailors  who  were  drowned  through 
the  negligence  of  the  master.]  In  Hutchinson  v.  The  Yorkt 
Newcastle,  and  Berwick  Raikuay  Company  (a),  Alder- 
son,  B.,  in  delivering  the  judgment  of  the  Courts  said: 
"  The  principle  is,  that  a  servant,  when  he  engages  to  serve 
a  master,  undertakes,  as  between  him  and  his  master,  to 
run  all  the  ordinary  risks  of  the  service,  and  this  includes 
the  risk  of  negligence  on  the  part  of  a  feUowHservant^  when- 
ever he  is  acting  in  discharge  of  his  duty  as  servant  of  him 
who  is  the  common  master  of  both.''  That  principle  cannot 
apply  to  the  case  of  a  servant  of  a  sub-contractor.  In  the 
ordinary  case  of  master  and  servant,  the  servant  may  be 
willing  to  run  some  risk  with  fellow-servants  whom  he 
knows,  and  whom  he  may  possibly  control,  or  if  he  appre- 
hends danger  from  their  carelessness,  he  nuiy  leave  the  ser- 
vice ;  but  the  servant  of  a  sub-contractor  may  have  no  know- 
ledge of  the  persons  employed  by  the  general  contractor^ 
or  if  he  had,  they  might  be  frequently  changed  without  his 
being  aware  of  it ;  and  if  he  should  give  notice  to  the  general 
contractor  that  he  would  wprk  no  longer,  the  former  might 
disregard  the  notice,  as  the  contract  for  service  was  not 
made  with  him,  but  with  the  sub-contractor.  [Martin^  R 
— Moss  was  not  a  sub-contractor  in  the  sense  that  an  action 
would  lie  against  him  by  a  stranger.     In  Sadler  v.  Sen^ 

(a)  6  Exch.  343. 
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lock  (a),  Crompton,  J.,  says,  "  The  test  is,  whether  the  de-        1806. 
fendant  retained  the  power  of  controlling  the  work.     No      wiuonr 
distinction  can  be  drawn  from  the  circumstance  of  the  man         _^* 

Fox. 

being  employed  at  so  much  a  day  or  by  the  job."]  The 
plaintiff  was  not  the  servant  of  the  defendants,  so  as  to 
bring  this  case  within  the  decisions  ofSkipp  v.  Tlt^  Eastern 
Cownties  Railway  Company  (b),  and  Farwell  v.  The  Boston 
and  Worcester  Railroad  Coiporaiion  (c).  But  assuming 
that  the  plaintiff  was  the  servant  of  the  defendants,  this 
declaration  alleges  that  the  defendants  and  their  servants 
improperly  dropped  the  instrument  which  struck  the  de- 
ceased That  implies  a  want  of  ordinary  care  and  skill  on 
the  part  of  the  defendants'  servants^  for  the  consequences  of 
which  the  defendants  are  responsible.  Hvichinson  v.  The 
York,  Newcastle,  o/nd  Berwick  Radlway  Company  (d)  is 
an  express  authority  that  a  master  is  bound  to  take  reason- 
able care  to  protect  his  servants  from  risk,  by  associating 
with  them  persons  of  ordinary  care  and  skill. — He  also 
referred  to  the  "  Kece  Work  Regulations  "  (e). 

Cha/n/neU,  Seijt,  and  Prentice,  appeared  to  support  the 
rule;  but  the  Court  said  that,  as  at  present  advised,  it  was 
unnecessary  to  call  upon  them. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Aldebson,  R — ^This  was  an  action  brought  by  the  plain- 
tiS,  as  administratrix,  to  recover  damages  for  the  loss 
sustained  by  her  in  consequence  of  the  death  of  her  huft- 
band.  It  appeared  that  the  deceased  had  been  a  workman 
employed  under  a  subcontractor,  at  the  Crystal  Palace,  to 
do  work  there.    The  death  arose  from  the  carelessness  or 

(a)  4  E.  &  R  570.  ((Q  5  Ezch.  343. 

(6)  9  Exch.  223.  {e)  Ante,  p.  833. 

(c)  4  Metcalfe's  Amer.Bep.  40. 
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^66^  negligence  of  another  workman  engage  m  doing  bttflanese 
for  the  defendants,  who  were  the  general  contractors  for  the 
whole,  under  whom  the  subcontractor,  whose  servant  the 
deceased  was,  had  been  engaged  to  perform  a  d^nite  por- 
tion of  the  whole  contract.  The  jvtry  iounA  that  the  de- 
ceased was  so  employed  hy  the  subcontractor,  and  not 
directly  by  the  defendants. 

We  think  that  this  question  must  be  determined  in 
favour  of  the  defendants,  and  that  A  nonsuit  miist  be 
entered.  The  true  principle  is,  in  our  opiiiion,  to  be  found 
in  the  case  of  Hviohi/nBon  v.  Ths  N&wccu/tUf  Tork,  dp  Ber- 
wickRaUway  Compa/ny  (a),  and  it  is  tiiifih^hatamaster  is 
not  in  general  responsible  to  one  servani  tot  an  injury  oc- 
cosioned  to  him  by  the  n^ligenoe  of  a  fellow  sefvatit  whilst 
they  are  acting  in  one  common  service.  Atid  th^  reason  for 
it  in  another  part  of  the  same  judgnient  is  stated  to  be, 
^at  the  servant  undertakes,  as  between  him  and  Uie 
master,  to  run  all  ordinary  risks  6f  the  service,  inciiiding  the 
risk  of  negligence  of  the  other  servants  engaged  in  diseiiaig^ 
ing  the  work  of  their  common  employer.  Hete  both  the 
dervants  were,  at  the  time  of  the  injury,  engaged  in  doing 
the  common  work  of  the  contractors,  the  defendants ;  aiui 
we  think  that  the  sub-contractor  and  i^  his  servants  must 
be  considered  as  being,  for  this  piupose,  the  servants  of  the 
defendants  whilst  engaged  in  doing  work,  each  devoting  his 
attention  to  the  work  neoessaty  for  the  oompietiofi  of  the 
whole,  and  working  together  for  that  purpose.  We  should 
not  give  full  or  reasonable  effect  to  the  principle  which 
governs  such  cases,  (and  which,  aef  stated  in  Priegtty  v. 
Fowler,  mainly  arose  from  the  enormous  in(5onvenieno« 
which  would  ensue  from  holding  the  common  employer  to 
be  liable  in  such  circumstances,)  if  we  were  not  to  extend  it 
as  far  as  the  present  question.  Here  the  workman  comes 
into  the  place  to  do  work  knowingly  and  avowedly  with 

(a)  5  Exclr.  343. 
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othera  The  workman,  as  was  suggested  in  Priestly  v.  ,  ^^^^' 
Fowler,  may,  if  he  thinks  fit^  decline  any  service  in  which 
he  apprehends  injury  to  himself;  and  in  cases  in  which 
danger  is  to  be  apprehended  he  is  just  as  likely,  probably 
more  so,  to  be  acquainted  with  the  risks  he  nms,  than  the 
common  employer  would  be.  K  we  were  to  hold  the 
defendants  liable,  we  should  be  obliged  to  hold  that  every 
contractor,  where  various  tradesmen,  Inricklayers,  plumbers, 
and  the  like  are  employed  to  build  a  house,  would  be  liable 
for  all  accidents  inter  se  to  the  various  workmen  so  em- 
ployed in  the  common  object,  and  it  is  difficidt  to  see  that 
it  could  stop  there, — ^possibly  the  common  employer  of  them 
all  might  be  made  liable  in  such  casea  I^  indeed,  there 
were  any  ground  for  holding  that  the  person  or  persons 
whose  act  caused  the  death  of  the  plaintiff's  husband  were 
persons  not  of  ordinary  skill  and  care,  the  case  would  be 
different;  for  the  defendants  were  bound  to  provide  persons 
of  ordinary  skill  and  care;  but  there  is  no  suggestion  of 
this  sort 

We  think,  therefore,  that  a  nonsuit  should  be  entered. 
The  only  liability  is  on  the  servants  by  whom  the  act  was 
done,  and  not  upon  the  defendants 

Rule  absolute. 
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^^'  7-  Teede  and  Bishop  u  Johnson. 

Declaration  on    i  HE  declaration  stated,  that^  in  consideration  that  tLe 

a  guarantee  oy  .     .  -?  -» 

defendant  for  plaintiffs  would  give  credit  to  one  Jessop,  the  defendant 

goodi>  supplied  guaranteed  the  payment  to  the  plaintiffs  of  all  goods  they 

tiffs  to  J  might  from  time  to  time  deliver  to  Jessop  amomiting  \a> 

^if*'T*^t*  lOOZ. ;   and  that  if  Jessop  should  make  default  in  pay- 

alter  J.  be"  <•  ■  * 

came  indebted  ment  for  such  goods  within  two  months  from  the  detiveiy 
tiib»  J.^beiDg  thereof,  the  defendant  would  on  demand  pay  the  amount 
also  indebted    j^j^^ — ^Averments :  that  the  plaintiflfe  sold  and  delivered  to 

to  other  per-  ^ 

sons,  by  an  in-  Jessop  goods  to  an  amount  not  exceeding  1002.;  that 
tween  J.  of  Jessop  made  default  in  payment  for  the  same  within  two 
R^^dfiTn;  '^^^'^^\  that  all  things  happened  to  entitle  the  plaintiflfe 
of  the  plain-  to  be  paid  by  the  defendant;  and  that  after  the  expiration 
for  themselves  of  the  two  months  the  plaintiffs  demanded  payment. — 

and  the  rest  of  -n        i.  j. 

the  creditors,    Breach:  nonpayment. 

of  the  second  Plea.— That  after  Jessop  became  mdebted  to  the  plain- 
port;  and  the  *^  ^ 

several  other  tiffs,  and  after  the  price  of  the  goods  became  payable^  Jessop 
names  and  being  also  indebted  to  other  persons,  to  wit,  on  &a,  a  certain 
thereunto  sub-  iudenture  was  made. — ^The  plea  then  set  out  the  indenture, 
scribed  and      which  was  between  J.  Jessop,  of  the  first  part ;  S.  Edwards 

set,  being  ere-  ,     , 

ditoraof  J,of  and  J.  Bishop  (one  of  the  plaintiffs)  "trustees,  for  them- 
after  red^g  selves  and  the  rest  of  the  creditors  of  J.  Jessop,  parties 
?btedto*th°'  l^^^to,  of  the  secoud  part;  and  the  several  other  perscms 
parties  thereto  whose  namoB  and  seals  are  hereunto  subscribed  and  sei^ 

of  the  second 

and  third  parts,  in  the  several  sums  set  opposite  to  their  names  in  the  schedule  thereunder 
written,  which  he  was  unable  to  pay  in  full :  it  was  witnessed,  that  J.  assigned  all  his  esti&t» 
and  effects  to  the  said  trustees,  upon  trust  to  pay  rateably  and  without  preference  to  thenk- 
selves  and  their  partners,  and  the  parties  thereto  uf  the  third  part,  the  sums  set  opposite 
their  names  in  the  schedule;  and  in  consideration  of  the  assignment,  the  mveral  ereditora^ 
parties  thereto  of  the  second  and  third  parts,  released  J.  from  all  debts  which  they  or  their 
partners  might  have  a^inut  J.  up  to  the  date  thereof.  Replication  on  equitable  grouud« : 
that  B.  executed  the  deed  in  his  character  of  trustee,  and  not  in  his  character  of  creditor, 
and  that  he  did  so  merely  for  the  purpose  of  declaring  the  trusts  of  the  deed,  and  not  with 
any  intention  of  releasing  the  debt;  that  he  did  not  sign  or  seal  tlie  schedule,  nor  waa  the 
debt  of  the  plaintiffs  contained  therein;  and  that  if  the  deed  operated  in  law  as  a  release,  it 
was  executed  by  mistake,  and  in  ignorance  that  such  would  be  its  legal  effect.  On  de- 
murrer to  the  replication, — HM^  firsts  that,  the  release  being  general  in  its  terms,  the  exe- 
cution of  the  deed  by  B.  operated  as  an  extinguishment  of  the  debt  due  to  the  plaintiffe. 
Secondly,  that  the  facts  disclosed  by  the  replication  did  not  afford  any  answer  to  the  plea 
on  equitable  grounds. 
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being  respectively  creditors  of  J.  Jessop,  of  the  third  part'' 
After  reciting  "  that  J.  Jessop  is  indebted  unto  the  parties 
hereto  of  ihe  second  and  third  parts  in  the  several  sums  jobnson. 
set  opposite  to  their  respective  names  in  the  schedule  here- 
under written,  which  he  is  unable  to  pay  in  full,  and  has 
therefore  proposed  and  agreed  to  assign  all  his  estate  and 
effects  unto  the  said  trustees  for  the  benefit  of  his  creditors : " 
It  was  witnessed,  that»  in  pursuance  of  the  said  agreement, 
&a,  ''J.  Jessop  doth  by  these  presents  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  trustees,  their  executors, 
&a,  all  and  every  the  stock  in  trade,  goods,  wares,  mer- 
chandizes, household  furniture,  &a,  and  all  other  the  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  of  him 
ihe  said  J.  Jessop,^'  &c  :  Habendum  unto  the  said  trustees, 
their  executors,  &a  absolutely :  "  Upon  trust  nevertheless  to 
collect  or  receive,  or  sell  and  dispose  of  the  hereby  assigned 
premises  and  every  part  thereof  &c.,  and  out  of  the  monies 
received  to  pay  all  costs  relating  to  the  trusty  and  in  the 
next  place  to  pay,  retain,  and  satisfy,  rateably  and  propor- 
tionably,  and  without  any  preference  or  privity  to  them- 
selves, the  said  trustees  and  their  partners,  and  the  other  per^ 
sons  parties  hereto  of  the  third  part  who  shall  execute  these 
presents  within  six  weeks  from  the  date  hereof,  the  several 
debts  and  sums  set  opposite  to  their  names  in  the  schedule 
hereto"  &a — The  indenture  lastly  witnessed,  ^  that»  in  con- 
sideration of  the  premises  and  of  the  assignment  therein- 
before contained,  the  several  creditors,  parties  hereto  of  the 
second  and  third  parts,  do  and  each  of  them  doth  acquit^ 
release,  and  for  ever  discharge  the  said  J.  Jessop  of  and 
from  all  and  all  manner  of  debt,  sum  and  sums  of  money, 
bills,  bonds,  note  accounts,  reckonings,  judgments,  execu- 
tions, actions,  suits,  claims,  and  demands  whatsoever,  which 
they  the  said  releasing  parties,  or  any  or  either  of  them, 
their  or  any  or  either  of  their  partner  or  partners  now 
have  or  hereafter  may  have  against  the  said  J.  Jessop,  his 
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1855.^  exc$entoi^,  &e.,  for  or  in  respect  «f  any  debt^  tiaiuRiclioii,  mat- 
ter or  thiii^  Kp  to  thof  day  of  the  dale  ]keteo£"-^Tbe  indcn- 
ttire  ooBjCluded  by  stating  in  ibe  usual  form  tbatthd  partiea 
hdd  tbe^dttnto  setthabr  bands  and  seab:  (then  followed  tbe 
8ehedule).-^Th4  plea  then  arerred,  that  by  the  indentwe 
J.  Bishop  released  J.  JeMop  from  the  debt  due  from  bsm 
to  tbe  plaint^  and  that  the  release  was  slill  in  ibice 
--•{The  {Mntiflb'  debt  waa  sot  mentioned  in  the  sehednle, 
which  waa  flignied  attd  sealed  by  several  of  the  creditois). 

Replication  on  equitable  groimda-^Tfaat  J.  Bishop  waa 
made  party  to  the  deed  in  two  chaiacters^  namely^  aa  trua* 
tee  and  ils  creditor;  and  that  he  executed  the  deed  merely  in 
hda  charact^  of  tnutee^  and  not  in  his  character  of  creditor; 
and  that  he  did  ao  merely  ht  the  pinpose  of  accepting  and 
declaring  the  trusts  contained  in  tbe  deed,  and  not  with  any 
intention  of  releasing  any  debt  due  to  him,  or  any  debt  due 
to  the  piaintiffii  jointly;  fliat  at  fhct  Mid  of  the  deed  there 
wass  aa  appears  from  the  plea,  and  in  fiwt  there  was^  a 
sdiedvde  containing  a  column  headed  "Creditors'  Signa- 
txxPBB/'  for  the  signaturea  of  the  creditors  whoi  should  es^ 
cute  the  deed;  a  oolnmD  alongside  of  it»  and  beaded  "Sealfl," 
for  the  aeala  of  such  creditorB  aa  should  execute  the  deed> 
and  three  other  C(duinn%  headed  "Amount  efDebiy"  lor 
containing  in  figuiea  the  amounts  of  the  debts  oS  duch  laatr 
moitioned  creditora:  that  though  J.  Bishop  signed  and 
exOGUted  the  deed  in  his  character  of  trustee,  yet  he  did  not 
sign  in  the  column  headed  "  Creditors'  Signaturesy"  nor  did 
he  seal  in  the  column  headed  "  Seals^''  nor  was  the  amount 
of  any  debt  due  either  to  him  or  to  the  plainti£b  inserted 
or  contained  or  expressed  in  the  columns  headed  "  Amount 
of  Debt;''  but  he  signed  and  sealed  the  deed  on  the  pan^ 
inent  whereon  the  deed  is  written  above  the  words  "The 
sclredule  above  referred  to,"  and  without  there  ever  being 
atated  in  any  way  the  amount  of  any  debt  as  due  to  J. 
Bishop  or  to  the  plaintifib;  and  by  reason  whereof  it  rea- 
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cKmably  md  md&detkHj  appeaved  alid  mffpeem  otk  the  &ee  i^M# 
of  the  deed,  thfti  J.  Bighop  did  not  execute  the4eed  like  a 
creditor:  that  if  the  deed  operates  at  law  as  a  release  of  the 
debt  due  to  the  jdaintiffi^  it  was  executed  by  X  Bishop  in 
error  and  by  mistake^  and  in  ignocance  on  bis  pari  that 
such  woukl  be  the  legal  effect  and  operation  of  ibe  deed: 
that  J.  Jessop  was  not  induced  to  execute  the  deed  by  any 
promise  by  the  {dadntififa,  or  either  of  thtel^  that  the  debt 
due  from  him  to  the  piainti£E%  or  any  part  thereof  diould 
berelentfedr 
DenMirrer  and  joinder  thssebk 

BaviU  in  support  of  the  demiurrer^^It  is  clear  that  one 
of  seteral  partoeis  may  release  a  debt;  WaUace  v.  Kd- 
8all{a)^  ChrdoVf  t.  Ellis  {]b)*  Then^  as  a  valid  release 
has  been  executed  by  Bishopi  the  facts  stated  in  the  re- 
plication afford  no  answer  on  equitable  grounds.  [Mar- 
tin,  Bl»  referred  to  Cocks  v.  Na8h(fi),  and  Brooks  v. 
Stuart  {d).'\  The  parties  may  have  intended  that  those 
debts  only  should  be  released  whidi  were  specified  in  the 
schedule,  and  opposite  to  which  the  creditors  sealed  and 
signed  their  names;  but  the  question  is  not  what  they  in- 
tended, but  what  they  have  in  fi^t  done.  [Alderson,  B. — 
It  is  not  a  good  equitable  replication^  it  only  amounts  to 
this,  that^  rebus  extantibusy  a  Court  of  equity  would  reform 
the  deed  Bra/imueU,  B^ — A,  Court  of  law  can  only  inter- 
fere where  a  Court  of  equity  would  give  unconditional  relief; 
but  in  this  case  the  plaintifb  might  claim  a  dividend  under 
the  deed.]  The  plamtifiEs  having  executed  a  general  release, 
the  defendant  is  entitled  to  the  rights  incident  to  such  an 
execution;  and  if  the  plaintiffs  have  any  equitable  answer, 
they  should  apply  to  a  Court  of  equity  to  reform  the  deed.: 
Graha/m  v.  Ackroyd  (fi).    It  is  doubtful,  however,  whether 

(a)  7  M.  &  W.  264.  ((/)  9  A.  &  £  ^4, 

(b)  7  Man.  &  G.  607.  (e)  10  Hare,  192. 

(c)  ^  Sing.  Uh 
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^56^  a  Court  of  equity  would  give  relie£  Where  a  person  exe- 
cuted an  indenture  assigning  to  another  all  his  interest  in 
certain  residuary  estate,  and  it  was  subsequently  discovered 
that  the  residuary  estate  oonsisted  partly  of  a  fund,  the  ex- 
istence of  which  was  unknown  to  either  of  the  parties  at  the 
time  of  the  execution  of  the  ind^iture^  it  was  nevertheless 
held  that  the  fund  in  question  passed:  Howki/M  v.  Jaek- 
aon  {ay  Lord  Octtenha/m,  C,  there  says,  "  It  may  be  true 
that  the  parties  did  not  know  of  the  property  in  questi<»; 
and  therefore,  that  in  one  sense  it  may  be  said  not  to  be  in- 
cluded; but  there  was  no  want  oi  intention  to' deal  with 
every  thing  by  the  deed,  but  only  a  lack  of  knowledge  as 
to  the  existence  of  the  particular  fund.''  Here  a  deed  has 
been  executed,  by  which  the  debtor  is  deprived  of  all  his 
property;  and  it  is  consistent  with  the  objects  ci  the  deed, 
that  the  debtor  should  have  a  general  release. 

Hugh  Hill  contril. — It  is  conceded  that  the  replication 
cannot  be  supported,  since  Qraham,  v.  Ackrayd  (b)  is  an  au- 
thority that  the  plaintifis  ought  to  have  apf^ed  to  a  Court 
of  equity  to  reform  the  deed.  The  question  then  dep^ds 
on  the  plea.  It  is  a  well-established  principle,  that  eveiy 
deed  must  be  construed  according  to  the  intention  of  the 
parties  apparent  on  the  £Gtce  of  it  Now,  this  deed  recites 
that  "  Jessop  was  indebted  to  the  parties  thereto  of  the  se- 
cond and  third  parts  in  the  several  sums  set  opposite  to 
their  respeictive  names  in  the  schedule  thereunder  written." 
But  the  debt  which  is  the  subject  of  this  action  is  not  in- 
cluded in  the  schedule.  Suppose  a  person  was  a  creditor 
for  two  different  sums,  one  of  which  only  was  inserted  in 
the  schedule,  would  the  release  operate  on  both?  Where  a 
deed  recited  that  the  defendant  stood  indebted  to  his  cre- 
ditors in  the  several  sums  set  against  their  respective 
names,  and  that  they  had  agreed  to  take  1 5^.  in  the  pound 

(a)  2  Mac  &  G.  372.  (h)  10  Hare,  192. 
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tipon  the  whole  of  their  debts,  and  thereupon  the  creditors,  ^  1856. 
in  consideration  of  the  sum  of  15«.  in  the  pound  paid  to 
them  before  executing  the  release,  did  release  the  defendant 
from  all  manner  of  actions,  debts,  claims^  and  demands  in 
law  and  equity,  which  they  or  any  or  either  had  against 
him,  or  thereafter  could,  should,  or  wight  have,  by  reason 
of  anything  from  the  beginning  of  the  world  to  the  date  of 
the  release,  it  was  held  that  there  was  a  release  of  nothing 
but  the  respective  debts,  and  all  actions  and  demands 
touching  them ;  for  the  general  words  of  the  release  had  re- 
ference to  the  particular  recital,  and  were  governed  by  it: 
Payler  v.  Homeraha/m  (a).  [Marti/n,  B. — ^That  case  would 
have  applied  if  this  had  been  a  release  of  the  sums  set  op- 
posite to  the  names  of  the  parties,  but  the  release  is  general 
in  its  terms.]  The  recital  shews  that  it  was  only  intend-** 
ed  to  apply  to  the  debts  mentioned  in  the  schedule. 
[Martin,  B. — ^There  is  nothing  to  limit  its  operation  as  in 
Payler  v.  Homeraha/m.  The  release  appears  to  have  been 
deliberately  framed  for  the  purpose  of  extinguishing  all  the 
debt&  Bra/nwoell,  R — ^Would  this  deed  have  any  opera- 
tion unless  it  released  all  the  debts?] 

Alderson,  R — I  am  of  opinion  that  the  plea  is  good. 
It  shews  a  general  release  of  all  debts  due  from  Jessop  to 
the  creditors,  parties  of  the  second  and  third  parts.  There- 
fore, it  released  this  debt  But  then  there  is  an  equitable 
replication^  that  Bishop  signed  the  deed  as  a  trustee  only^ 
and  not  as  a  creditor.  That  replication  was  properly  aban- 
doned, because  it  discloses  matter  which  can  only  be  dealt 
with  in  a  Court  of  equity,  for  a  Court  of  law  has  no  power 
to  enforce  anything  which  depends  on  a  condition,  and  con- 
sequently an  equitable  replication  must  be  such  that  a 
Court  of  equity  would,  under  the  circumstances,  give  un- 
conditional relief 

(a)  4  M.  &  Sei.  42a 


SIC 


iion  depends  oo  the  true  conrtraciioii  nf  tlie  deed.  No 
doobl  the  intaitioa  wa%  that  all  partia  who  were  credifcon 
and  baand  by  the  deed,  ahonld  aeal  aod  agn  thf^  namei 
in  the  Bchednle  oppoiite  to  die  mns  Ibrwhidi  they  daimed 
U>  be  crediteiu  But  the  release  is  not  «^^»*^  to  the  mills 
00  set  down.  If  it  were,  a  creditor  mi^  have  omittftd  bis 
debt^  and  then  the  rekaae  would  not  have  operated  to  <&- 
dbarg^  it  Hie  right  to  niaintain  an  action  in  reqiect  of 
a  debt  afiected  by  bat  not  included  in  a  deed  ai  this  de- 
scription dqpends  on  a  different  princiide^  viz.  that  all  psr* 
ties  oi^t  to  act  &irly  and  honestly  towards  eadi  other. 
In  these  oase^  however,  a  juiy  are  rductant  to  find  a  per- 
son guiUy  ot  fiaud.  This  deed  is  framed  to  avoid  an j 
difficulty  0i  ibai  kind,  for  it  contains  a  general  release; 
and  the  parties  who  lOEecated  it  released  every  debt  due  at 
the  time  of  the  exaeution;  therefore^  even  if  the  tnw 
amopnt  of  the  debt  were  not  inserted,  it  would  be  baxred 


BmmwKU^  B.-^!  am  of  the  same  qpinion. 


Judgment  for  the  defendant 
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RiDCAL  V.  Fort  and  Another.  F^.  d. 

UeCLARATION. — For  that  the  defendants  converted  Ko  action  wiu 
to  their  own  use,  or  wrongfully  deprived  the  plaintiff  of  the  AeM^uk- 
use  and  possession  of  the  plaintiff's  goods^  that  is  to  say,  ^^^  «^eoa- 
househoid  furniture  of  the  plaintiff    And  also,  for  that  the  ^^*  of  fi.  fa. 
defendants  detained  from  the  plaintiff  his  goods  Bud  cbat-  and  other  ex- 
cels, that  is  to  say,  his  household  fuixiitur^  &c.  S^SiL^'JlS 
Flea  to  first  couaoit^-^^That  before  the  said  time  when  &c.  debtor,  who 

has  petitioned 

in  that  xx)unt  mentioned,  a  writ  of  our  Lad j  the  Queen,  under  the  5  & 
called  a  fieri  budm,  was  issued  out  of  the  Court  ^f  Ex-  and^Tftsvioi. 
chequer  of  Pleas  at  Westminster,  diiwted  to  the  sheriff  of  5,e^)^*^ 
Lancashira-^The  plea  then  set  out  the  wril^  which  com-  protected  firom 
manded  the  sheriff  to  levy  182. 5^.  8d.,  which  the  "  liverpool  I^^^ibey' 
Tradesman's  Loan  Company"  recovered  by  a  judgment  ^^ib^|[^u: 
against  the  defendant  in  the  Court  of  Pajraage  of  the  bo-  ?^^^  ^^  ^® 

,  Court  for  an 

rough  of  Liverpool,  and  upon  which  judgment  the  company  order  on  the 
obtained  leave  to  issue  execution  out  of  the  Court  ^  Sx-  Rt^^^themT 
chequer,  by  order  of  ajudga  The  plea  th^en  stated,  that 
the  writ  was  indorsed  to  levy  221.  I08.iid.  and  interest, and 
was  delivered  to  the  defendant  R  Forj^  who  was  sheriff  of 
Lancashire  to  be  ewcnted.-^^''  By  virtue  of  which  writ^  the 
defendant  B.  Fort^  as  such  sheiifl^  And  whilst  the  same  wae 
in  force,  and  before  the  j»tum  thereof  aod  within  his  bailv- 
wick;  at  the  said  time  when  &c.  in  the  first  count  naen- 
tioned,  did  then  seize  and  taJce  in  execution  the  goods  and 
chattels  ivf  the  plaintiff  fi>r  the  purpoas  of  leq^ying  the  said 
monies  so  directed  to  be  levied:  qua  sunt  eadem,  &a'' 

There  was  a  Bimilar  plea  to  the  second  county  4X)ncluding 
with  ha  allegation  that  K  Fort,  as  such  aherifi^  ^*  seizedaad 
took  in  execution  And  detained  the  goode  and  chattels  of 
the  plaintiff  in  the  second  count  mentu)ned,£>r  the  purpose 
of  levying  the  monies  so  directed  to  be  levied'' 

BeplicaUon  to  plea  to  first  count-^TbAt^  be&npe  the  der 
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1866^  livery  to  the  defendant  B.  Fort  of  the  said  writ  to  be  exe- 
cuted, and  before  the  committing  by  the  said  defendant  of 
the  said  grievances,  and  after  the  passing  and  coming  into 
operation  of  a  certain  Act  of  Parliament,  made  and  passed 
&C.  (5  &  6  Vict,  a  116),  and  of  a  certain  other  Act  &a  (10 
&  11  Vict  a  102),  a  petition  for  protection  from  process  by 
virtue  of  the  said  statutes  was  duly,  and  in  all  respects  con- 
formably to  the  said  statutes,  presented  and  filed  by  Uie 
plaintiff  (he  being  then  a  person  entitled  to  present  the 
same  according  to  the  said  statutes,  and  having  resided 
elsewhere  than  within  the  district  to  which  the  jurisdiction 
of  the  said  Court  and  the  Oommissioners  thereof  under  the 
said  aforesaid  Acts  was  by  the  last-mentioned  Act  re- 
stricted) to  the  County  Court  of  Lancashire  holden  at 
Manchester,  within  whose  district  the  plaintiff  had  resided 
for  six  calendar  months  next  immediately  preceding  the 
time  of  filing  his  said  petition ;  and  that  thereupon  the  said 
Court  gave  a  protection  to  the  plaintiff  firom  all  process 
whatever,  either  against  his  person  or  property,  of  every 
description,  and  the  said  protection  remained  in  force  from 
thence  up  to,  until,  and  after  the  committing  of  the  griey- 
ances  in  the  first  count  mentioned. — ^Averments :  that  the 
property  of  the  plaintiff  was  at  the  said  time  when  &a 
vested  in  the  assignees  of  his  estate  and  effects  according  to 
the  said  statutes,  save  and  except  the  goods  and  chattels  in 
the  plea  mentioned  to  have  been  seized  and  taken  by  the 
defendant  R  Fort,  and  in  order  to  seize  and  take  which  the 
grievances  in  the  first  count  mentioned  were-committed :  that 
the  goods  and  chattels  were  and  consisted  of  bedding  and 
other  necessaries  of  the  plaintiff  not  exceeding,  together 
with  certain  wearing  apparel,  working  tools,  and  implements 
of  the  plaintiff  in  the  whole  the  value  of  201.,  whidi  had 
been  duly  excepted  by  the  plaintiff  in  his  petition  from  the 
operation  of  the  said  Acts,  and  the  same  with  the  values 
thereof  respectively  had  been  and  were  fully  and  truly 
described  by  the  plaintiff  in  his  schedule  according  to  the 
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said  Acts :  that,  at  the  time  of  the  committing  of  the  said         1856. 
grievances,  the  defendant  R  Fort  had  notice  and  knowledge 
of  all  the  premiseB  in  this  replication  aforesaid. 

There  was  a  similar  replication  to  the  plea  to  the  second 
count 

Demuirer  to  each  replication. — Joinders  therein. 

WeUby  in  support  of  the  demurrer. — First,  the  goods  in 
question  were  not  protected  from  seizure  under  the  writ  of 
fi.  fa.  The  only  protection  was  in  respect  of  the  property 
vested  in  the  assignee&  The  5  &  6  Vict  c.  1 16,  &  1,  enables 
any  person  not  being  a  trader,  or  being  a  trader  and  owing 
less  than  3002.,  to  present  a  petition  for  protection  from 
process  to  the  Court  of  Bankruptcy,  and  thereupon  the  . 
court  may  give  a  protection  to  the  petitioner  from  aU  pro- 
cess either  against  his  person  or  property,  which  shall  con- 
tinue in  force  until  the  appearance  of  the  petitioner  in 
court;  and  upon  the  presentation  of  such  petition  all  the 
estate  and  effects  of  the  petitioner  become  vested  in  the 
official  assignee.  That  Act  was  amended  by  the  7  &  8 
Vict.  c.  96,  which  provides  that  the  property  of  the  peti- 
tioner shall  vest  in  the  assignee  or  assignees  for  the  time 
being  by  virtue  of  their  appointment :  sect  4.  The  9th 
section  enacts,  ''  That  the  wearing  apparel,  bedding,  and 
other  necessaries  of  the  petitioner  and  his  family,  and  the 
working  tools  and  implements  of  the  petitioner,  not  exceed- 
ing in  the  whole  the  value  of  20Z.,  may  be  excepted  by  the 
petitioner  in  his  petition  from  the  operation  of  the  said  re- 
cited Act  and  of  this  Act,  and  in  such  case  shall  be  alto- 
gether excluded  from  the  operation  of  the  said  Acts.'' 
Therefore  the  property  in  the  excepted  articles  remains  in 
the  petitioner,  and  they  are  as  much  subject  to  seizure 
under  a  writ  of  fi.  fisL  as  they  were  before  the  petition  was 
presented. — Secondly,  assuming  that  the  excepted  articles 
were  protected,  this  action  cannot  be  maintained,  for  the 
sheriff  has  merely  acted  in  obedience  to  the  writ     If  liable 

VOU  XI.  K  K  K  EXCH. 
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1B5S.  at  all,  he  can  only  be  liaUe  in  an  action  on  the  caae;  diarg* 
iDg  Iiim  with  Bonng  the  goods  maliaoaBiy  and  without 
reasonable  and  probable  cameL  Sadk  m  the  law,  not  only  as 
r^;aids  a  sheti£^  but  alao  the  plaintiff  in  an  action. 
Evxirt  T.  Jones  (a)  decided  that  tzeqnfls  cannot  be  main- 
tained against  a  creditor,  whoi,  without  maliee,  sues  oat  a 
writ  of  ca^  sa.  upon  a  judgment  r^nlaxly  obtained  by  him 
against  lus  debtor  after  the  debtor's  disdiaige  imder  the 
Irish  Insolvent  DebioiB  Act^  3  &  4  Yict  c.  107.  The  writ 
is  not  rendered  jDegai  and  T<nd  ab  initio  by  the  mere  cur- 
cmnstanoeof  the  goods  being  protected  from  seiznra  Pro- 
tection of  goods  does  not  differ  from  pmil^;e  of  the  perscm; 
and  in  Magiuiy  t.  Bwrt  Qi)  it  was  held  that  no  acticm  lies 
against  a  sheriff  or  his  officer  for  arresting  a  party  attending 
mider  a  summons  from  a  oomrt,  though  it  is  alleged  that  the 
party  was  thereby  privileged,  and  that  the  defendants  knew 
the  &ct^  and  made  the  arrest  malidously.  Yea/rdey  v. 
Hecme  (p)  is  an  authority  that  neither  the  plaintiff  nor  his 
attorney  is  liable  in  trespasB  for  taking  in  execution  a  de- 
fendant who  is  protected  under  the  Bankrupt  Act,  5  &  6 
Vict  c.  116,  &  4.  The  same  principle  applies  here.  It 
cannot  be  said  that  the  sheriff  has  wrongfuUy  deprived  the 
plaintiff  of  his  gooda  The  sheriff  was  not  bound  to  notice 
the  protection,  his  duty  was  to  ob^  the  writ :  Tarlton  v. 
Fisher  (d). 

J*.  Henderson  contrk — ^The  sheriff,  having  seized  the 
goods  with  notice  of  their  protection,  is  liable  in  this  form 
of  action.  The  5  &  6  Vict  a  116,  &  1,  enables  the  court 
to  order  "a  protection  to  the  petitioner  from  all  process 
whatever  either  against  his  person  or  his  property  of  every 
description;"  and  upon  the  presentation  of  his  petition  all 
his  estate  and  effects  vest  in  the  official  assignee.     By  sec- 


(a)  14  M.  &  W.  774.  (c)  14  M.  &  W.  322. 

(6)  6  Q.  B.  381.  (^0  2  Dong.  671. 
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tioH  5,  the  protectioii  may  be  firom  time  to  time  renewed,      ^  l&56^ 
imtil  the  final  order  for  protection  and  distribution.    By 
the  7  &  8  Vict  c.  96,  s.  9,  the  legislature,  firom  motives  of 
policy  or  humanity,  has  allowed  certain  effiacts  of  the  peti- 
tions to  be  excepted  firom  the  operation  of  that  Act  Those 
effects  therefore  do  not  vest  in  the  assignees  so  as  to  be  dis- 
tributable amongst  the  creditors,  but  they  are  nevertheless 
within  the  order  of  protection  firom  process.    If  not,  this 
absurdity  would  follow,  that  though  the  legislature  has  said 
that  the  excepted  artides  shaU  not  be  taken  by  the  general 
body  of  creditors,  yet  they  might  be  taken  by  a  single 
creditor.    [Alderson,  R — It  is  not  necessary  for  us  to  de^ 
termine  that  question,  but  I  am  disposed  to  agree  that  the 
excepted  articles  are  protected ;  but  then  the  remedy  is  to 
apply  to  the  Court  to  order  the  goods  to  be  restored.]    If 
the  protection  remains  as  to  the  excepted  articles,  the 
sheriff  is  liable  in  this  form  of  action  for  wrongully  taking 
them.     The  5  &  6  Vict  c.  116,  s.  1,  says  not  only  that  the 
protection  shall  continue  in  force,  but  '*  that  all  process 
shall  be  stayed.^'    [MwrtiTi^  B. — ^The  sheriff  is  ordered  to 
levy  on  the  defendant's  goods,  and  he  is  bound  to  do  so;  then 
how  can  he  be  liable  to  an  action  for  obeying  the  order  of 
the  CSourt  ?]     He  has  seized  the  goods  with  knowledge  that 
the  legislature  has  stayed  the  process.    [Alderaon,  B. — 
How  can  the  sheriff  tell  whether  the  excepted  articles  are 
really  protected  ?    It  is  both  difficult  and  inconvenient  to 
make  the  sheriff  decide  upon  the  meaning  of  an  Act  of 
Parliament] 

Wdsby  was  not  called  upon  to  reply. 

Alderson,  B. — The  defendants  are  entitled  to  judgment 
A  writ  is  delivered  to  the  sheriff  commanding  him  to  levy 
on  the  plaintiff's  goods.  The  sheriff  has  no  means  of  know- 
ing whether  the  goods  are  in  &ct  protected  fi'om  seizure; 
and  if  he  acts  in  obedience  to  the  writ,  that  is  a  sufficient 

K  K  K  2 
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1856.  defence  to  an  action  against  him.  It  may  be»  that^  if  he 
wrongfully  and  maliciously  seizes  the  goods,  he  is  liable  in 
an  action  on  the  casa  Here  however  the  only  question  is, 
whether  the  sheriff  has  a  right  to  do  what  he  has  done;  and 
in  my  opinion  he  had.  I  am  by  no  means  disposed  to  say 
that  Mr.  Henderson's  argument  on  the  first  point  is  not 
correct  It  may  be,  that  the  petitioner  is  entitled  to  a 
general  protection  for  all  his  property  up  to  the  time  of  the 
final  order;  but,  if  so,  he  will  have  a  protection  for  the  ex- 
cepted articles  in  a  different  form.  If  these  goods  are 
really  excepted  from  the  operation  of  the  Acts,  the  proper 
course  was  to  apply  to  the  Court  to  order  the  sheriff  to 
withdraw  and  restore  them,  not  to  bring  an  action  against 
him  for  simply  obeying  the  ¥nrit  If  this  action  would  lie, 
the  Courts  have  been  in  fault  in  jnot  introducing  an  ex- 
ception into  writs  as  to  privileged  persons  and  protected 
goods.  That  has  never  been  done ;  and  in  all  the  cases  of 
privilege,  whether  on  the  ground  of  the  person  being  a 
member  of  the  legislature,  or  having  a  duty  to  perform 
about  the  person  of  the  Queen,  or  from  any  other  cause, 
it  has  always  been  considered  that  the  sheriff  is  justified  if  he 
obeys  the  commands  of  the  writ»  and  that  the  privil^ed 
party  must  apply  to  the  Court  for  his  discharga  The  same 
principle  applies  to  goods  which  are  protected. 

Martin,  B. — I  am  not  aware  of  any  case  in  which  it  has 
been  held  that  an  action  is  maintainable  against  a  sheriff 
who  has  simply  obeyed  the  directions  of  a  writ  Indeed,  it 
would  be  strange  if  a  person  who  is  bound  to  obey  the  orders 
of  the  Court  was  held  responsible  for  acting  in  direct  obe- 
dience to  them.  It  is  true,  that  in  some  cases  of  bank- 
ruptcy the  sheriff  has  been  held  liable  in  trover  for  taking 
in  execution  the  goods  of  the  defendant,  although  he  had  no 
notice  of  the  act  of  bankruptcy ;  but  there,  by  reason  of  the 
legal  relation  of  the  act  of  bankniptcy,  he  was  in  fact  seidng 
the  goods  of  a  different  person  than  that  mentioned  in  the 
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writ    But  in  this  case  what  has  the  sheriff  done  ?    He  ils     ^  ^^^' 

directed  to  levy  on  the  goods  of  the  plaintiff,  and  he  does 

so.    Then  it  is  said  that  he  is  liable  to  an  action  by  reason 

of  that  act.     I  concur  that  we  are  bound  to  give  effect  to 

the  language  of  the  legislature,  and  that  if  the  Act  made 

him  responsible  I  should  yield  to  it ;   but  by  analogy  to 

similar  cases  we  may  give  full  effect  to  the  Act,  and  do  no 

injustice,  by  reading  the  words  "  and  all  process  be  stayed  " 

as  meaning  that  all  process  shall  be  stayed  by  authority  of 

the  Court  out  of  which  it  issues.     I  decline  to  give  any 

opinion  as  to  whether  the  excepted  articles  are  protected. 

Possibly  the  protection  extends  to  all  the  goods;  but  my 

judgment  proceeds  on  this  broad  ground,  that  no  action  will 

lie  against  a  sheiijff  for  seizing  goods  in  obedience  to 

a  writ. 

Bramwell,  B. — I  am  inclined  to  think  that  Mr.  JTeu- 
derson  is  right  as  to  the  first  point  Upon  presenting  the 
petition,  the  court  give  to  the  petitioner  a  protection  from 
all  process  against  his  person  or  property,  and  all  his  estate 
and  effects  vest  in  the  assignee,  to  be  dealt  with  as  the  Acts 
require.  But  then  he  is  at  liberty  to  except  certain  articles, 
so  that  they  do  not  pass  to  the  assignee;  bu(  it  may  be 
that  the  order  for  protection  extends  to  them.  It  is  not, 
however,  necessary  to  decide  that  point  But  assuming 
that  these  goods  are  protected,  then  comes  the  question 
whether  the  sheriff  is  liable  to  an  action  for  seizing  them. 
It  would  be  a  hard  case  if  he  were,  and  I  am  not  sure  that 
it  might  not  prejudice  the  execution  creditor.  It  seems  to 
me  that  the  validity  of  the  order  for  protection  is  contin- 
gent on  everything  taking  place  as  required  by  the  1st  sec- 
tion of  the  5.&  6  Vict  c,  11 6.  Then  suppose  the  petitioner 
is  a  trader  owing  more  than  '300{.,  how  is  the  sheriff  to 
know  that  fact?  Or  suppose  the  sheriff  refuses  to  levy 
because  there  is  an  order  for  protection,  would  he  be  liable 
to  an  action  at  the  suit  of  the  execution  creditor,  because. 
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^^^'  ^  although  there  was  in  hd  an  order  for  protection,  yet,  the 
order  being  void,  he  ought  to  have  seised?  It  is  impossible 
for  the  sheriff  to  find  out  whether  aU  the  requisites  of  the  sta- 
tute have  been  complied  with.  Mr.  Henderaon  says  that 
there  is  a  positive  enactment  that  "  all  process  shall  be  stay- 
ed ; "  but»  upon  looking  at  the  two  Acts,  it  will  be  found  that 
itisnotso.  The  provision  in  the  first  Act,  that ''all  prooees  be 
stayed/'  was  nugatory,  because,  ipso  facto,  upon  the  presenta- 
tion of  the  petition  all  the  petitioner's  property  vested  in  the 
official  assignee,  and  consequently  there  was  nothing  upon 
which  the  enactment  could  operate.  The  second  Act  says^ 
certain  articles  may  be  *'  excepted  firom  the  operation  "  of 
those  Acts.  I  may  here  observe,  that  there  is  an  analogous 
case  under  the  bankrupt  law.  The  X^Zih  section  of  the 
Bankrupt  Law  Consolidation  Act,  12  &  13  Vict  a  106, 
which  provides  that  a  bankrupt,  if  arrested,  shall  be  di^ 
charged  on  producing  his  protection,  imposes  a  penalty  on 
any  officer  who  shall  detain  him  long^  than  is  neoessaiy 
for  obtaining  a  copy  of  the  protection.  Does  not  that  im- 
ply that  the  officer  has  a  right  to  arrest  ?  but  if  he  detains 
he  must  pay  the  penalty. 

Judgment  for  the  defendanl 
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IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  Exchequer.) 


Tkuscott  v.  The  Master  &  Wardens  of  the  Merchant       Feb,  6. 

Tailors'  Company. 

J.  HE  declaration  stated  that  the  plamtifGs  were  possessed  The  custom  of 

r  1-11-  j_x*i_*iji-  J  •  •      London,  whioh 

of  a  scnooi-nouse  and  certain  btiildings  and  premises,  in  enabled  the 
which  were  certain  windows,  to,  into,  and  through  which  the  ^ent^ho^ 
plaintifls  were  entitled  to  have  the  light  and  air  come  and  ^  ei«ct  a  new 

house  on  the 

enter,  and  the  defendant,  by  causing  to  be  erected,  and  by  old  founda- 

continuing,  certain  walls  and  buildings  near  to  the  said  hei^^andso 

windows,  walls,  buildings,  and  premises  of  the  plaintiff,  obstruct  the 

obstructed,  hindered,  and  prevented  the  light  and  air  from  through  his 

coming  and  entering  to.  into,  and  through  the  same,  and  in  ''^^^. 

80  ample  and  beneficial  a  manner  as  they  should  have  done  fjj^il*^" 

and  otherwise  would  have  done,  and  darkened  and  obscured  S"^  wction  of 

the  Prescrip- 

the  said  windows,  buildings,  and  premises  of  the  plaintiffi,  tiv^  Act^  2  & 
to  the  great  injury,  inconvenience,  and  annoyance  of  the  7^.        '  ^ 
plainti&  in  the  use  and  enjoyment  of  the  said  windows, 
buildings,  and  premises,  &c. 

Plea. — ^That  the  said  school-house,  buildings,  premises, 
and  windows  were  and  are  in  the  city  of  London ;  and  that 
in  the  city  of  London,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  there  hath  been  and  still  is  an 
ancient  and  laudable  custom  there  used  and  approved  of, 
that  if  any  person  or  persons  or  body  corporate  has  or 
have  a  messuage  or  house  in  the  said  city  near  or  con- 
tiguous and  adjoining  to  another  ancient  messuage  or  house, 
or  the  ancient  foundations  of  another  ancient  messuage  or 
house,  in  the  said  city,  of  another  person  or  persons  or  body 
corporate,  his  or  their  neighbour  there,  and  the  windows  or 
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1666.  lights  of  such  messnage  or  house  as  first  aforesaid  are  look- 
Tbusooi?  ing  fronting,  or  situate  towards,  upon,  or  over  or  against  the 
MisBCHAifT  ^^  other  ancient  messuage  or  house,  or  ancient  foundatioDS 
Tailobb'  Co.  of  another  ancient  messuage  or  house,  of  such  other  person  or 
peisons  or  body  corporate,  his  or  their  neighbour  there,  so 
heing  near,  adjacent,  contiguous,  or  adjoining,  although  such 
messuage  or  house  as  first  aforesaid  and  the  lights  and 
windows  thereof  be  or  were  ancient,  yet  such  other  pers<»i 
or  persons  or  body  corporate,  his  or  their  neighbour,  being 
the  owner  or  owners  of  such  other  ancient  messuage  or 
house  or  ancient  foundations,  so  being  near,  adjacent^  or 
adjoining,  by  and  according  to  the  custom  of  the  said  city, 
in  the  same  city  for  all  the  time  aforesaid  used  and  ap- 
proved, well  and  lawfully  may,  might,  and  has  used  at  his 
or  their  wiU  and  pleasure,  his  or  their  said  other  messuage 
or  house  so  being  near,  adjacent,  or  adjoining,  by  building 
to  exalt  or  erect,  or  of  new  upon  the  said  ancient  foonda- 
tions  of  such  other  messuage  or  house  so  being  near,  ad- 
jacent, or  adjoining,  to  build  or  erect  a  new  messuage  or 
house,  to  such  height  as  the  said  owner  or  owners  shall 
please,  agamst  and  opposite  to  the  said  lights  and  windows 
near  or  contiguous  to  such  other  messuage  or  house,  and  by 
means  thereof  to  obscure  and  darken  such  windows  or  lights^ 
unless  there  be  or  hath  been  some  writing,  instrument^  or 
record  of  an  agreement  or  restriction  to  the  contrary  thereof 
in  that  behalf.  That,  before  and  at  the  time  of  the  aliened 
grievances,  the  defendant  was  seized  and  possessed  of  an 
ancient  messuage  and  house,  and  the  foundations  of  a  cer- 
tain ancient  messuage  and  house  in  the  city  of  London, 
near,  adjacent,  contiguous,  and  adjoining  to  the  said  school- 
house  and  buildings  and  premises  of  the  plalntiffi,  and  to- 
wards which  the  said  windows  looked  and  fironted,  and 
being  so  seised,  and  there  being  and  having  been  no  writing, 
instrument,  or  record  of  an  agreement  or  restriction  to  the 
contrary  thereof  in  that  behalf,  the  defendants,  before  and  at 
the  time  of  the  alleged  grievances,  according  to  the  said 
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custom,  exalted  and  erected  his  said  ancient  messuage  and 
house,  and  of  new  upon  the  said  ancient  foundations  built 
and  erected  a  new  messuage  and  house  against  and  opposite 
to  the  said  windows  of  the  plainti£G9,  and  thereby  a  little  and 
to  a  necessary  and  unavoidable  extent  obscured  and 
darkened  such  windows :  quse  sunt  eadem  &c. 

Beplication. — ^That  the  said  access  and  use  of  light  and 
air  to  and  from  the  school-house,  buildings,  and  premises 
into  and  through  the  said  windows^  which  access  and  use  of 
light  and  air  was  so  obstructed  and  injured  by  the  defend- 
ant's acts,  had  been  and  was  actually  enjoyed  with  the  said 
school-house,  buildings,  and  premises  as  of  right  and  without 
interruption  by  the  respective  occupiers  of  the  school-house, 
buildings,  and  premises,  for  and  during  the  full  period  of 
twenty  years  next  before  the  commencement  of  this  suit 
and  before  the  said  obstruction  and  injury ;  and  that  the 
said  access  and  use  of  light  and  air  was  not,  during  the  said 
twenty  years  or  any  part  thereof  enjoyed  as  aforesaid  by  or 
by  reason  of  any  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing.  And  the  plain- 
ii&  at  the  said  times  when  &c.  were  the  occupiers  of  the 
said  school-house,  buildings,  and  premises. 


1866. 
Tbuboott 

9, 
ICnOHANT 

Tailobb'  Co. 


Demurrer  and  joinder  therein. 


MoTUague  Smith  (PulUng  with  him)  for  the  plaintiff  in 
error  (the  defendant  below). — This  custom  of  the  city  of 
Ix)ndon,  which  is  confirmed  by  statutes,  and  therefore  has 
the  force  of  an  Act  of  Parliament,  has  not  been  abrogated 
by  the  Prescription  Act,  2  &  3  Will  4,  c.  71,  s.  3  (a).   First, 


(a)  Enacts,  "that  when  the 
access  and  use  of  light  to  and  for 
any  dweliing-honse,  workshop,  or 
other  building  shall  have  been 
actually  enjoyed  therewith  for 
the  full  period  of  twenty  years, 
without  interruption,  the  right 
thereto  shall  be  deemed  absolute 


and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  ap- 
pear that  the  same  was  enjoyed 
by  some  consent  or  agreement 
expressly  made  or  given  for  that 
purpose  by  deed  or  writing." 
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Tbuboott 

V. 

Mbbohant 
Tailobs'  Co. 


it  is  not  such  *  a  custom  as  is  pointed  at  by  that  Act ;  and 
secondly,  the  custom,  having  the  force  of  an  Act  of  Parlia- 
ment, cannot  be  abrogated  \nthout  express  words  for  that 
purpose.  First,  the  judgment  in  the  Court  below  pro- 
ceeded on  the  authority  of  The  SaUera  Company  v.  Jay  (a), 
where  the  Court  of  Queen's  Bench  held  that  the  custom 
was  no  longer  a  defence  to  an  action  for  building  so  as  to 
darken  windows  which  had  been  enjoyed  without  interrup- 
tion for  twenty  years;  but  on  that  case  being  cited  in 
Regina  v.  The  Mayor  of  London  (6),  Lord  DenTnan,  C.  J., 
said  ''That  case  was  not  much  considered.  I  myself 
thought  there  might  have  been  more  argument  upon  it 
than  there  was."  The  object  of  the  Prescription  Act  was 
to  lessen  the  evidence  necessary  to  support  the  rights  not  to 
abrogate  adverse  right&  These  two  rights  existed  before 
that  Act  passed.  The  owner  of  an  ancient  house  bad  a 
right  to  the  free  access  of  light  and  air,  and  the  owner  of  an 
adjacent  house  had  a  right  to  btiild  a  new  house  on  the 
ancient  foundations  to  any  height  The  former  right  was 
not  destroyed  by  the  latter;  it  existed  as  an  independent 
right,  though  its  enjoyment  might  be  interfered  with  by  the 
exercise  of  the  custom.  In  Mosdey  v.  Bvll^  cited  and 
recogmsed  in  Hughes  v.  Keme  (c),  a  custom  alleged  in  the 
city  of  York  to  stop  lights  by  building  on  new  foimdations 
where  no  house  was  before,  was  adjudged  void  That  shews 
that  these  two  rights  are  not  repugnant^  for  otherwise  this 
custom  would  not  have  been  affirmed :  PVwm/mer  v.  Bemr- 
tham  (d),  Wynstanley  v.  Lee  {e).  In  a  note  to  AldrecPs 
case  (/)  it  is  said,  "  Where  a  particular  prescription  or  cus- 
tom is  pleaded,  another  prescription  or  custom  repugnant 
to  it  cannot  be  replied  without  traversing  the  former  pre- 
scription or  custom :  1  Hell.  Ab.  566,  RuaaeU  &  Broker's 


(a)  3  Q.  B.  109. 
(6)  13  Q.  R  1. 

(c)  Yelv.  216;  1  Bulst.  115 nom 
Hugha  v,Keymi9k;  Godbolt,  183, 


nom  Hughes  and  Kevnii% 

(d)  1  Burr.  248. 

(e)  2  Swanst  333. 
(/)  9  Bep.  59. 
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case  (a),  Murgatroi4  v.  Law  (6),  Spooner  v.  Da/y  (c).   But        1856. 
a  prescription  or  custom  may  be  pleaded  in  answer  to     Tbuscott 
another  without  a  traverse^  where  the  latter  is  not  incon-  .  hsbotant 
sistent  with  but  merely  a  qualification  of  the  former:    Tailom'Co. 
Kenchi/n  v.  Knight  {d),  Parkm  v.  RadcUffe  (e),  Bac.  Ab, 
''Custom^'"  H.  In  point  of  title,  the  two  rights  may  co-exist> 
though,  in  point  of  interest,  the  one  may  interfere  with  the 
other.     In  Sir  H.  CdUhrop'a  report  of  the  case  of  Hughes 
V.  KeeTie  (/),  it  is  said  that  it  was  resolved,  "  that  the  cus- 
toms of  London  wiU  not  enable  a  man  to  erect  a  new  house 
upon  a  void  space  of  ground,  whereby  the  ancient  lights  of 
an  old  house  are  stopped  up ;  for  the  first  owner  of  the  old 
house  having  possession  of  a  kwfal  easement  and  profit, 
which  hath  been  belonging  unto  the  house  by  prescription, 
time  out  of  mind  of  man,  may  not  be  prescribed  out  of  it 
by  another  thwartmg  custom  which  hath  been  used  time 
out  of  mind  of  man,  but  the  latter  custom  shall  rather  be 
adjudged  to  be  void,  and  prescription  against  a  prescription 
will  never  be  allowed  by  the  law ;     .     .     .    .    that  if  the 
new  house  be  only  erected  upon  the  ancient  foundation,  with- 
out any  enlargement  either  in  longitude  or  latitude,  how- 
soever it  be  made. so  high  that  it  stoppeth  up  the  lights  of 
the  old  house,  yet  he  is  not  subject  unto  any  action,  be- 
cause the  kw  authoriseth  a  man  to  build  as  high  as  he  may 
upon  an  ancient  foundation."    [Coleridge^  J. — ^What  mean- 
ing could  the  legislature  have  had  by  the  introduction  of 
the  words  "  any  local  usage  or  custom  to  the  contraiy  not- 
withstanding.'^]     They  have  reference  to  local  usages  and 
customs  affecting  the  mode  of  acquiring  the  right,  for  in- 
stance, there  might  be  a  custom  in  a  manor  that  ancient 
windows  should  be  presented  by  a  jury,  or  that  the  right 
should  not  be  acquired  until  a  certain  period  after  notice 

(a)  2  Leon.  200  ;  3  Leon.  218.  {d)  1  Wik.  253;  1  W.  Black. 

{h)  Garth.  117.  49. 

{c)  Cro.  Car.  432;  W.  Jones,  («)  1  Bos.  &  P.  283. 

376.  (/)  Calthrop,  41. 
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,  ^Q^^'  ^  had  been  given  to  a  neighbour.  The  Act  does  not  affect 
Tbuscott  customs  such  as  that  of  the  city  of  London  for  persons,  who 
Mbbchant  ^^y^  occasion  to  erect  or  pull  down  any  building  near  a 
Tailobs*  Ck).  public  way,  to  put  up  a  hoarding  so  as  to  obstruct  or  inclose 
the  way:  Bradbee  v.  Oovemars  of  Christ's  HospvtaH^ 
[Cresswellf  J. — ^The  3rd  section  uses  the  word  imdefea- 
sihle :  how  can  it  be  indefeasible  if  it  is  liable  to  be  de- 
feated?] The  right  itself  may  be  indefeasible,  though 
subject  to  interruption  from  the  custom. — Secondly,  this 
custom,  having  the  force  of  an  Act  of  Parliament,  cannot  be 
abrogated  without  express  words  for  that  purpose.  The 
customs  of  London  have  been  confirmed  by  various  statutes 
from  the  time  of  Magna  Charta,  9  Hen.  3,  down  to  the 
2  W.&M.Ses8.1,  a8,  S.3.  In  The  CUy  of  L(md<m  case  {b\ 
the  Court  said,  "There  are  divers  customs  in  London  which 
«are  against  common  right  and  the  rule  of  the  common  law, 
and  yet  they  are  allowed  in  our  books,  and  eo  potius,  be- 
cause they  have  not  only  the  force  of  a  custom,  but  are  also 
supported  and  fortified  by  authority  of  Parliament''  In 
Appleton  V.  Stoughton  (c),  a  custom  of  London  to  cany  on 
a  trade  to  which  a  person  had  not  been  apprenticed  was 
held  good  against  the  statute  5  Eliz.  a  4$,  s.  3.  \^WiUiafM, 
J.— That  case  was  overruled  by  Rex  v.  KUderby  (d).]  Sir 
0.  Bridgmcm,  in  his  judgment  in  Hvichvas  v.  Player  (e), 
says,  "  The  statutes  6  Edw.  3,  cc.  1,  2;  25  Edw.  3,  a  2;  27 
Edw.  3,  c.  11,  provide  'that  every  man  may  sell  merchan- 
dize or  things  vendible  in  any  city  in  gross  or  by  retail ;  and 
that  every  statute,  charter,  letters  patent,  usage,  allowance 
or  judgment  to  the  contrary  shall  be  void,'  and  yet  this  did 
not  take  away  the  particular  custom  of  London.  No  more 
do  the  Statutes  of  Mortmain  take  away  the  custom  of 
London  to  devise  in  mortmain."    Bsx  v.  Pugh  (/)  is  also 

(a)  4  Man.  &  G.  714.  (e)  O.  Bridgman's  Judgments, 

(6)  8  Bep.  126  b.  p.  319. 

(c)  Cro.  Car.  616.  (/)  1  Doug.  188. 

Id)  1  Saund.  310. 
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an  authority  that  a  statute  does  not  abrogate  a  custom      ^  1856.^ 
unless  express  words  are  used  for  that  purposa  Tbuboott 

9, 

Bomtl  (Thrupp  with  him)  for  the  defendants  in  error  tailobs'  Co. 
(the  plaintiffs  below). — It  has  not  been  shewn  to  what  the 
words  ''  any  local  usage  or  custom  notwithstanding  "  can 
apply,  except  to  the  customs  of  London  and  York.  The  9 
Hen.  3,  is  merely  a  legislative  declaration,  that  the  city  of 
London  shall  have  its  customs  as  theretofore  used.  This 
right  is  not  pleaded  as  existing  by  statute,  but  by  custom. 
The  language  of  the  3rd  section  of  the  Prescription  Act 
differs  from  that  of  the  1st  and  2nd.  As  regards  those  sec- 
tions^  no  doubt  the  object  of  the  legislature  was  to  lessen 
the  evidence  necessaiy  to  support  the  right;  but  it  is  other- 
wise with  the  3rd  section.  The  1st  section,  which  relates 
to  claims  to  right  of  common  and  other  profits  a  prendre, 
enacts,  that  no  such  claims  shall,  after  thirty  years  enjoy- 
ment, be  defeated  by  shewing  that  it  was  first  enjoyed  prior 
to  that  time,  and  that,  after  sixty  years  enjoyment,  the 
right  shall  be  deemed  absolute  and  indefeasible.  The  2nd 
section,  which  relates  to  claims  of  right  of  way  or  other 
easements,  uses  similar  language,  the  periods  of  limitation 
being  twenty  years  and  forty  years.  The  3rd  section  does 
not  say  that  the  right  to  light,  after  twenty  years  enjoy- 
ment, shall  not  be  defeated,  but  that  it  "  shall  be  deemed 
absolute  and  indefeasible.'^  If  the  enactment  had  stopped 
there,  it  would  have  repealed  any  statute  giving  the  same 
right  as  is  claimed  by  this  custom,  and  a^fortiori  the  cus- 
tom ;  but  to  prevent  any  doubt  with  respect  to  the  customs 
of  London  and  York,  the  legislature  goes  on  to  say,  ''  any 
local  usage  or  custom  to  the  contrary  notwithstanding.^' 
Some  effect  must  be  given  to  those  words,  and  none  other 
can  be  given  than  that  which  is  now  contended  for.  The 
19  Car.  2,  c.  3,  &  12,  did  limit  the  custom;  for  it  prohibited 
the  building  of  houses  of  a  certain  class  to  a  height  exceed- 
ing four  stories.     Hie  SdUera  Compa/ny  v.  Jay  (a),  is  a 

(a)  3  Q.  B.  109. 
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1856.  direct  authority  on  the  pomi  There  tJl  the  Judges 
Tbuboott.  agreed  that  there  is  no  ambiguity  in  the  enactment,  and 
MiBOHAnT  ^^^  ^^  ^^^  reference  to  the  customs  of  London.  The  doc- 
Tailobs'  Co.  trine  laid  down  in  The  SaUera  C<ynvpa/ay  v.  Jay  was  not 
only  affirmed  but  extended  by  the  case  of  Regvrui  v.  The 
Mayor  of  London  (a),  where  it  was  held,  that  general  affir- 
mative words  in  a  statute  abrogated  a  custom  of  London. 
In  Sugden  on  the  Beal  Property  Statutes,  p.  172,  it  is  said, 
that  ''  the  3rd  section,  as  to  lights  excludes  by  its  general 
provision  the  custom  of  London.  The  learned  author  cites 
The  SaUera  Conypa/n/y  v.  Jay^  but  never  expresses  any 
doubt  as  to  its  correctnesa  This  very  case  was  before  the 
Master  of  the  Bolls,  who  said  that  he  entertained  no  doubt 
about  it  If  the  right  claimed  by  this  custom  were  given 
by  statute,  the  Prescription  Act,  being  negative  in  its 
terms,  would  repeal  it  In  1  Blac.  Com.  p.  89,  it  is  said, 
"  Where  the  common  law  and  a  statute  differ,  the  common 
law  gives  place  to  the  statute,  and  an  old  statute  gives 
place  to  a  new  ona''  There  the  distinction  is  pointed  out 
between  a  negative  and  an  affirmative  statute.  Where 
the  subsequent  statute  is  negative  in  its  terms,  or  its  matter 
is  so  clearly  repugnant  that  it  necessarily  implies  a  nega- 
tive, it  repeals  the  former  statute;  but  where  both  Acts  are 
merely  affirmative,  and  the  substance  such  that  they  may 
both  stand  together,  they  have  a  concurrent  efficacy:  Rex 
V.  Borton  (6),  Co.  Litt  116.  a.,  Id.  Harg.  &  ButL  ed.  n.  8. 
In  the  course  of  the  argument  in  the  case  of  The  Mayor  of 
London  v.  Regma(c),  Aldereon,  B.,  said,  "The  words 
'negative'  and  'affirmative'  statutes  mean  nothing.  The 
question  is,  whether  they  are  repugnant  or  not  to  that 
which  before  existed.  That  may  be  more  easily  shewn 
when  the  statute  is  negative  than  when  it  is  affirmative, 
but  the  question  is  the  same.''  Here  the  custom  and  the 
statute  are  repugnant     Orialing  v.  Wood(d),  and  No- 

(a)  13  Q.  B.  1.  (c)  13  Q.  B.  33,  n.  (d), 

(6)  12  Ad.  &  E.  470.  (d)  Cro.  Eliz.  85. 
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ble  V.  DureU  (a),  are  authorities  that  a  custom  cannot  prevail 
against  a  statute.  Where  the  customs  of  London  are  in- 
tended to  be  preserved,  express  words  are  used  for  that 
purpose,  as  in  the  Statute  of  Distributions,  22  &  23  Car. 
2,  a  10,  s.  14.  This  custom  and  the  right  to  light  cannot 
co-exist. 


1856. 


Tbusgott 

V. 

Mbbohant 
Tailors'  Co. 


Montague  Smith,  in  reply,  referred  to  Com.  Dig.  "  Par- 
liament," (R)  (N). 

Coleridge,  J. — In  this  case  the  Court  of  Exchequer 
gave  judgment  for  the  plaintifib  below,  without  argument^ 
on  the  authority  of  The  SaUers  CoTnpcmy  v.  Jay  (6).  This 
proceeding  is  for  the  purpose  of  reviewing  that  decision, 
which  is  admitted  to  be  in  point;  and  therefore  the  only 
question  is,  whether  that  case  was  rightly  decided.  That  de- 
pends on  the  construction  of  the  3rd  section  of  the  Pre- 
scription Act^  which  is  addressed  merely  to  the  access  of 
light.  That  section  seems  to  me  to  simplify  and  almost 
new-found  the  mode  of  acquiring  the  right  to  access  of 
light  It  founds  it  on  actual  enjoyment  for  the  full  period 
of  twenty  years  without  interruption,  unless  that  enjoyment 
is  shewn  to  have  been  by  consent  or  agreement  expressly 
made  by  deed  or  writing — ^thus  putting  the  right  on  a 
simple  foundation,  and  with  the  simplest  exception.  Sup- 
pose the  section  had  rested  there,  and  that  the  custom  of 
London  was  in  force,  there  would  then  have  been  one  mode 
of  acquiring  the  right  throughout  England;  but  that  mode 
would  not  have  existed  in  Loi^^on;  for  though  there  might 
have  been  an  actual  enjoyment  of  light  for  the  prescribed 
period,  with  an  absence  of  consent  by  deed  or  writing,  yet 
the  right  would  not  be  acquired,  because  a  neighbour  might 
put  an  end  to  it  by  building  a  new  house  on  an  old  founda- 
tion.    I  cannot  enter  into  the  refinement  of  Mr.  Smith's 


(a)  3  T.  R  271. 


(6)  3  Q.  B.  109. 
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1856.  aigument^  that  the  right  exists  but  not  the  enjoyment 
Truboott  ^^  question  is,  whether  the  custom  is  still  to  prevail? 
MxRCHANT  ^®  cases  relied  on  as  to  the  implied  repeal  of  a  former 
Tailors'  Ck).  statute  by  a  subsequent  negative  statute  would  have  applied 
here;  but  in  this  section  there  is  something  more — ^viz.a 
non  obstante  clause.  However,  in  all  those  cases,  the  ar- 
gument) in  whatever  technical  language  it  is  expressed, 
has  always  been,  what  is  the  intention  of  the  legislature  to 
be  gathered  from  the  Act  itself  If  it  appears  to  be  the  in- 
tention that  the  latter  Act  should  repeal  the  former,  then 
that  intention  must  prevail  Now,  applying  that  to  the 
present  case,  can  we  give  full  efiect  to  the  words  of  this 
Act  of  Parliament)  without  putting  an  end  to  the  custom? 
Mr.  Smith  has  very  properly  admitted,  that,  if  the  words 
had  been  "any  local  usage  and  custom  of  London  or  Tork 
to  the  contrary  notwithstanding,"  the  effect  would  have 
been  to  abrogate  this  custom,  though  sanctioned  by  an  Act 
of  Parliament  We  asked,  what  meaning  had  the  l^ifl- 
lature  by  the  introduction  of  Ihe  words  ''any  local  usage 
or  custom  to  the  contrary  notwithstanding;''  unless  they 
have  reference  to  the  customs  of  London  and  Tork ;  but 
no  satisfactory  answer  has  been  given.  Upon  the  short 
ground,  that  we  should  fail  to  give  effect  to  the  Act  of 
Parliament  unless  we  construe  it  as  abrogating  the  custom, 
the  judgment  of  the  Court  below  must  be  affirmed. 

Cresswell,  J. — I  am  of  the  same  opinion.  In  the 
course  of  legislation  then  and  since.  Parliament  has  been 
actuated  by  a  desire  to  settle  titles  and  rights.  One  object 
of  the  Prescription  Act  was  to  shorten  the  time  by  which 
persons  who  had  the  access  and  use  of  light  could  acquire 
an  absolute  right  to  it.  The  3rd  section  does  not  say 
''  when  the  access  and  use  of  light  shall  have  been  enjoyed 
cs  of  right;"  because  every  person  has  a  right  to  so  much 
light  as  can  come  in  at  his  windows.  It  is  true  that  his 
neighbour  has  a  right  thus  far,  that>  within  twenty  years 
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he  may  build  xxfoa  his  own  land  and  obstract  the  access  of 
light — ^he  does  no  wrong,  for  within  the  period  of  limita- 
tion the  other  party  has  no  right  to  have  hm  windows  un- 
obstructed. The  Prescription  Act  brought  this  to  a  simple 
question.  It  says»  that  after  twenty  years  enjoyment  with- 
out interruption,  the  right  shall  be  deemed  ahaohUe  cmd 
vndefeodiUe.  But,  it  is  not  eo  if  another  person  has  a  right 
to  obstruct  the  light — ^it  is  interruptablo.  Coupling  the 
words  ''  absolute  and  indefeasibW  with  what  follows,  **  any 
local  usage  or  custom  to  the  contrary  notwithstanding,"  it 
is  equivalent  to  saying  that  the  right  shall  be  absolute,  and 
shall  not  be  defeated  by  the  existence  of  any  local  usage  or 
custom*  It  points  to  the  very  case  now  before  the  Court 
I  cannot  conceive  stronger  negative  words  in  a  statute. 
They  must  mean  to  take  away  local  usages  and  customs  ex- 
isting somewhere;  and  why  take  away  the  customs  of  York 
or  other  places  rather  than  those  of  London  ?  It  is  argued^ 
that>  because  the  customs  of  London  are  confirmed  by  Act 
of  Farliamenty  they  are  not  abrogated  by  this  Act  But 
the  true  meaning  of  that  is,  that  they  shall  not  be  ques- 
tioned on  account  of  any  supposed  illegality,  but  shall  be 
taken  to  be  good  and  valid  customa 


1866. 

Merchant 
TAiLOBflT  Co, 

V, 

Tbusooti^ 


Williams,  J. — I  am  of  the  same  opinion.  The  case  of 
The  SaUera'  Compa/n/y  v.  Jay  is  decisive ;  and  I  agree  with 
what  was  there  said  by  the  members  of  the  Court  though 
it  is  true  no  authorities  were  cited  on  the  argument  To- 
day many  have  been  cited,  the  most  important  of  which  is 
the  judgment  of  Sir  Orlando  Bridgmam,  in  Hutchina  v. 
Player  (a),  which  I  think  is  good  law,  and  establishes  this 
proposition — ^that  if  the  enactment  in  question  had  stopped 
before  it  came  to  the  non  obstante  clause,  it  would  not  have 
abrogated  the  custom  of  London.  Notwithstanding  the  in- 
genuity which  has  been  bestowed  on  this  case,  nothing  has 


VOI^  XL 


(a)  O.  Bridgman*B  JudgmentB,  p.  319. 

L  L  L 
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Merchant 
Tailoeb'  Ck>. 

r. 
Trubcoit. 


been  suggested  that  will  satisfy  that  clause,  except  such  a 
custom  as  this.  The  Legislature,  for  some  reason  or  otiier, 
has  put  the  right  to  light  on  a  different  footing  from  the 
easements  acquired  under  the  Act  It  confers,  as  a  con- 
sequence of  twenty  years  enjoyment  without  intermption, 
an  absolute  and  indefeasible  right  without  regard  to  dr- 
cumstanoes,  notwithstanding  the  adjoining  premises  may 
have  been  in  the  occupation  of  a  lessee.  If  that  is  any 
hardship,  the  remedy  is  to  get  the  statute  altered 


Ckompton,  J. — I  am  of  the  same  opinion.  No  doubt 
the  Legislature  had  this  very  custom  in  mind  when  they 
made  the  provision  in  question.  It  must  mean  some  cus- 
tom which  interfered  with  the  access  and  use  of  lights  and 
it  was  well  known  that  there  were  such  customs  in  London 
and  York.  The  only  suggestion  is>  that  the  provision  ap- 
plies to  some  fancied  custom — such  as  that  there  should  be 
a  presentment  by  a  jury,  or  that  notice  should  be  given  to 
a  neighbour;  but  there  is  no  trace  of  the  existence  of  any 
such  customs.  There  is  no  reason  to  suppose  that  the  L^is- 
lature  did  not  mean  such  a  custom  as  this,  and  it  comes 
within  the  very  words  of  the  Act  Then  it  is  said  that  the 
customs  of  London  are  parliamentary  rights;  but  they  are, 
nevertheless,  customs.  The  only  effect  of  sanctioning  them 
by  statute  is,  that  they  are  to  be  treated  as  good  costoma 
The  Le^slature  did  not  mean  to  give  parliamentary  rights 
to  the  city  of  London,  but  only  that  the  customs  should 
be  good  qwa  customs,  as  sanctioned  to  that  extent  by  the 
Legislature. 


Crowder,  J. — I  am  not  able  to  comprehend  how  the  ex- 
istence of  a  right,  which,  after  enjoyment  for  twenty  years; 
is  to  be  deemed  absolute  and  indefeasible,  can  oo-ezist  with 
the  alleged  right  set  up  by  this  custom.  The  light  might 
not  only  be  interfered  with,  but  entirely  destroyed,  so  far  as 
regards  the  use  and  enjoyment  of  it>  by  an  act  done  under 
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the  ctistom.    I  am  disposed  to  think,  that^  if  the  language        1856. 
of  the  3rd  section  had  stopped  without  the  non  obstante     hsrchaitf 
clause,  still  this  custom  could  not  prevail,  because  it  would   Tailobs*  Co. 
be  a  custom  inconsistent  with  and  repugnant  to  the  positive     Tbubcott. 
language  of  the  enactment.    But  all  doubt  is  removed  by 
the  words  "  any  local  usage  or  custom  to  the  contrary  not* 
withstanding/'     Nothing  has  been  suggested  to  which  these 
words  can  apply.     I  think  that  they  must  embrace  this  cus- 
tom of  London  and  York,  or  any  other  town. 

Judgment  affirmed 


Sbcart  v.  The  Guardians  of  the  Poor  of  the  J^eb,  6. 

West  Ham  Union. 

X  HIS  was  an  appeal  under  the  34th  section  of  the  Com-  J^M,  in  the 
mon  Law  Procedure  Act,  1854,  against  a  rule  absolute,  chMnW,  af- 
made  by  the  Court  of  Exchequer,  to  enter  a  nonsuit  (a).       ^^[S^^tf 

the  Court  of 

Raymond  toT  the  plaintiff  (&). — ^Assuming  that  the  ap-  that  guaHUuia 
pointment  of  the  plaintiff  as  collector  of  poor  rate  was  aotlL^to" 
valid,  though  not  under  seal  (c),  the  defendants  are  liable  W  *^f  "f^ 

'       ,  ....  ofaooUectorof 

to  pay  his  salary.  First,  it  is  objected,  that  the  guardians  poor  rate  ^p- 
only  aaedministeriaUy;  but  that  circumstance  does  not  ex.  ^^"^^ 
onerate  them.  By  the  4  &  6  Will.  4,  a  76,  s.  1 5,  guar-  '^J^^y  th? 
dians  must  always  act  under  the  orders  of  the  Poor  Law  Poo'  La^- 

Commianon- 

Commissioners,  and,  therefore,  if  that  objection  prevails,  they  en. 

(a)  See  the  caee,  10  Exch.  867.  ants  admitted,  for  the  purposes 

(6)  Before  CoUridge^  J.,  Creu-  of  the   argament,  that  an  ap- 

welly  J.,  Crompton,  J.,  WiUiafM,  pointment  under  seal  was  not 

J.,  Crawder,  J.  necesary. 
(c)  Harcourt  for  the  defend- 

L  L  L  2 
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^  ^^^^_'->      never  could  be  liable.   There  are,  however,  instances  in  which 
Smart        they  have  been  held  responsible:  Moon  v.  The  Ouurdians 
GuARDiAws  OF  ^/  WUtiey  Umon  (a),  Sanders  v.  St  Neot'a  Union  (6).  The 
^U^i^^^     46th  section  of  that  Act  empowers  the  Poor  Law  Commia- 
sioners  to  direct  the  guardians  to  appoint  paid  officers,  and 
it  provides,  that  "  their  salaries  shall  be  chargeable  upon 
and  payable  out  of  the  poor  rates  of  such  parish  or  union, 
&a,  in  the  manner  and  proportions  fixed  jby  the  Commis- 
sioners, and  shall  be  recoverable  against  the  overseers  or 
guardians  of  such  parish  or  union,  by  aU  such  ways  and 
means  as  the  salaries  of  assistant  overseers  or  other  paid 
officers  of  any  parish  or  union  are  recoverable  by  law."     It 
having  been  decided  in  the  case  of  Regina  v.  The  Poor 
Law   Commiaaioners,  Re  Cambridge   Union  (c),    that, 
where  the   Commissioners  form  several  parishes   into  a 
union,  but  not  for  the  purpose  of  rating,  they  have  no 
power  under  that  section  to  order  the  appointment  of  a  col- 
lector of  poor  rates,  the  2  &  3  Vict  a  84,  was  passed,  which 
rendered  such  orders  valid.    The  7  &  8  Vict  c.  101,  a  62, 
enables  the  Poor  Law  Commissioners  to  direct  the  guar- 
dians to  appoint  a  paid  collector  of  poor  rates;  and  by 
sect  63,  the  overseers  are  subject  to  a  penalty  for  wilfully 
neglecting  to  make  or  collect  sufficient  ratea   The  23nl  sec- 
tion of  the  4  &  5  WiU.  4,  a  76,  which  relates  to  the  build- 
ing of  workhouses,  shew&f,  that  though  the  guardians  act 
under  the  order  and  direction  of  the  CommissioneTs,  they 
do  not  act  ministerially.     It  is  clear  firom  the  49tl]  and 
108th  sections,  that  the  guardians  may  make  valid  con- 
tracta — Secondly,  it  is  objected  that  the  fact  of  the  ap- 
pointment does  not  create  any  contract  by  the  guardians  to 
pay  the  salary.     But  as  a  general  rule,  if  a  person  appoints 
another  to  do  certain  work,  and  there  is  no  stipulation  as 
to  payment,  the  law  will  imply  a  promise,  by  the  person  so 
appointiug,  to  pay.     In  Nowell  v.  The  Corporation  of 

(a)  3  Bing.  N.  C.  814        (6)  8  Q.  R  810.         (c)  9  A.  &  £.  911. 
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Worcester  (a),  a  Local  Board  of  Health  was  held  liable  on      ^^f^^ 
a  contract  made  by  them,  notwithstanding  the  Public        Sm^bt 
Health  Act,  11  &  12  Vict  a  63,  s.  140,  provides,  that  the  ouabdi1n8o» 
members  of  the  board  shall  not  be  personally  responsible,  and     ^^^^^ 
that  the  expense  incurred  by  them  shall  be  paid  out  of  the 
rates.    The  guardians  have  the  means  of  repaying  them- 
selves by  ordering  the  overseers  to  make  a  rate. 

Harcourt  appeared  for  the  defendants,  but  was  not 
called  upon  to  argua 

Colehibge,  J. — We  are  all  of  opinion  that  this  case  was 
rightly  decided  in  the  Court  below.  The  question  is,  whe- 
ther there  is  any  contract,  by  virtue  of  which  the  guardians 
are  liable  to  pay  the  plainti£El  The  onus  of  establishing 
that  is  cast  upon  the  plaintiff  It  appears  that  the  guar- 
dians were  directed  by  the  Poor  Law  Commissioners  to 
appoint  a  collector  of  poor  rate.  The  guardians  appointed 
the  plaintiff  who  was  to  be  paid  by  a  poundage  on  the 
sums  collected,  and  his  appointment  was  sanctioned  by  the 
Poor  Law  Commissioners,  at  the  poundage  proposed  The 
plaintiff  acted  as  collector.  Then  do  those  circumstances 
afford  any  evidence  of  a  contract  between  the  parties?  It 
is  argued  that  the  guardians  are  liable  by  mere  force  of  the 
appointment.  But  it  would  lead  to  dangerous  conse- 
quences if  every  person  who,  by  virtue  of  an  office  which 
he  filled,  was  directed  to  appoint  another  person  to  an  office 
with  a  salary,  was  liable  to  pay  that  salaiy.  The  doctrine 
as  to  implied  contracts  cannot  be  carried  to  that  extent. 
It  is  said,  that  the  guardians  have  the  means  of  procuring 
funds  by  which  they  can  repay  themselves,  but  that  circum- 
stance does  not  raise  any  imph'ed  contract  to  pay.  Therefore, 
without  going  further  into  the  case,  it  appears  to  us,  upon 
principle,  that  there  is  no  right  of  action. 

(a)  9  Exch.  467. 
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1866.  Crksswelt.,  J. — Even  if  there  is  a  difficulty  in   tbe 

plaintiff's  getting  this  money,  that  is  no  reason  for  holding 
OuABDiANsov  that  a  transaction  is  a  contract  which  is  not  a  contract. 
^V»^^^  If  so,  I  do  not  know  where  we  should  stop.  Tbe  defend- 
ants merely  made  the  appointment  in  pnrsoanoe  of  the 
order  of  the  Poor  Law  Commissioners,  and  there  was  no 
implied  contract  on  their  part  to  pay  the  salary. 

Judgment  affirmed. 


Feb.  6. 

A  declaration 
idleged  that 
the  plaintiff 
heM  oertain 
premises  as 


Oltnn  V.  Thomas.. 

J[  HIS  was  a  proceeding  in  error  on  the  judgment  of  the 
Court  of  Exchequer  in  the  case  of  Thomas  v.  Olynn, 
The  first  count  of  the  declaration  stated  that  the  jdaintiff 
tenant  thereof  held  a  certain  messuage,  taiement,  and  premises  as  tenant 

to  the  defend^      ii.iii.i  ii  •  i 

ant,  and  that     thereof  to  the  defendant  at  and  under  a  certain  rent ;  and 

the  defendant 
wrongfully 
distrained 
upon  the  said 
premises  cer- 
tain goods  of 
the  plaintiff, 
as  a  distress 
for  alleged  ar- 
rears of  rent, 
to  wit,  the 
sum  of  61.  8«. 
by  the  defend- 
ant then  pre- 
tended to  be 
due  and  in  ar- 
rear;  and  the 


that  the  defendant  distrained  divers  goods  of  the  plaintiff 
when  no  rent  was  due. — The  second  coimt  stated  that  the 
defendant)  on  &c.,  wrongfully  distrained  upon  the  saitl 
tenements  and  premises  divers  other  goods  of  the  plaintiff, 
to  wit,  &c.  (describing  them)  of  great  value  as  a  distress 
for  the  alleged  arrears  of  rent,  to  wit,  the  sum  of  6L  S^.,  by 
the  defendant  then  pretended  to  be  due  and  in  arrear  to 
him  from  the  plaintiffs  for  the  said  tenements  and  premises. 
And  the  defendant  wrongfuUy  remained  in  possession  of  the 
said  goods  under  colour  of  the  said  distress,  until  the  plain- 
wrOTgfuUyre-   ^^^  afterwards,  to  wit^  on  the  day  and  year  aforesaid^  was 

mained  in  pos- 
session of  the 

said  goods  under  colour  of  the  said  distress  until  the  plaintiff  was  compelled  to  pay,  and  did 
pay,  to  the  defendant  the  pretended  arrears  of  rent  and  costs  of  the  distress,  in  order  to  re- 
gain possession  of  the  goods  :  whereas,  in  truth,  a  small  part  only,  to  wit,  1^  1^.  M.,  of 
the  said  protended  arrears  was  due: — ffdd,  in  the  Exchequer  Chamber,  that  the  count  dis- 
closed no  cause  of  action,  for,  as  tbe  distress  was  lawful,  the  defendant  was  entitled  to  a  ten- 
der of  the  amount  really  due,and  upon  his  refusal  to  accept  that  sum,  the  plaintiff's  oour&e 
was  to  replevy  the  goods:  Crompton,  J.,  dissentiente. 
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compelled  to  pay  and  did  pay  to  the  defendant  the  said  ^  IStie. 
pretended  arrears  of  rent^  and  a  further  sum,  to  wit^  5a.  6d. 
for  the  costs  and  charges  of  the  said  distress,  in  order  to 
regain  possession  of  the  said  goods :  whereas,  in  truth,  at 
the  time  of  the  making  of  the  said  distress  and  during  all 
the  time  aforesaid,  a  small  part  only,  to  wit,  11.  1 6^.  9d.  of 
the  said  pretended  arrears  was  due  or  in  arrear  to  the 
defendant  for  or  in  respect  of  the  said  tenements  and  pre- 
mises :  Whereby  and  by  reason  of  the  premises  the  plaintiff 
and  his  family  were  during  all  the  time  aforesaid  greatly 
annoyed  and  disturbed  in  the  peaceable  possession  of  the 
said  premisea 

Plea :  not  guilty. — Upon  which  issue  was  joined. 

The  cause  was  tried  before  Martin,  R,  at  the  Middlesex 
Sittings  after  Hilary  Term,  1855,  when  a  verdict  was  found 
for  the  defendant  on  the  first  county  and  for  the  plaintiff  on 
the  second  count,  with  4iL  6&  4d.  damages.  Judgment 
having  been  entered  up  accordingly,  the  plaintiff  took  pro- 
ceedings in  error,  and  the  case  was  argued  in  Easter  vaca- 
tion, 1855  (a),  (May  10),  by 

BaviU  for  the  plaintiff  in  error  (the  defendant  below). — 
The  second  count  is  bad.  Tcmcred  v.  Leyland  (b)  decided 
that  no  action  will  lie  for  taking  goods  as  a  distress  for  rent 
upon  a  claim  of  a  greater  amount  being  due  than  was  in 
fieu^  due ;  nor  for  selling  the  goods  for  the  alleged  arrears, 
unless  more  goods  were  sold  than  were  necessary  to  satisfy 
the  actual  arrears  and  costs.  That  case  was  followed  by 
Stevenson  v.  Newiiha/m  (c),  where  the  count  alleged  that 
the  defendants  maliciously  distrained  for  more  rent  than 
was  really  due ;  and  it  was  nevertheless  held  that  the  count 
was  bad,  for  an  act  which  does  not  amount  to  a  legal  in- 
jury cannot  be  actionable  because  it  is  done  with  a  bad 

((*)  Before  Coleridge,  J.,  Maule^      Crowdcr,  J. 
J,,  Wightman,  J.,  ErUy  J.,   IFtV-  (6)  16  Q.  B.  669. 

liatMy    J.,    Crompton,    J.,    and  (c)  13  C.  B.  285. 
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inteirl.  IhiB  count  cbaiges,  first,  the  wrongful  distraumig' 
for  an  alleged  arrear  of  rent  greater  than  the  amount  actu- 
ally due ;  and  secondly^  the  wrongful  remaining  im  posses- 
sion  until  the  plaintiff  waa  compelled  to  pay  the  pretended 
arrears  and  eosta  It  is  admitted  on  the  &ce  of  the  oount 
that  some  rent  was  due ;  and  there  ib  no  aUegation  that  as 
unreasonable  quantity  of  goods  were  taken  so  as  to  constir 
tute  an  excessive  disiresa  There  was  therefore  nothing 
unlawful  in  the  distressi,  Then  does  the  reniaining  in  poB- 
scssion  until  the  arrears  of  rent  were  paid  give  any  cause  of 
action.  [Martin,  B. — ^At  the  trial  it  was  contended  that 
this  might  be  treated  as  an  informal  count  for  money  bad 
and  received,  since  the  money  was  paid  under  compulsion.] 
This  was  a  voluntary  payment  In  Knibbs  v.  HaU(a) 
Lord  Kenyan  ruled,  that  where  a  party  threatened  with  a 
distress  for  rent  pays  money,  against  the  payment  of  which 
he  might  have  defended  himself  but  does  not  do  so,  that  is 
not apayment  by  compulsion.  SkecUe  v. Beaie  (b)  is  also  an 
authority  that  a  payment  under  duress  ol  goods  is  not  a 
compulsory  payment  OuUiver  v.  Coaena  (c)  decided  tiiai 
where  cattle  are  distrained  damage  feasant,  the  owner  can- 
iiot,  without  tendering  amends,  pay  under  protest  an  ex- 
cessive sum  demanded  for  damage,  and  recovar  the  amount 
as  money  had  and  received  to  his  usa  That  decision  was 
founded  on  the  rule  of  law  laid  down  by  Lord  Coke  in  The 
Six  Carpenters'  case  (d)  and  on  the  authority  €>t  Lindon  v. 
Hooper  (e).  The  same  principle  applies  to  the  caseof  a  dis- 
tress for  rent  In  order  to  render  the  detainer  unlawful, 
the  plaintiff  should  have  tendered  the  amount  really  due 
[Crompton,  J. — It  was  never  meant  to  be  decided  that  if 
any  damage  resulted  from  the  distress  upon  a  claim  of  more 
than  was  due,  the  party  could  not  maintain  an  action. 
Ta/ncred  v.  Leyland  (/)  only  goes  to  this  extent,  that  the 

(a)  1  Esp.  84.  (flO  8  Kep.  147. 

(6)  11  A.  &  fL  983.  (e)  1  Cowp.  414. 

(c)  1  C.  B.  788.  (/)  16  Q.  B.  669. 
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mere  takmg  or  selling  on  an  untrue  claim  is  not  actionable;  ^^^^- 
but  the  Court  there  say,  that  if  the  claim  was  followed  by 
any  special  damage,  there  would  be  a  right  of  action.]  The 
plaintiff  was  not  bound  to  pay  the  amount  claimed,  he 
might  have  replevied  the  goods.  It  is  consistent  with  this 
declaration  that  the  defendant  took  goods  of  the  value  of 
5a.,  and  kept  them  until  the  plaintiff  paid  the  amount 
claimed. 

Pigott  for  the  defendant  in  error  (the  plaintiff  below).-*- 
The  second  count  discloses  a  good  cause  of' action.  After 
verdict  every  intendment  will  be  made  in  fervour  of  the 
count  The  allegation  that  the  plaintiff  was  "compelled 
to  pay,''  may  mean  that  he  was  compelled  in  consequence 
of  being  unable  to  obtain  sureties  in  a  replevin  bond  for  the 
amount  distrained  for,  although  he  could  have  done  so  for 
the  amount  really  dua  Therefore,  on  the  authority  of 
Tancred  v.Leyland,  this  count  is  maintainable,  and  it  may 
also  be  supported  as  a  count  for  money  had  and  received 
[Erie,  J. — To/acred  v.  LeyUind  shews  that  there  is  no  duty 
on  the  part  of  a  landlord  to  inform  the  tenant  of  the  amount 
for  which  he  distrains,  and  that  the  latter  has  no  cause  of 
complaint  until  he  has  performed  his  duty  by  tendering  the 
rent  due.  Maule,  J. — In  Brown  v.  M'KinaJly  (a),  Lord 
Kenyan  ruled  that  where  a  party  sued  on  a  claim  which  he 
knows  to  be  unfounded,  pays  it^  although  at  the  time  of 
payment  he  protests  against  it,  and  declares  his  intention 
to  bring  an  action  to  recover  back  the  money  so  paid,  yet 
no  action  will  lie,  for  he  ought  to  have  defended  the  action 
brought  against  him.]  It  is  conceded  that  where  the  pay- 
ment is  voluntary  the  money  cannot  be  recovered  back,  but 
that  is  not  so  here.  Lindon  v.  Hooper  (b)  was  the  case 
of  a  distress  of  cattle  damage  feasant^  and  the  Court  consi- 
dered that  the  action  for  money  had  and  received  was  not 

(a)  1  Esp.  270.  (b)  1  Cowp.  414. 
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^^'  ^  adapted  to  try  a  right  of  commoiL  There  the  owner  of  the 
cattle  had  a  remedy  by  replevin :  here,  as  some  rent  i?a' 
due,  the  plaintiff  could  not  have  sucoessfully  replevied  the 
gooda  The  same  observation  applies  to  Ansoamb  v. 
Shore(a).  In  GhiUiver  v.  CaaensQ))  the  judgment  of  ^Tindoi, 
C.  J.,  proceeds  entirely  on  the  consideration  ''  upon  which 
of  the  parties  has  the  law  cast  the  onus  of  estimating  the 
amount  of  damage  dona''  Aahmole  v.  Waimwright  (c)  is 
an  authority  that  an  action  for  money  had  and  received 
will  lie  to  recover  money  paid  on  the  wrongful  detainer  of 
goods.  The  same  principle  was  acted  on  in  Po^rker  v.  The 
Oreat  Western  Railway  Company  (cQ.  This  count  shews 
all  that  is  necessaiy  to  entitle  the  plaintiff  to  recover  bade 
the  money  which  the  defendant  holds  against  equity  and 
oonsdenoe. 

.  BoviU  in  reply. — ^The  distinction  between  Askmole  v. 
Wamwright,  Pcurker  v.  The  Oreat  Western  Railway 
C(ym/pam/y,  and  the  cases  relied  on,  is  pointed  out  by 
Timdal,  C.  J.,  in  OvUiver  v.  Coaena,  viz.  that  the  former 
are  ''cases  where  the  law  made  it  incumbent  on  the  de- 
fendant correctly  to  ascertain  the  amount  of  his  demand." 
It  is  well  established  that  money  paid  by  compulsion  of  law 
or  with  full  knowledge  of  the  &cts  is  not  recoverable :  2 
Smith's  Lead  Caa  327, 4th  edit,  Hamlet  v.  Richardson  (e). 
The  plaintiff  should  have  tendered  the  amount  due,  and 
then  he  would  have  had  a  right  of  action  for  the  wrongful 
detainer. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 
Coleridge,  J. — ^The  question  in  this  case  arises  in  error 

(a)  1  Taunt.  261.  {d)  7  Man.  &  G.  25a 

(6)  1  C.  B.  788.  W  9  Bing.  644 

(c)  2  Q.  B.  837. 
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from  the  Court  of  Exchequer,  upon  the  sufficiency  of  the  IS6^ 
Bocond  count  of  the  declaration  after  verdict  for  the  plaintiff 
The  count  commences  with  all^i^  a  wrongful  distraining 
of  the  plainttfiTs  geoda  as  a  HifitrpSfljEptr- alleged  airears  of 
rent,  to  wit,  the  sum  of  62.  Be.  pretended  to  be  due  and  in 
arrear :  that  the  defendant  wrongfully  remained  in  posses- 
sion of  the  goods  under  colour  of  the  said  distress,  until  the 
plainti£f  was  compelled  to  pay,  and  did  pay,  the  said  pre- 
tended arrears  and  5^.  6d,  for  the  charges  of  the  distress,  in 
order  to  regain  possession  of  the  goods :  whereas,  in  truth, 
during  all  the  time  aforesaid,  only  a  small  part,  to  wit, 
1{.  168.  9d,  of  the  pretended  arrears  was  in  arrear:  and 
during  all  the  time  aforesaid  by  reason  of  the  premises  the 
plaintijQT  and  his  family  were  greatly  annoyed  in  the  peace- 
able possession  of  his  premises. 

For  the  plaintiff  in  error  the  case  mainly  relied  on  was 
Tcmcred  v.  Leyland  in  error  (a) ;  and  that  case  decided 
that  the  merely  taking  goods  in  distress  on  a  claim  of  more 
rent  being  in  arrear  than  wbjs  in  fact  in  arrear,  and  selling 
them  on  such  claim,  was  not  actionable ;  the  first,  because 
the  distrainor  for  rent  is  not  bound  by  the  amount  for  which 
he  claims  to  distrain,  and  though  he  takes,  alleging  that  he 
does  so  for  an  amount  exceeding  the  real  arrears,  he  may 
sell  afterwards  only  for  that  which  is  really  due ;  the  second, 
because  from  a  mere  allegation  that  the  distrainor  sold  for 
the  alleged  arrears  and  costs,  it  is  not  to  be  inferred  that  he 
sold  more  than  was  necessary  to  raise  the  amount  of  the 
arrears  actually  due.  In  the  same  judgment  it  was  stated 
to  be  dear  law,  as  undoubtedly  it  is,  that  if  the  untrue 
claim  had  been  followed  by  a  sale  of  more  of  the  goods 
taken  than  was  sufficient  to  raise  the  amount  of  rent  really 
in  arrear,  with  legal  charges,  a  sufficient  cause  of  action 
would  have  arisen. 

The  count  before  us  shews  a  taJdng  of  goods,  not  alleged 

(a)  16  Q.  B.  669. 
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}^^  to  be  more  than  suflBcient  to  coyer  the  real  arrears  with  the 
chaiges^  but  on  an  untrue  claim  of  laiger  arrears  than  were 
due :  it  does  not  go  on  to  allege  a  sale  of  more  than  would 
cover  the  real  arrears  with  costs,  but  it  alleges  what  it 
asserts  to  be  a  compulsory  payment  of  those  Imrger  supposed 
arrears,  in  order  to  r^[ain  possession  of  the  goods  distrained, 
of  which  the  defendant  remained  in  possession  until  such 
pajrment 

The  question  therefore  is,  whether  this  allegation  is 
equivalent  in  effect  to  an  allegation  of  a  sale  of  the  goods 
by  the  defendant  for  more  than  the  rent  really  due.    If  the 
payment  of  the  money  is  to  be  considered  voluntaiy,  as  it 
was  clearly  made  with  a  full  knowledge  of  the  facts,  it  can- 
not be  contended,  that  a  right  of  action  can  be  grounded  on 
it     In  Setts  v.  Hooure  (a),  it  is  true  that  a  rule  was  refused 
to  disturb  a  verdict  for  Is.  where  goods  taken  under  a  dis- 
tress had  not  been  sdd  in  consequence  of  an  arrangement 
between  the  parties,  but  there  the  action  was  for  an  exces- 
sive distress,  and  an  excessive  distress  was  proved ;  there 
was  therefore  a  good  right  of  action,  and  it  may  well  be 
that  the  arrangement  coming  subsequently,  the  circum- 
stances of  which  are  not  stated,  may  not  have  defeated  that 
right  of  action,  and  the  plaintiff  only  recovered  U.    This 
therefore  does  not  interfere  with  the  general  and  well 
known  rule.     It  is  alleged,  however,  in  the  coimt  before  us, 
that  the  plaintiff  was  compelled  to  make  it,  and  did  make 
it,  in  order  to  regain  possession  of  his  goods;  and  this 
allegation,  being  taken  to  be  true,  we  must  assume  now  such 
a  state  of  facts  as  would  have  proved  it,  if  put  in  issua  But 
the  facts  necessary  for  that  purpose  would  be  merely  that 
the  plaintiff  demanded  the  goods,  and  that  the  defendant 
refused  to  deliver  them  unless  the  alleged  arrears  with  the 
charges  of  the  distress  were  paid,  and  that  the  payment  was 
made  in  consequence.     Still  this  wotdd  not  make  the  de- 

(a)  1  Bing.  401. 
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maud  extortionate,  or  the  payment  such  as  could  be  re- 
covered back  in  this  form  of  action,  unless  from  these  facts  it 
followed  that  the  detention  of  the  goods  became  unlawfuL 
Now  as  some  rent  was  due,  the  taking  was  lawful;  and  as 
the  taking  was  lawful,  so  was  the  detention  until  the  sum 
really  due,  with  enough  to  cover  the  lawful  charges,  waa 
tendered. 

This  is  not  a  case  of  excessive  distress,  nor  a  case  in 
which  the  distrainor  had  sold  the  goods  and  so  made  a  re* 
plevin  impossible ;  it  is  consistent  with  every  allegation  in  the 
declaration,  that  the  proceedings  of  the  defendant  were  per- 
fectly bon&  fide,  that  he  believed  the  sum  he  claimed  to  be 
the  real  amount  of  the  arrears,  and  that  the  difference  be- 
tween him  and  the  plaintiff  was  very  trifling.  Under  these 
circumstances  the  defendant,  whose  proceedings  were  un- 
questionably lawful  up  to  this  point,  was  entitled  to  a 
tender  of  that  amount  which  the  plaintiff  alleged  was  the 
sum  really  due ;  upon  his  refusal  to  accept  that  sum,  the 
pliuntiff's  course  was  to  procure  the  immediate  possession  of 
the  goods  by  replevin,  and  to  put  the  disputed  question  of 
amount  in  that  course  of  settlement  which  the  law  pre- 
scribes for  it.  The  principle  on  which  Li/ndon  v.  Hooper  (a) 
was  decided  is  expressly  in  pointy  although  that  was  a  case 
in  which  the  plaintiff's  cattle  had  been  distrained  damage 
feasant,  and  not  for  rent  in  arrear ;  and  Li/ndon  v.  Hooper 
was  maintained  and  acted  upon  in  the  Court  of  Common 
Fleas  in  the  case  of  OuUiver  v.  Cosene  (&),  in  which  all  the 
prior  authorities  were  carefully  reviewed,  and  in  which  it  was 
held  that  where  cattle  are  distrained  damage  feasant  and 
an  exorbitant  sum  demanded  for  the  damage,  and  the  owner 
pays  that  sum  under  protest,  but  makes  no  tender  of  a  suf- 
ficient sum,  he  cannot  recover  back  the  sum  so  paid  as 
money  had  and  received  to  his  use.  And  in  the  same  case^ 
it  was  held  further,  that  if  he  had  tendered  a  sufficient  sum 

(a)  1  Cowp.  414.  (b)  1  C.  B.  788. 
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^856^      before  the  distrefls  made,  his  remedy  would  have  been 
replevin  or  trespass ;  if  after  the  distress,  but  before  im- 
pounding, detinua    The  passage  cited  in  that  case  firom 
that  of  the  Six  Ca/rpevUers  (a)  is  very  important  in  this, 
because  in  it  Lord  Goke  clearly  puts  tender  of  arrears  of 
rent  on  the  same  footing  with  tender  of  amends,  as  applicable 
respectively  to  distress  for  rent  in  arrear  and  distress  for 
damage  feasant    In  OulUver  v.  Oaaena  the  Court  assumed 
the  sum  demanded  for  the  damage  to  have  been  excessiTe, 
but  laid  it  down  that  the  plainti£^  being  the  original  wrong- 
doer, was  still  bound  to  tender  the  sum  which  he  allied 
to  be  sufficient;  and  in  the  present  case  the  plainti£^  for 
the  same  reason  was  equally  bound  to  make  the  tender ;  he 
was  in  arrear  with  his  rent^  and  therefore  first  in  d^suilt : 
by  law  he  must  be  taken  to  know  the  amount  for  whidi  he 
was  in  arrear,  and  the  landlord,  when  he  distrains,  is  not 
bound  to  inform  him.    Although  the  cases  are  the  same  in 
principle,  that  which  is  before  us  is  it  fortiori  in  its  circum- 
stances, for  here  the  plaintiff  might  have  procured  the 
immediate  possession  of  his  goods  by  replevin ;  and  as  the 
disputed  question  of  amount  might  have  been  tried  with 
perfect  convenience  on  a  plea  in  bar  of  tender  as  to  the 
whole  or  part  of  the  rent  stated  to  be  in  arrear  in  the 
avowry,  according  as  the  smaller  or  the  larger  sum  was 
avowed  for,  there  is  no  ground  for  dispensing  with  a  tender, 
or  departure  from  the  course  which  the  law  has  prescribed 
for  the  settlement  of  such  questions. 

Nothing  that  we  here  lay  down  at  all  interferes  with  the 
many  well  known  and  established  decisions,  in  which  it  has 
been  held  that  where  goods  are  unlawfully  detained,  or  an 
injurious  act  is  about  to  be  done  to  th^n,  or  some  act^ 
which  it  was  the  duty  of  a  party  to  do  in  respect  of  them, 
be  refused  to  be  done  unless  n^oney  be  paid,  and  the 
money  be  paid  under  protest  as  the  only  means  of  avcMd- 
ing  the  immediate  injury  which  would  result  from  the 

(a)  8  Rep.  147. 
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detainer,  the  injurious  act»  or  the  wrongful  refusal,  the  1606. 
money  so  paid  may  be  recovered  back.  Those  cases  stand 
on  a  principle  entirely  distinct  from  the  present,  and  quite 
recondleable  with  it ;  in  all  of  them  will  be  found  an  un« 
lawful  act  on  the  part  of  the  defendant,  and  a  necessity  on 
the  part  of  the  plaintiff — ^he  must  pay,  or  he  cannot  have 
his  goods,  or  they  will  be  injured,  or  he  will  sustain  damage 
by  the  defendant's  refusal  This  is  simply  the  case  of  a 
landlord  distraining,  not  excessively,  for  rent  in  arrear,  and 
holding  possession  by  virtue  of  that  distress.  Being  so 
lawfully  in  possession,  he  demands  a  larger  sum  for  arrears 
than  the  plaintiff  admits  to  be  due,  but  that  alone  does  not 
make  the  distrainer  unlawful;  and  the  plaintiff  must  be 
taken  to  know  that  neither  the  validity  of  the  distress  or  of 
the  distrainer  depends  on  that  demand ;  and  that  if  he 
wishes  to  make  the  latter  unlawful,  he  should  tender  the 
sum  which  he  alleges  to  be  really  due.  It  would  be  very 
inconvenient  to  hold,  that  without  this,  the  tenant  suffering 
no  injury  should  be  at  liberty  to  pay  the  larger  demand, 
and  at  any  interval  of  time  after  within  the  statute  of  limita- 
tions bring  his  action  to  recover  back  the  money  so  paid. 

We  therefore  think  that  the  judgment  of  the  Court 
below  must  be  reversed. 

My  Brother  Gompton,  not  being  satisfied  that  the  count 
is  bad,  and  being  disposed  to  think  that  it  discloses  a  good 
cause  of  action,  does  not  concur  in  this  judgment. 

Judgment  reversed. 
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F^.  5.  ^^^  <^<^  Others,  Assignees  of  PETEBSf,  a  Bankrupt^ 

v.  Habt  (a). 

A  sale  by  a  JIjBBOR  on  a  bill  of  exceptiona — ^The  action  was  trover  by 
goods  at  prices  the  assignees  of  one  Peters,  a  bankrupt,  for  woollen  cloths 
h^^"^  and  other  drapery  goods.  The  first  count  of  the  dedaralion 
market  value,    alleored  a  possession  by  Peters,  and  a  conversion  before  the 

is  not  of  itself  *  ^^™  ,  „         ,  .       ,        , 

a  fraudulent  bankruptcy.  The  second  count  alleged  a  possession  by  the 
the  67tiJseo-     plaintifib,  sjs  assignees,  and  a  conversion  after  the  bank* 

tion  of  the         nintc  V 
Bankrupt  Act,   '^P^/- 

12  &  18  Vict.  Pleas — First:  not  guilty.     Secondly,  to  the  first  count: 

rander  the  that  the  goods  were  not  the  goods  of  Petera     Thirdly,  to 

£™5^n^  the  second  count:  that  the  goods  were  not  the  goods  of  the 

A  ^5i*^^*  u  pWi^tiflfe,  as  such  assigneea — Issues  thereon* 

must  have  in-  The  cause  was  tried  before  Martin,  R,  at  the  London 

sale  to  defeat  Sittings,  after  Hilary  Term,  1855 ;  and  the  facts  stated  in 

oJ^toJi^^^d  *e  ^^  ^f  exceptions  (so  far  as  material)   are  as  fol- 

the  purchaser    lows:— 
must  haye  had 

reason  toknow  Peters,  fifom  September,  1853,  up  to  the  15th  of  April, 

the  ol^eet^  1854,  when  he  was  adjudicated  a  bankrupt,  carried  on  the 

^TfaMraf  business  of  a  draper  at  Southampton.     BUs  business  was  a 

wherea  trader,  retail  business  in  drapery  goods  of  all  descriptions,  and  he 

time,  during  sometimes  sold  by  wholesale  to  small  traders  in  the  neigh* 

BoldhiswSdb  Iwuring  villagea     The  defendant  carried  on  business  in 

to  the  defend-  London  as  a  wholesale  "job  draper,"  and  his  business  con- 
ant  at  prices 

from  4o;.  to  sistod  chiefly  of  job  transactions.  He  generally  bought  and 
less  Shan  he  sold  goods  for  ready  money.  He  first  became  acquainted 
ITd^i^^^'s  ^*^  ^®*^  ^^  *^®  ^^^  ^^  November,  1863,  by  calling 

became  bank- 

mpt~^eU,  in  the  Exchequer  Chamber,  that  it  was  properly  left  to  the  jury  to  say  whe- 
ther the  dealings  between  the  defendant  and  the  bankrupt  were  real  sales  by  the  bankrupt 
to  the  defendant,  each  endeavouring  to  make  the  beet  baigain  he  oould  for  himself,  and,  if 
so,  such  sales  were  not  an  act  of  bankruptcy  as  fraudulent  transfers. 

(a)  See  the  case  10  Ezeh.  565. 
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upon  him,  in  the  same  way  as  he  had  been  accustomed  to        1S66. 
do  on  other  parties  for  the  last  eighteen  years ;  and  when 
he  first  called  on  Peters^  he  asked  him  if  he  had  anything 
to  dispose  of  that  was '' jobbish.^    Between  that  time  and 
the  1st  of  April,  1854,  he  had  twenty-five  transactions  with 
Peters,  in  which  Peters  sold  to  him  parcels  of  goods,  and  he 
paid  Peters  ready  money  for  them.     On  each  of  these 
transactions  an  invoice  of  the  goods  was  made  out  by 
Peters,  and  the  defendant  paid  him  the  amount  of  these 
invoices,  and  took  receipts  from  him  at  the  tune  upon  such 
invoices  for  the  money  so  paid.     Peters,  who  was  a  witness 
for  the  plaintiffs,  stated  on  his  cross-examination  that  he 
applied  these  monies,  from  time  to  time,  in  payment  to  his 
creditors^  and  not  in  making  a  purse  for  himself.      The 
goods  were  chiefly  procured  by  Peters  from  warehousemen 
or  manufacturers  carrying  on  business  in  Londcm.     They 
were  usually  sent  to  the  defendant,  addressed  to  him  at 
London.    The  prices  at  which  the  goods  were  invoiced  by 
Peters  to  the  defendant  were  ¥)L  to  502.  per  cent  below  the 
prices  at  which  Peters  had  bought  them.     There  were  nine 
transactions  between  Peters  and  the  defendant  previous  to 
the  10th  of  January,  1854,  and  the  amount  of  the  invoices 
upon  these  transactions  was  1,1312.  10s.  8d,     In  seven  out 
of  the  twenty-five  transactions,  subsequent  to  the  10th  of 
January,  1854,  the  invoices  were  made  out^  by  the  direc- 
tion of  the  defendant^  to  a  person  of  the  name  of  Simeon, 
the  defendant  being  the  real  purchaser.  All  the  goods  com- 
prised in  the  twenty-five  invoices  came  into  the  possession 
of  the  defendant  in  London. 

The  plaintiffs'  counsel  contended  that  there  was  evidence 
from  which  the  jury  might  infer  that  the  transactions  be- 
tween the  defendant  and  Peters  subsequent  to  the  10th  of 
January,  1854,  or  some  of  them,  were  fraudulent  transfers 
or  fraudulent  deliveries  of  the  goods  of  Peters,  made  by  him 
with  intent  to  defeat  or  delay  his  creditors ;  and  that  such 
transactions,  or  some  ct  them,  were  acts  of  bankruptcy. 

VOL.  XL  M  M  M  EXCH. 
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}^^  The  learned  Judge  told  the  jury,  that  if  the  real  and 

true  nature  of  Uie  transactions  or  dealings  between  Peters 
and  the  defendant  was,  that  they  were  real  sales  from 
Peters  to  the  defendant^  the  one  bargaining  for  the  price 
and  the  other  for  the  goods,  each  endeavouring  to  do  the 
best  for  himself,^-^Peters  endeavouring  to  get  the  best  prictf 
he  could,  and  the  defendant  endeavouring  to  get  the  goixL 
as  cheap  as  he  could ;  then  the  said  sales  were  not  nor  wa.s 
either  of  them  acts  of  bankruptcy.  The  jury  thereupon 
found  a  verdict  for  the  defendant  upon  the  third  issue. 

The  plaintiffs'  counsel  having  tendered  a  bill  of  exceptions 
to  this  ruling  of  the  learned  Judge,  the  case  was  argued  in 
last  Michaelmas  Vacation  (a)  (Nov.  28),  by 

Cleaaby  (CoUier  with  him)  for  the  plaintiflh.  —  The 
learned  Judge  misdirected  the  jury.  By  the  67th  sec- 
tion of  the  12  &  13  Vict  c.  106,  ""  If  any  trader  liable  to 
become  bankrupt  shall  make  or  cause  to  be  made  any 
fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or 
chattels,  with  intent  to  defeat  or  delay  his  creditcHs,  he 
shall  be  deemed  to  have  thereby  committed  an  act  of  bank- 
ruptcy.'^  Hero  there  was  evidence  ol  a  fraudul^it  transfer 
within  the  meaning  of  that  enactment.  If  a  trader  makes 
such  a  disposition  of  his  goods  as  must  necessarily  tend  to 
defeat  or  delay  his  creditors,  that  is  fraudulent  and  an  act 
of  bankruptcy.  The  word  "  transfer  "  in  the  67th  section 
does  not  imply  any  particular  act  of  transfer,  but  is  used 
in  a  general  sense,  and  therefore  includes  a  transfer  by  sale 
In  Cook  V.  Caldecott  (6),  Lord  TerUerden,  C.  J.,  says^  "  A 
sale  is  a  '  transfer," "  and  therefore  may  oome  within  the 
{HX)visions  of  the  statute  as  a  '^  fraudulent  transfer.''  [  WigH- 
man,  J. — Suppose  a  trader  seUs  his  goods  at  an  under- 
price  for  the  piirpose  of  paying  an  urgent  creditor,  how  is 

(a)  Before  Wightm<;inf  J.,  Cr^uweUf  J,  Cromi4<m,  J.,  and  WiUmf  J. 

(6)  Moo.  &  M.  622. 
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that  fraudulent  ?]  The  question  does  not  depend  on  the 
intention  of  the  trader  at  the  time  of  the  sale;  if  the 
necessary  effect  of  the  sale  is  to  defeat  or  delay  creditors,  it 
is  "  fraudulent "  within  the  Act  A  conveyance  by  a  trader 
of  all  his  property  in  trust  for  the  benefit  of  his  creditors, 
is  an  act  of  bankruptcy,  even  though  the  conveyance  be 
made  bona  fide :  Worsdey  v.  DemaMos  (a),  Tapperiden  v. 
Burgess  (6).  That  can  only  be  on  the  ground  that  the 
trader  by  his  act  divests  himself  of  the  means  of  paying  his 
creditors.  [Wigktman,  J. — In  the  cases  relied  on,  the  pur- 
chaser was  in  some  way  or  other  connected  with  the  fi*aud. 
Is  there  any  authority,  that  where  the  transaction  is  bona 
fide  so  ta,r  as  the  purchaser  is  concerned,  it  is  nevertheless 
fraudulent,  because  the  trader  sells  considerably  under  prime 
cost?]  There  is  no  direct  authority,  but  the  selling  at 
ruinously  low  prices  must  necessarily  have  the  effect  of 
defeating  or  delaying  creditors,  by  depriving  them  of  a 
portion  of  the  fund  out  of  which  they  ought  to  be  paid. 
[WiUea,  J. — Suppose  a  rival  in  trade  of  an  old  established 
house  sold  goods  at  half  price^  could  it  be  contended  that 
that  was  an  act  of  bankruptcy  ?  CreasweU,  J. — Or,  sup- 
pose a  tarader  paid  an  enormous  discount  in  order  to  raise 
money  to  meet  some  pressing  necessity?]  If  a  trader 
voluntarily  makes  a  transfer  which  must  of  necessity  lead 
to  the  delay  and  disappointment  of  his  creditors,  such  a 
transfer  is  an  act  of  bankruptcy,  because  every  person  must 
be  taken  to  intend  that  which  is  the  necessary  conse- 
quence of  his  own  act :  Young  v.  Wavd  (c),  Ordha/m  v. 
Ohapman  (d),  RameboUom  v.  Lewie  (e).  It  should  have 
been  left  to  the  jury  to  say  whether  these  transactions  were 
not  such  a  dealing  by  the  bankrupt  with  his  property  as 
necessarily  to  have  the  effect  of  defeating  or  delaying  his 
creditors.      But  the  attention  of  the  jury  was  merely 

(a)  1  Burr.  467.  (d)  12  C.  B.  85. 

(6)  4  East,  230.  («)  1  Camp.  279. 

(c)  8  Exch.  221. 
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W56^  directed  to  the  question  whether  these  transactions  were 
real  sales.  For  the  reasons  given  by  Lord  Mansfield,  C.  J., 
in  Woraeley  v.  Demattoa  (a),  the  word  **  fraudulent "  in  the 
bankrupt  law  does  not  import  mala  fides.  If  there  can  be 
a  real  sale,  which  is  nevertheless  a  fraudulent  transfer,  the 
direction  of  the  learned  Judge  was  wrong;  and  it  is  not 
difficult  to  put  such  a  case.  Suppose  the  trader  was  in 
difficulties  and  about  to  abscond  with  the  money,  and  the 
purchaser  knew  that  fiwt,  but  nevertheless  bought  the  goods, 
such  a  sale,  though  real,  would  be  a  fraudulent  transf<^. 

Gray  for  the  defendant — A  real  sale  is  not  an  act  of 
bankruptcy.  It  is  not  a  fraudulent  "gift,  delivery,  or 
transfer"  within  the  meaning  of  the  12  &  13  Vict,  a  106, 
a  67.  A  ''gift"  means  the  handing  over  of  goods  to 
another  without  consideration.  A  "delivoiy^'  means  the 
depositing  of  goods  with  another,  not  to  become  his  property 
but  to  hold  for  the  benefit  of  the  bankrupt  A  **  transfer" 
means  a  firaudulent  transfer  to  a  particular  creditor  in  pre- 
ference to  the  others.  The  word  "  sale"  is  not  found  in  ^e 
statuta  A  trader  has  a  right  to  sell  his  goods  provided  the 
sale  is  real.  I^  indeed,  he  intends  to  £aivour  the  buyer,  or 
sells  at  an  under-price  in  order  to  acquire  some  benefit 
for  himself,  the  transaction  may  be  an  act  of  bank- 
ruptcy. But  here  the  bankrupt,  being  the  unquestion- 
able owner  of  the  goods,  sells  them  to  the  defendant 
for  the  best  price  he  can  obtain.  But^  assuming  that  a  read 
sale  may,  under  certain  circumstances,  be  an  act  of  bank- 
ruptcy, in  this  case  there  was  no  such  evidence.  In  Cook 
V.  Caldecott  (6),  Lord  TeTUerden,  C.  J.,  said,  '^  I  think  that 
a  sale  cannot  in  reason  be  held  to  be  a  firaudulent  transfer, 
unless  it  takes  place  under  such  circumstances  that  the 
buyer,  as  a  man  of  business  and  understanding;  ought  to 
suspect  and  believe  that  the  seller  means  by  it  to  get 

(a)  1  Barr.  467.  (6)  Moo.  &  M.  522. 


HILARY  VACATION,  19  VICT.  885 

money  for  himself  in  fraud  of  his  creditors,  and  that  the  ,  ^^^' 
sale  is  made  for  that  purpose."  Here  there  waa  no  evi- 
dence of  an  intention  on  the  part  of  the  bankrupt  to  run 
away  with  the  money.  The  intent  is  only  immaterial 
where  the  trader  parts  with  the  whole  of  his  property,  and 
so  immediately  disables  himself  from  paying  his  creditors. 
There  is  no  authority  for  the  proposition,  that,  because  a 
trader  sells  his  goods  under  circumstances  which  may  ulti- 
mately lead  to  bankruptcy,  the  transfer  is  fraudulent.  If 
so,  no  person  could  safely  purchase  goods  at  a  price  below 
their  market  value.  In  Lee  v.  Hart  (a),  Parke,  B.,  says, 
"  If  a  trader  sells  goods  at  a  less  price  than  they  are  worth, 
and  makes  a  practice  of  it,  though  it  is  obvious  that  such  a 
practice  must  ultimately  end  in  bankruptcy,  none  of  such 
sales,  simply  as  such,  constitutes  an  act  of  bankruptcy;  and 
even  where  the  trader  intended,  on  a  particular  sale,  to 
run  away  with  the  price  and  cheat  his  creditors,  such  sale 
is  not  an  act  of  bankruptcy/'  Here  the  bankrupt  sold  the 
goods  to  raise  money  to  pay  his  creditors.  In  Devas  v 
Venables  (b)  there  was  evidence  that  the  bankrupts  were 
making  a  purse  for  themselvea  Moreover,  whatever  might 
have  been  the  bankrupt's  intention,  there  wa»no  evidence 
that  the  defendant  was  aware  of  it,  nor  were  the  transac- 
tions of  such  a  nature  that  the  defendant  must  necessarily 
have  known  that  the  bankrupt  intended  to  defeat  his  cre- 
ditors. 

Cur.  adv.  vuli 

The  judgment  of  the  Court  was  now  delivered  by 

WiGHTMAN,  J. — ^We  are  of  opinion,  that  the  direction  of 
the  Judge  to  the  jury  in  this  case  was  correct;  and  that,  if 
the  jury  were  of  opinion,  upon  the  evidence  before  them, 
that  the  dealings  between  the  defendant  and  the  bankrupt, 

(a)  10  Exch.  565.  (6)  3  Bing.  N.  Cv  400. 
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ACCEPTANCK 
See  Bill  of  Ezchanob. 

ACCOUNT  IN  EQUITY. 
See  MoBTOAGB. 

ACT  OP  GOD. 
See  Cabrieb,  (2). 

ACTION. 
See  Debt. 

SUBBIFF. 

ADMINISTKATOR 

See  Copyhold. 

Friendly  Society. 
Set-opp. 

AFFIDAVIT. 

See  Common  Law  Pbooedubb  Acts, 

(!)• 
To  set  (uide  JudgmerU  by  default. 

On  an  application  to  set  aside  a 
judgment  signed  in  default  of  ap- 
pearance under  the  27th  section  of 
the  Common  Law  Procedure  Act, 
1852,  an  affidavit  stating  the  precise 


nature  of  the  defence,  is  not  re* 
quired,  but  the  ordinary  affidavit  of 
merits  is  sufficient. — Per  Fcurke,  B., 
and  PlaU,  B. ;  Pollock,  C.  B.,  dubi- 
tante ;  Martin,  B.,  dissentiente. 

An  affidavit  in  answer  to  such 
affidavit  ought  not  to  be  allowed.-— 
Per  Pollock,  C.  B.,  and  PkUt,  B. ; 
Parke,  B.,  and  Martin,  R,  contra. 
Warrington  v.  Leake,  304 

AGREEMENT. 

See  Landlord  and  Tenant,  (2),  (3). 

Not  to  carry  on  Businees  mthin  a 
certain  DistricL 

By  agreement  between  the  plain- 
tiff a  solicitor,  and  the  defendant, 
after  reciting  that  the  plaintiff,  being 
manager  of  certain  estates  at  T.,  and 
finding  it  expedient  to  establish  an 
office  there  for  the  transaction  of 
law  and  other  business,  had  pro- 
posed to  appoint  the  defendant  as 
resident  clerk  there,  it  was  agreed, 
that  the  defendant  should  reside  at 
T. ;  and  that,  in  consideration  of  his 
services,  the  plaintiff  should  pay  him 
a  certidn  salaiy;  and  that  either 
party  might   determine  the  agree- 
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ment  by  a  cert&in  notice;  and  that 
the  defendant  would  not,  for  the 
space  of  twenty-one  years,  notwith- 
standing the  decease  of  the  plaintiff, 
reside  in  the  parish  of  T.,  or  within 
twenty-one  miles  thereof,  or  carry 
on  therein  or  within  the  distance 
aforesaid,  during  the  period  of  twen- 
ty-one years,  any  business  of  the  de- 
scription of  that  carried  on  under 
the  agreement: — Hddy  per  Pollock, 
C.  B.,  Alderaon,  B.,  and  FlaUf  B., 
that  the  restriction  was  not  unrea- 
sonable and  was  good  in  law ;  per 
McMTtin,  B.,  that  the  agreement  was 
valid,  for  if  the  restriction  as  to  re- 
sidence was  Yoid,  that  as  to  not  car- 
rying on  business  was  good. 

A  declaration  on  the  above  agree- 
ment alleged  as  a  breach,  that,  after 
its  determination,  the  defendant  re- 
sided in  the  parish  of  T.,  and  during 
the  said  period  of  twenty-one  years 
earried  on  business  in  the  said  parish 
of  the  description  of  that  carried  on 
under  the  agreement. — Plea  to  first 
breach:  that,  although  the  defend- 
ant resided  in  the  parish  of  T.,  yet 
he  did  not  so  reside  for  the  purpose 
or  with  the  intention  of  carrying  on 
business  of  the  description  of  that 
carried  on  under  the  agi'eement : — 

Held,  that,  whether  the  allegation 
in  the  declaration  was  to  be  read  as 
one  or  two  distinct  breaches,  the 
l)lea  was  bad.     Dendy  v.  Henderaonj 
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A  declaration  stated,  that  S.,  who 
carried  on  business  at  Odessa,  had 
given  the  plaintiff  ah  order  for  goods, 
to  be  delivered  by  the  plaintiff  to  a 
carrier  to  be  forwarded  for  shipment ; 
and  thereupon,  in  consideration  that 
the  plaintiff  would  execute  such 
order,  and  would  pay  the  defendants 
one  and  a  quarter  per  cent,  on  the 
invoice  price  of  the  goods,  and  would 
})ormit  the  defendant  to  debits,  with 


the  price  of  the  goods,  and  would 
deliver  the  carrier's  receipt  for  the 
goods  to  the  defendants,  the  defend- 
ants promised  the  plaintiff  to  accept 
his  draft  at  four  months  date  for  the 
invoice  amount  of  the  goods,  on  tbe 
plaintiff*s  delivering  to  the  defend- 
ants the  carrier's  receipt. — ^Averment 
of  performance  of  oonditions  pre> 
cedent — ^Breach:  non-acceptance bj 
the  defendants  of  the  plaintiffs  draft : 
— ^Plea :  that  S.,  at  the  time  of  the 
agreement^  was  an  alien,  resident  at 
Odessa  in  the  empire  of  Kussia;  and 
that,  after  the  making  of  the  agree- 
ment, and  before  any  breach  bj  the 
defendants,  and  before  and  at  the 
time  when  the  plaintiff  was  to  bare 
dispatched  the  goods  in  execution  of 
the  order,  S.  became,  and  still  is^  ao 
enemy  of  the  Queen;  by  rea»n 
whereof,  the  plaintiff  could  not  law- 
fully dispatch  the  goods  to  S.  in  exe- 
cution of  the  said  order.— Replica- 
tion :  that,  in  the  declaration  of  war 
against  the  Emperor  of  Bussia,  Ker 
Majesty  waived  her  right  of  seizing 
enemies'  property  on  board  a  neutral 
vessel ;  and  by  an  Order  in  Connci 
it  was  ordered,  that  Russian  mer- 
chant vessels,  in  any  ports  or  places 
in  her  Majesty's  dominions,  Bbould 
be  allowed  six  weeks  for  loading 
their  cargoes  and  departing;  and 
that  such  Eussian  merchant  vessels, 
if  met  at  sea  by  any  of  her  Ma- 
jesty's ships,  should  be  permitted  to 
continue  their  voyage,  if,  upon  ex- 
amination of  their  papers,  it  should 
appear  that  their  cargoes  were  taken 
on  board  before  the  expiration  of  the 
above  period. — ^Averments,  that  the 
goods  in  the  declaration  mentioned 
were,  long  before  the  expiration  of 
the  said  space  of  six  weeks,  delivered 
by  the  plaintiff  to  the  carrier  to  be 
forwarded  for  shipment,  and  the 
same  could  have  been  shipped,  po^ 
suant  to  the  Order  in  Cwmcil,  with- 
in the  said  space  of  six  weeks.    On 
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demturer  to  the  replication :— JTeZJ, 
that  the  plaintiff  was  entitled  to 
judgment ;  for,  assuming  that  tlie 
declaration  of  war  would,  of  itself, 
have  made  it  illegal  for  the  plaintiff 
to  send  the  goods  to  an  enemy,  they 
might  have  been  lawfully  shipped 
within  the  period  mentioned  in  the 
Order  in  Council 

Semble:  Per  Ma/rdn^  B.,  that, 
even  if  there  had  been  ho  Order  in 
Council,  the  plaintiff  might  have  law- 
fully shipped  the  goods.  Clemomison 
v.  Blessig,  135 

ALLOTMENT. 
See  Gamb. 

AMENDMENT. 

(1).  After  Reference  to  ArbUrcUion, 

Where  a  cause  is  referred  to  arbi- 
tration without  power  of  amendment, 
a  Judge  has  no  power,  except  by 
consent  of  the  parties,  to  order  the 
particulars  of  demand  specially  in- 
dorsed on  the  writ  to  be  altered,  by 
increasing  the  amount  of  one  of  the 
items.     Aforgcm  v.  Tarte,  82 

(2).  After  JtidgmerU  and  Froceedmga 
in  Error, 
Under  the  22nd  section  of  "  The 
Common  Law  Procedure  Act,  1852,*' 
amendments  may  be  made  after 
judgment  and  commencement  of  pro- 
ceedings in  error;  and  since,  by  the 
155th  section  of  that  Act,  the  record 
is  not  removed  into  the  Court  of 
error  until  the  day  of  its  sitting,  the 
application  should  be  made  to  the 
Court  below.    WUkinaon  v.  Sharlcmdy 
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ANCIENT  WINDOWS. 
See  Custom  op  London. 

ANNUITY. 
See  Succession  Duty  Act. 


ARBITRATION. 

See  Amendment,  (1). 
Judgment. 

Lands  Clauses  Consolidation 
Act. 

ARREST. 
See  Bankrupt,  (1). 

ARREST  OF  JUDGMENT. 
'   See  Information. 

ASSAULT. 
See  Plbadinq^  (3). 

ASSIGNMENT. 

See  Bankrupt,  (2). 

ATTACHMENT. 

See  Common  Law  Procedure  Acts, 
(4),  1,  2. 

ATTORNEY'S  BILL. 

Delivery  to  Party  to  be  charged  there- 

tmth. 
A  bill  of  costs,  signed  by  the  at- 
torney and  headed  in  the  matter  of 
business,  but  not  addressed  to  any 
one,  was  inclosed  in  an  envelope  and 
sent  by  post  to  the  client : — Held,  a 
sufficient  deliveiy  of  the  bill  to  the 
pcurty  to  he  charged  therewith,  within 
the  6  A  7  Vict  c.  73,  s.  37.  JRoberte, 
App.;  LucaSy  Reep.y  41 

AUDITOR 
See  Bond,  (2). 

BANKING  COPARTNERSHIP. 

The  directors  of  a  joint-stock  bank 
issued  instruments  in  the  following 
form :— "  Union  Bank  Post  BilL^ 


892 


BAKKRUPT. 


At  sixty  days  after  sight  of  this  our 
first  bill  of  exchange  (second  and 
third  of  the  same  tenor  and  date  not 
paid),  We  promise  to  pay,  on  account 
of  the  proprietors  of  the  Union  Bank 
of  Calcutta,  to  the  order  of  G.  L.  & 
Co.,  the  sum  of  company^s  rupees 
ten  thousand.  Value  received  (Sign- 
ed), J.  R,  W.  a,  directors."  By 
their  deed  of  settlement,  the  business 
of  the  company  wbs  to  consist  in 
issuing  promissory  notes,  payable  to 
bearer  on  demand,  for  any  sum  not 
less  than  eight  company*s  rupees,  and 
not  exceeding  one  tiiousand,  and  bills 
of  exchange  payable,  at  such  time 
after  date  or  sight  as  the  directors 
should  fix,  to  parties  who  should  re- 
quire the  same  and  deposit  the 
amount  of  such  bills  in  the  bank, 
and  in  all  other  branches  of  business 
usually  transacted  by  bankers  in 
Calcutta.  It  was  also  provided,  that 
no  promissory  notes  or  bills  of  ex- 
change should  be  issued  otherwise 
than  of  the  description  and  in  the 
manner  above  mentioned.  In  an 
action  by  an  indorsee  of  the  above 
instrument  against  a  shareholder  in 
the  bank  : — Held,  first,  that  the 
directors  had  power  to  bind  the 
shareholders  by  issuing  instruments 
of  that  description;  secondly,  that 
they  were  in  a  form  which  bound 
the  shareholders;  thirdly,  that  they 
were  substantially  made  in  the  name 
of  the  partnership  firm. 

SenAU,  that  such  instruments  may 
be  declared  on,  either  as  promissory 
notes  or  bills  of  exchange.  Forbes  v. 
MarshaU,  166 

BANKRUPT. 

See  Joint  Stock  Company,  (1). 

(1).  Protection  dwring  Suspension  of 
Certificale, 

The  protection  from  arrest  granted 
to  a  bankrupt  during  the  suspension 


of  bis  certificate,  does  not  protect 
him  from  arrest  in  respect  of  debto 
contracted  since  his  bankruptcy. 
Grace  v.  Bishop,  424 

(2).  Assigwmenifor  Ben^U  of 
Creditors. 

In  October,  1852,  R,  a  trader,  as- 
signed to  thet  plaintiff  all  his  house- 
hold furniture  and  effects  then  on 
his  premises,  as  a  security  for  money 
lent,  with  a  power,  in  default  of  pay- 
ment, to  seize  and  take  possession  of 
the  property  thereby  assigned^  and 
all  other  goods,  chattels,  and  csfiTecis 
which  might  be  found  on  the  pre- 
mises. In  January,  1855,  EL  as- 
signed all  his  estate  and  effects  to 
trustees,  for  the  benefit  of  his  cre- 
ditors. In  the  following  February, 
the  plaintiff*  seized  the  goods,  &&, 
then  on  the  premises  of  £. ;  and  in 
March  a  fiat  in  bankruptcy  issued 
against  R,  the  act  of  bankruptcy 
being  the  above  assignment  of  his 
estate  and  effects  to  trustees.  In  an 
action  by  the  plaintiff*  against  the 
assignees  for  selling  the  goods  so 
seized  by  him : — ffdd,  that  though 
the  assignment  by  K  of  his  estate 
and  effects  to  trustees  was  void  aa 
against  creditors,  yet  it  operated  to 
transfer  to  the  assignees  the  property 
not  induded  in  the  assignment  to  the 
plaintiff*,  and  so  defeated  his  title, 
which  would  otherwise  have  been 
YaHd  by  the  seizure.  Carr  v.  Acra- 
man,  566 

(3).  Fraudulent  Preference. 

Payment  by  a  trader,  who  con- 
templates bankruptcy,  of  a  debt  not 
then  due,  upon  a  bon&  fide  request  of 
the  creditor,  is  not  in  law  a  volun- 
tary payment;  the  fact  of  the  debt 
not  being  due  is  merely  a  circum- 
Btance  for  the  jury  in  oon8iderii.g  tho 
question  of  fraudulent  preference. 
Strachan  v.  Barton,  647 
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(4).  Fraudulent  Transfer, 

A  sale  by  a  trader  of  his  goods  aC 
prices  considerably  below  their  mar- 
ket value,  is  not  of  itself  a  fraudulent 
ti-ansfer  within  the  67th  section  of 
the  Bankrupt  Act,  12  &  13  Vict  a 
106.  To  render  the  transaction 
fraudident  within  that  Act^  the 
seller  must  liave  intended  by  such 
sale  to  defeat  or  delay  his  creditors, 
and  the  purchaser  must  have  had 
reason  to  know  that  such  was  the 
object  of  the  seller. 

Therefore,  where  a  trader,  fix)m 
time  to  time,  during  several  months 
sold  his  goods  to  the  defendant  at 
prices  from  401.  to  50^.  per  cent,  less 
than  he  paid  for  them,  and  after- 
wards became  bankrupt — Ifeldf  in 
the  Exchequer  Chamber,  that  it  was 
properly  left  to  the  jury  to  say  whe- 
ther the  dealings  between  the  defend- 
ant and  the  bankrupt  were  real  sales 
by  the  bankrupt  to  the  defendant, 
each  endeavouring  to  make  the  best 
bargain  he  could  for  himself;  and,  if 
so,  such  sales  were  not  an  act  of 
bankruptcy  as  fraudulent  transfers. 
Lee  V.  Bart,  880 

BANK  POST  BILL. 
See  Banking  Gopabtnebship. 

BILL  OP  EXCHANGE. 

See  Bankino  Copartnebshif. 
Costs,  (6). 

Insolvent  Debtor,  (1). 
Payment. 

Summary  Procedure  on  Bills 
OF  Exchanqe  Act. 

Parol  Acceptance  o/Fareiffn  BUI. 

The  defendant's  agent  at  Came- 
roons  in  AMca  made  and  delivered 
to  the  plaintiff  an  instrument  in  the 
form  of  a  foreign  bill  of  exchange, 
payable  cU  sighL  The  bill  was  not 
addressed  to  any  one,  but  across  it 
the    defendant's    agent   wrote    ihe 


word  ''accepted,"  and  the  defend- 
ant's name  and  address.  The  plain- 
tiff presented  the  bill  to  the  defend- 
ant, and  requested  its  payment, 
when  the  defendant  denied  that  he 
owed  the  amount,  but  admitted  the 
signature  to  be  that  of  his  agent. 
The  plaintiff  then  said,  "As  you 
acknowledge  the  signatui^,  you  had 
better  pay  the  bill"  The  defend- 
ant replied,  "  Til  pay  the  biU,  but  I 
cannot  pay  it  now :  I'll  give  you  a 
bill  at  three  months."  The  plaintiff 
then  said,  ''  There  is  something  sus- 
picious about  it;  it  is  almost  a  for- 
gery; you  had  better  pay  it  at 
once."  The  defendant  replied,  "  I'll 
pay  the  bill;  I  cannot  pay  it  now, 
but  I  will  give  my  note  or  bill  for  it 
at  three  months:" — Hdd,  in  the 
Exchequer  Chamber  (assuming  the 
instrument  to  be  a  bill  of  exchimge), 
that  there  was  no  evidence  of  an  ac- 
ceptance of  it     Beynolda  v.  PetOy 

418 
BILL  OF  LADING. 

See  Carrier,  (4). 

BOND. 
See  Common  Law  Procedure  Acre, 

(1).  Illegal  ConiracL 

The  resignation  for  a  pecuniaiy 
consideration  of  the  position  of 
major  in  a  regiment  in  the  East 
India  Company's  service  is  illegal 
by  the  49  Geo.  3,  c.  126,  s.  4,  and 
security  for  the  payment  of  the 
money  is  void :  Per  Pollock,  C.  B., 
Alderson,  B.,  and  Martin,  B. ;  PlcUt, 
B.,  dubitante.    Grcemey,  Wroughton, 

146 
(2).  Liability  of  Sv/rety, 

The  defendant  as  surety  became 
bound  to  the  guardians  of  a  poor 
law  union  by  bond,  conditioned  (in- 
ter alia)  that  the  treasurer  of  the 
union  should  discharge  the  duties  of 
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his  office  '^  by.  receiving  all  monies 
tendered  to  be  paid  to  the  board  of 
guardians,  kCy  by  paying  out  of  the 
monies  in  his  hands  of  the  guar- 
dians all  orders  on  him  drawn  on 
their  behalf/'  and  that  he  should 
pay  over  to  the  guardians  all  halcmcea^ 
monies,  ica  due  to  the  union.  The 
treasurer,  who  was  a  com&ctor^  had 
extensive  dealings  in  com  and  open 
accounts  in  trade  with  the  overseers 
(»f  several  of  the  townships.  No 
money  was  received  from  these 
townships,  but  it  was  the  practice  of 
the  treasurer  to  debit  the  overseers 
in  his  trade  account  with  the 
amoimt  of  poor  rate  ordered  by  the 
guardians  to  be  paid ;  and  then  to 
debit  himself  with  the  amount  as 
paid  to  him  as  treasurer.  His  ac- 
counts were  audited  half-yearly,  and 
the  credits  in  com  were  allowed  by 
the  auditors  as  payments  in  money. 
At  the  last  audit  the  auditors  found 
239^.  \8.  \0d.  was  due  from  him  to 
the  guardians: — Hddf  that  the  de- 
fendant waa  liable  for  that  amount, 
inasmuch  as  it  was  a  "  hciUmoB  "  as- 
certained and  settled  by  the  audi- 
tors. The  Gua/rdioma  of  the  Poor  of 
the  Bdford  Unum  v.  PaUiaon,     623 

BiM)KER. 
See  YxNDOB  and  Yendeb,  (1). 

CAPIAS    AD     SATISFACIEN- 

DUM. 

See  Execution,  (2). 

CARRIER 
(1).  Packed  Parcds  and  JSndeauree. 

A  railway  company  cannot  legally 
charge  a  greater  sum  for  the  car- 
riage of  a  package  containing  several 
parcels  belonging  to  different  per- 
sons, than  for  a  package  oontaining 
several  parcels  all  belonging  to  one 
person. 


Where  a  railway  company  refused 
to  carry,  at  the  ordinary  rate,  pack- 
ed parcels  tendered  by  a  carrier, 
whereby  he  was  obliged  to '  send 
them  by  a  more  circuitous  route  and 
at  a  greater  expense: — Held,  that 
he  was  not  entitled  to  recover 
damages  for  an  alleged  loss  of  busi- 
ness. 

Semble,  that  the  14th  section  of 
the  Great  Northern  Railway  Com- 
pany's Act,  13  &  14  Vict,  a  IxL, 
which  provides  that  the  Company 
may  charge  for  the  carriage  of  par- 
cels not  exceeding  five  hundred 
weight  any  sum  they  may  think  fit, 
means  any  "reasonable  eufnT 
Crouch  V.  The  Great  Northern  Rod' 
way  Compant/f  742 

(2).  Damage  by  Act  qfGod, 

The  defendants,  who  were  com- 
mon carriers,  contracted  'with  the 
plaintiff  to  carry  his  goods  between 
Gosport  and  Ryde.  The  goods  were 
put  in  a  boat,  and  towed  by  a  steam 
vessel  of  the  defendants,  which  pro- 
ceeded to  Portsmouth  pier  to  take 
in  passengers.  There  was  another 
vessel  of  the  defendants*  alongside 
the  pier;  and  it  was  the  usual  and 
most  safe  course  for  the  steam  boat 
so  a^roadung  to  stop  until  the  other 
vessel  had  lefb.  On  this  occasion  the 
steam  boat  with  the  boat  in  tow 
was  twice  stopped,  in  consequence  of 
the  stopping  of  the  other  vessel,  and 
on  the  second  time  of  stopping  the 
tide  lifted  up  the  tow-boat  and 
pitched  it  on  the  rudder  of  the  steam- 
boat, whereby  the  tow-boat  sprung 
a  leak,  and  the  plaintiff's  goods 
were  damaged.  There  was  no  negli- 
gence on  the  part  of  the  curtains  of 
either  vessel: — Held,  that  the  da- 
mage was  not  caused  by  the  act  of 
God,  and  therefore  the  defendants 
were  liable.  Oakley  v.  The  Port^ 
nwuih  and  Ryde  Steam  Packet  Com- 
P(»ny,  618 
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(3).  Damage  by  Fvre. 

The  plaintiff  delivered,  at  the  sta- 
tion of  the  Great  Western  Railway 
Company  at  Bath,  a  van-load  of  fur- 
niture, to  be  conveyed  to  Torquay. 
He  signed  a  receipt  note,  which  was 
headed— "Bath  Station.— To  the 
Great  Western  Railway  Company. 
— Received  the  under-mentioned 
goods,  on  the  conditions  stated  on 
the  other  side,  to  be  sent  to  Torquay 
station,  and  delivered  to  the  phuntiff 
or  his  agent.*'  One  condition  was, 
that  the  Company  would  not  be  an- 
swerable for  loss  or  damage  by  fire. 
Another  condition  stated,  that  the 
Company  would  not  be  responsible 
for  loss  or  damage  to  goods  beyond 
the  limits  of  their  railway.  The 
van  was  placed  on  a  truck  and  con- 
veyed to  Bristol,  where  the  Great 
Western  line  ends,  and  the  defend- 
ants' (the  Bristol  and  Exeter)  line 
begins.  The  same  truck  and  guard 
proceeded  with  the  van  to  Exeter, 
where  the  defendants'  line  ends,  and 
is  joined  by  the  line  of  the  South 
Devon  Company,  which  runs  to 
Torquay.  Whilst  the  van  and  fur- 
niture were  at  the  defendants*  sta- 
tion at  Exeter,  they  were  accident- 
ally destroyed  by  fire: — Hdd,  that 
this  was  one  contract  with  the  Great 
Western  Railway  Company  for  the 
conveyance  of  the  van  and  furni- 
ture firom  Bristol  to  Torquay,  sub- 
ject to  the  conditions  of  the  receipt 
note,  and  that,  consequently,  none 
of  the  Companies  were  responsible 
for  the  loss.  CoUina  v.  The  Bristol 
omd  Exeter  Railway  Compcmy,    790 

(4).  Damage  by  Sulpkurie  Acid. 

The  plaintiffs  chartered  the  de- 
fendant's vessel  for  a  voyage  from 
Glasgow  to  Colombo.  The  plain- 
tiff sent  on  board  the  vessel  some 
cambric  goods,  and  they  agreed  with 
M.  &  Co.  for  freight  to  carry  goods 


for  them.  M.  &  Co.  shipped  a 
quantity  of  sulphuric  add,  which 
was  stowed  by  the  defendant  near 
the  plaintiff'  goods.  The  master 
signed  and  delivered  to  the  plaintifib 
bills  of  lading  for  the  goods  and 
acid.  It  was  alleged  to  be  the  duty 
and  custom  of  merchants,  who  ship- 
ped sulphuric  add,  to  give  notice  of 
the  same  to  the  shipowner.  No  no- 
tice was  given  to  the  defendant. 
In  the  course  of  the  voyage  the  sul- 
phuric acid  leaked  and  damiaged  the 
plaintiffs'  goods.  In  an  action  by 
the  plaintifis  on  the  biU  of  lading, 
for  not  delivering  the  goods  in  good 
condition: — HeU,  first,  that  the 
neglect  of  the  phdntifi^  to  give  no- 
tice of  the  shipment  of  the  sulphuric 
add  was  no  excuse  for  the  defend- 
ant's breach  of  contract,  since  it  was 
only  a  remote  cause  of  the  damage, 
the  proximate  cause  being  the  act 
of  the  defendant  in  placing  the  acid 
where  it  wasj  and  that,  even  if  the 
declaration  had  been  on  the  charter- 
party,  and  it  had  contained  an 
agreement  to  inform  the  defendant 
when  sulphuric  acid  was  shipped, 
and  the  plaintiff  had  actually  ship- 
ped it,  the  defendant  would  never- 
theless have  been  liable:  Secondly, 
that  there  was  no  defence  on  the 
ground  of  avoiding  circuity  of  ac- 
tion, since  the  damages  which  the 
defendant  would  recover  in  an  ac- 
tion against  the  plaintiff  for  omit- 
ting to  give  notice  of  the  shipment 
of  the  sulphuric  add,  would  not 
necessarily  be  the  same  as  the  plain- 
tiflfe  would  recover  against  the  de- 
fendant.    AUtan  V.  Herring,       822 

CATTLEGATE. 
See  Gamb,  (1),  (2). 

CERTIFICATE. 
See  Special  Jury. 
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CHARTERPARTY. 

See  Cabrieb,  (4). 

(1).  Custom  at  Port  o/ Loading. 

By  cbarterparty  the  defendant 
agreed  to  load  on  board  a  Teasel  at 
Trinidad  *'  a  full  and  complete  cargo 

of  sugar,  molasses,  v*  other  pro- 
duce.** It  appears  that  it  was  the 
custom  at  Trinidad  to  load  sugar 
in  hogsheads,  and  molasses  in  pun- 
cheons, in  which  mode  they  were 
carried  more  conyeniently  and  with 
less  loss  to  the  merchant;  and  that  a 
full  and  complete  cargo  of  sugar 
and  molasses  meant  a  cargo  so 
packed: — Held,  on  appeal  in  the 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  below)  that 
the  custom  was  admissible  in  evi- 
dence ;  for  it  was  applicable  to  such 
a  charterparty,  and  did  not  control, 
but  only  explained  the  contract, 
which  ought  to  be  construed  with 
reference  to  the  usage  at  the  port  of 
lading:  also  that  the  custom  was 
reasonable  and  good  in  law.  Ouih- 
bert  Y.  Cuimming,  405 

(2).  Seawortldness. 

If  a  chartered  yessel  is  seaworthy 
at  the  conmiencement  of  the  voyage, 
but  is  afterwards  damaged  by  penis 
of  the  sea,  though  the  owner  is  not 
bound  to  repair  the  vessel,  yet  if  he 
elects  not  to  do  so,  he  ought  not  to 
proceed  with  the  vessel  in  an  unsear 
worthy  condition. 

A  declaration  on  a  charterparty 
(which  contained  an  exception  of 
"all  unavoidable  hindrances,  dan- 
gers, and  accidents  of  the  seas'*) 
alleged  as  a  breach,  that,  although 
after  the  commencement  of  the  voy- 
age the  yessel  was  damaged  by  the 
dangers  and  accidents  of  the  seas, 
and  was  unseaworthy,  and  was  in  a 
place  where  she  cotdd  have  been  re- 
paired, of  all  which  the  defendant 


then  had  notice,  yet  the  defendant 
did  not  cause  the  vessel  to  be  re- 
paired, and  carelessly  and  n^Iigentiy 
caused  the  vessel  to  proceed  on  ho* 
voyage  in  an  unseaworthy  state,  and 
by  reason  of  the  premises  the  veeael 
was  unable  to  meet  the  perils  of  the 
sea,  and  a  huge  quantity  of  the 
plaintiff's  .goods  was  obliged  to  be 
thrown  overboard: — ^Plea,  that  at 
the  commencement  of  the  voyage 
the  vessel  was  tight,  staunch,  and 
strong,  and  every  way  fitted  for  the 
same,  and  was  seawortEy: — Held, 
on  demurrer,  that  the  breach  dis- 
closed a  good  cause  of  action,  and 
that  the  plea  afforded  no  answer  to 
it     Worms  v.  Sioreyy  427 

(3).  EoDception  of  Eestrainis  of 
Princes  and  Rulers. 
The  plaintiff  and  defendant  agreed 
by  charterparty  that  the  plaintiff^s 
ship  should,  after  dischai^ing  her 
outward  cargo,  proceed  to  Gkdatz  or 
Ibralia,  as  ordered  at  Constantino- 
ple by  charterer's  agents,  and  there 
receive  a  full  cargo  of  wheat;  and 
being  so  loaded,  should  therewith 
proceed  to  Cork  for  orders  to  dis- 
charge at  a  safe  port  in  the  United 
Elingdom,  and  deliver  the  same 
agreeable  to  bills  of  lading,  and  so 
end  the  voyage  (restraints  of  princes 
and  rulers,  the  dangers  of  the  seas, 
4fea,  during  the  said  voyage,  always 
mutually  excepted).  The  vessel,  af- 
ter discharging  her  outward  cargo, 
proceeded  to  Constantinople;  and,  in 
consequence  of  orders  there  given  by 
the  defendant's  agent,  the  master 
took  the  vessel  to  Ibralia.  Before 
her  arrival  there,  a  proclamation 
had  been  promulgated  by  the  Rus- 
sians, who  had  invaded  Wallachia, 
prohibiting  the  exportation  of  wheat : 
— Heldy  first,  that  the  exception  of 
the  restraint  of  princes  and  rulers 
applied  whilst  Uie  vessel  was  at 
Ibralia;  secondly,  that  a  copy  of  a 


COMMON  LAW  rUOCEDURE  ACTS. 


897 


printed  placard,  with  the  name  of 
the  Russian  commander  attached  to 
it,  and  posted  on  the  walls  of  Ibralia, 
was  admissible  as  evidence  of  the  pro- 
hibition.   Brtice  V.  Nicolopulo,    129 

CIRCUITY  OP  ACTION. 
See  Carbikb,  (4). 

COASTING  VESSEL. 
See  Rahsqate  Harbour  Act. 

COLLECTOR  OF  POOR  RATR 
See  Poor. 

COMMON  LAW  PROCEDURE 

ACTS. 

See  APFinAvrr. 

AlCEKDMENT,  (2). 

Costs,  (4),  (5). 

InsPKCTION  op  DoCUtfENTS. 

Pleading,  (3). 
Release. 

(1).  Concurrent  Writ  of  Summons. 

Under  the  Common  Law  Proce- 
dure Act,  1852,  a  concurrent  writ 
of  summons  can  only  be  issued  with- 
in six  months  from  the  time  of  issu- 
ing the  original  writ. 

Where  a  writ  of  summons  has 
been  issued  before  that  Act  came 
into  operation,  and  has  been  duly 
continued  up  to  that  time,  the  first 
renewal  under  that  Act  is  quasi  the 
original  writ. 

The  Court  will  judicially  notice 
the  seal  on  a  notarial  certificate  ve- 
rifying an  affidavit  sworn  before  a 
magistrate  abroad.     Cole  v.  Sherard, 

482 
(2).  Discovery. 

An  application  for  a  discovery  of 
documents  under  the  50th  section  of 
the  Common  Law  Procedure  Act, 
1854,  must  be  made  upon  the  affida- 
it  of  a  p(Mrty  to  Uie  cause. 

Under  the  51st  section  of  that 


Act  a  party  cannot  interrogate  as  to 
the  contents  of  written  documents. 
Hersckfeld  v.  Claa^he,  7 1 2 

(3).  hUerrogcUories. 

1.  The  affidavit  in  support  of  an 
application  by  a  plaintiff  for  leave  to 
deliver  interrogatories  to  the  defend- 
ant, under  the  52nd  section  of  the 
Common  Law  Procedure  Act,  1 854, 
must  shew  that  he  has  a  good  cause 
of  action  upon  the  merits;  and, 
therefore,  in  an  action  of  ejectment 
by  reaiion  of  the  forfeiture  of  a  lease 
by  breach  of  a  covenant  to  insure, 
an  affidavit,  which  merely  stated 
that  the  plaintiff  believed  that 
"  there  was  a  good  cause  of  action 
for  the  breach  of  covenant  above 
mentioned,"  was  held  insufficient^ 
inasmuch  as  by  a  waiver  of  the  for- 
feiture the  pkjntiff*s  right  to  main- 
tain ejectmeut  would  be  gone.  Afay 
V.  Mawkms,  210 

2.  The  51  St  section  of  the  Com- 
mon Law  Procedure  Act,  1854, 
which  enables  the  parties  to  a  cause 
to  deliver  interrogatories  upon  any 
matter  as  to  which  discovery  may 
be  sought,  applies  to  actions  of  eject- 
ment. 

Under  that  section  a  defendant 
in  ejectment  is  entitled  to  interro- 
gate the  plaintiff  as  to  the  character 
in  which  he  sues,  and  the  nature  of 
the  pedigree  on  which  he  relies. 
Flitcrq/t  V.  Fletcher,  543 

(4).  Garnishment. 

i.  C,  at  the  request  of  D.,  com- 
menced an  action  (in  which  C.  had 
no  interest)  against  I.,  upon  D.  giv- 
ing C.  a  bond,  whereby  D.  bound 
himself  to  C.  in  the  penal  sum  of 
200^.,  subject  to  the  condition,  that, 
if  D.  should  pay  to  L,  the  defend- 
ant in  the  action,  such  costs  as  C, 
the  plaintiff  in  the  action,  should  in 
due  course  of  law  be  liable  to  pay  in 
case  he  should  discontinue,  beoome 
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nonsuit,  or  a  verdict  should  pass 
against  him,  such  costs  to  be  first 
taxed,  or  in  case  of  a  judgment  ob- 
tained by  the  defendant  for  his  costs 
of  defence;  and  also  should  permit 
C,  during  the  pendency  of  ihe  ac- 
tion, or  of  any  liability  to  him  aris^ 
ing  therefrom,  to  retain  and  apply 
any  of  D.'s  monies  that  might  come 
into  C.'s  hands  towards  the  discharge 
of  any  costs  or  liabilities  which  C. 
might  be  put  to  or  incur  by  reason 
of  his  permitting  the  action  to  be 
carried  on  in  his  name,  or  from  any 
injury  to  him  thereby  from  the  de- 
fault or  omiflsion  of  D.  to  pay  the 
same,  the  bond  should  be  yoid,  ^ 
C.  was  nonsuited  in  the  action,  and 
I.  had  judgment  to  recover  his  costs : 
— Hddf  that  D.*s  liability  under  the 
bond  to  pay  such  costs  did  not  con- 
stitute a  ''debt*'  within  the  gar- 
nishee clauses  of  the  Common  Law 
Procedure  Act,  1854,  and  could  not 
be  attached  as  such  by  the  judgment 
creditor.    Johnson  v.  Diamond,    73 

2.  The  Westminster  Improve- 
ment Commissioners,  incorporated  by 
Act  of  Parliament  for  the  purpose 
of  effecting  certain  improvements  in 
Westminster,  were  empowei*ed  to 
borrow  money  on  bond,  and  to  ad- 
vance money  to  builders  for  building 
purposes.  By  the  condition  of  these 
bonds,  all  the  bondholders  were  to 
be  paid  pari  passu. 

The  commissioners  advanced  a 
certain  sum  to  K.,  a  builder.  The 
plaintiff  sued  the  commissioners  on 
one  of  their  bonds;  and  they  suffer- 
ed judgment  by  de&ult:  —  ffdd, 
that  the  debt  due  from  K.  to  the 
commissioners  was  not  such  a  debt 
as  could  be  attached  under  the  61st 
section  of  the  Common  Law  Proce- 
dure Act,  1854;  for  the  plaintiff 
could  not  enforce  immediate  pay- 
ment of  his  judgment,  and  the  effect 
of  the  garnishment  would  be  to  give 


him  a  priority  over  the  other  bond- 
holders. Kennett  v.  The  Westminster 
Improvement  Commissioners,         349 

(5).  Equitable  Defence. 

To  an  action  for  the  non- perform- 
ance of  an  alleged  agreement  to  load 
a  ship  for  a  particular  voya^  with  a 
guaranteed  freight  of  not  less  than 
5500^,  the  Court  refused  to  allow 
the  defendant  to  pleads  by  waj  of 
equitable  defence,  that  the  real  con- 
tract was,  that  the  ship  should  earn 
fireight  at  such  a  rate  per  ton,  that, 
if  filled,  she  would  obtain  5500L  ; 
and  that,  by  mistake  of  the  person 
who  reduced  the  contract  into  writ- 
ing in  the  Spanish  language,  "wludi 
he  imperfectly  understood,  it  was 
described  as  an  absolute  guarantee 
that  the  ship  shotdd  have  a  finei^t  of 
5500/. 

Quoeref  whether  the  subject-matter 
of  the  proposed  plea-  might  be  given 
in  evidence  under  a  denial  of  the 
contract     Ferez  v.  Oleaga^  506 

(6>  EquHabU  Belief. 

Where  a  plaintiff  sues  on  a  written 
contract,  and  the  defendant  pleads  as 
a  defence  matter  which  he  is  in 
equity  precluded  from  setting  up  by 
a  term  of  the  contract,  not  stated  in 
the  written  instrument,  a  Goort  of 
law  may,  under  the  Conunon  Law 
Procedure  Act,  1854,  give  equitable 
relief  without  the  instrument  being 
first  reformed. 

To  a  declaration  on  a  policy  of 
assurance,  the  defendant  pleaded  that 
the  policy  was  made  upon  the  terms 
of  a  previous  proposal,  and  upon  the 
express  condition,  that,  if  any  state- 
ment in  the  proposal  was  untrue,  the 
policy  should  be  void;  and  thAt  a 
particular  statement  was  untrue^ 
Replication  on  equitable  grounds : 
that,  before  the  policy  was  made,  the 
defendants  issued  a  prospectus  con- 
taining  a  statement,  that  all  policies 
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effected  by  them  should  be  indispnt- 
able,  except  in  oases  of  fraud ;  and 
that  the  plaintiff  effected  the  policy 
on  the  ftlth  of  such  representation. 
Kej  cinder :  that  the  policy  was  made 
on  the  basis  of  the  proposal ;  and 
that  there  wa«  not,  before  or  at  the 
time  of  the  making  of  the  policy, 
any  promise  by  the  defendants  that 
the  policy  should  be  indisputable 
except  in  cases  of  fraud,  except  that, 
before  the  proposal,  the  defendants 
issued  the  prospectus  containing  such 
statement : — Udd^  that  the  rejoinder 
was  bad ;  and  that  the  replication  was, 
on  equitable  grounds,  agood  avoidance 
ofthepJea.     Wood  r.  Dioarria,    493 

(7).  Sight  of  Landlord  to  wppear  and 
dtftnd  Ejectment 

1.  In  an  action  of  qjectment  under 
the  Common  Law  Procedure  .Act, 
1852  (15  <fe  16  Vict.  c.  76),  a  land- 
lord, on  complying  with  the  requi- 
sites of  the  172nd  section,  which 
enacts,  that  *'  any  person  not  named 
in  such  writ  shall^  by  leave  of  the 
Court  or  a  Judge,  be  allowed  to 
appear  and  defend,  on  filing  an  affi- 
davit shewing  that  he  is  in  possession 
of  the  land  either  by  himself  or  by 
his  tenant,**  is  entitled,  ae  a  maUer  of 
rigJdj  to  be  let  in  to  defend;  and  the 
Court  or  a  Judge  have  no  power,  in 
the  case  of  a  landlord  residing  out  of 
the  jurisdiction,  to  impose  upon  him 
the  condition  of  finding  security  for 
costs:  per  FoUock,  C.  B.,  FkUt,  B., 
and  Martin,  B.  Parke,  R,  dubitante, 
being  of  opinion  that  the  Court  or 
a  Judge  have  a  discretion  in  the  mat- 
ter,  where  the  landlord  applies  to 
defend  as  Bole  defendant  and  not  as  a 
defendant  unth  the  tenant  in  pos- 
session.    BiUler  V.  Meredith,  85 

2.  A  person  who  has  recovered 
judgment  in  qjectment  upon  a  for- 
feiture of  a  lease,  but  has  not  actu- 
ally obtained  possession,  is  not  by 
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Statute  15  Sc  16  Vict.  c.  76,  a  172, 
enabled  to  come  in  and  defend  an 
action  of  ejectment.  Thompson  v. 
Tomkinson,  443 

(8).  Stay  qf  Proceedings  contrari/  to 
Injunction,  EuU,  or  Order, 

O.,  the  defeDdant*s  testator,  insti- 
tuted a  suit  in  Chancery  for  the  ad* 
ministration  of  the  estate  and  effects 
of  C,  the  plaintiff's  testator.  An 
order  was  made  by  the  Court  of 
Chancexy,  that  the  plaintiff  be  re- 
strained by  injunction  from  inter- 
fering with  the  estate  or  effects  of  C. 
The  plaintiff  brought  an  action 
against  the  defendant  for  an  alleged 
infringement  by  O.  of  C.'s  copyright 
in  certain  books  : — Held,  first,  that 
the  action  was  in  disobedience  of  the 
order  of  the  Court  of  Chancery,  since 
the  damages,  when  recovered,  would 
be  assets  of  C.  in  the  plaintiffs  hands : 
Secondly,  tliat,  under  the  226th  sec- 
tion of  the  Common  Law  Procedure 
Act,  1852)  this  Court  had  jurisdietion 
to  stay  proceedings  in  the  action, 
although  no  writ  of  injunction  had 
issued     CobboU  v.  Ludiam,         446 

(9).  Summing  up  Evidence, 

Under  the  18th  section  of  the  17 
k  18  Vict  0.  125,  the  right  of  the 
party  who  begins,  to  sum  up  the 
evidence  at  the  trial,  is  confined  to 
the  case  where  the  Judge  holds  that 
there  is  evidence  to  go  to  the  jury : 
per  Pollock^  C.  B.,  Parke,  B.,  and 
Martin,  B.;  dissentiente  Plait,  B. 
Hodgee  v.  Ancrum,  214 

COMPANIES  CLAUSES  CON- 
SOLIDATION ACT,  1845,  (8  <k 
9  Vict.  C.16). 

EoDccution  against  Shareholder, 

1 .  Under  the  36th  section  of  the 
Companies  Clauses  Consolidation  Act, 
1 845,  (8  &  9  Vict.  c.  1 6),  a  party  who 
has  recovered  judgment  against  a 
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company  is  Dot  precluded  from  issu- 
ing executionagainst  the  shareholders 
vho  have  not  paid  up  the  AiU  amount 
of  their  shares,  though  lands  of  the 
company  have  been  extended  under  an 
elegit,  if  the  proceeds  of  the  lands  be 
insufficient  to  satisfy  the  debt. 

If  a  sum  certain  has  been  actually 
received  from  the  rents  of  the  land 
extended  under  the  elegit,  the  scire 
facias  can  only  issue  for  the  residue 
of  the  debt;  but  where  no  sum  has 
been  received,  and  the  only  means  of 
satisfying  the  debt  arises  froTo.  the 
fiiture  rents,  it  is  in  the  discretion  of 
the  Court  whether  they  will  permit 
the  scire  &cias  to  issue.  And  where 
a  judgment  creditor  for  300^.  issued 
an  elegit  under  which  lands  of  the 
company  were  extended  of  the  an- 
nual value  of  lOa,  only,  and  the  cre- 
ditor did  not  take  actual  possession 
of  the  lands,  it  was  held  that  he 
might  issue  a  scire  facias  against  the 
shareholders  for  the  whole  amount  of 
his  debt.     Addison  v.  TcUe,        250 

2.  The  36th  section  of  the  Com- 
panies Clauses  Consolidation  Act,  8 
&  9  Yict  c.  16,  which  enables  execu- 
tion to  issue  against  '*  cmyo/the  akare- 
holders,'*  if  fche  execution  against  the 
property  or  effects  of  the  company 
proves  ineffectual,  means  shareholders 
at  the  time  of  the  sheriff*s  return  of 
nulla  bona.     Nixon  v.  Green,      550 

COMPENSATION. 

See  Lands  Clauses  Consolidatiok 
Act,  1854. 

CONCURRENT  WRIT  OF 

SUMMONS. 

See  CoMMOK  Law  Procedure  Acts, 

CONTRACT. 

See  Carrier,  (4). 
Corporation. 

Joint  Stock  Company,  (3). 
Yendoe  and  Vendee. 


CONVEYANCR 
See  Stamp,  (3). 

COPYHOLD. 

The  customary  heir  of  a  copyhold 
tenement  cannot  nifl.in<j*.iTi  trespass 
without  entry;  but  after  entry  there 
is  a  relation  back  to  the  actual  title 
as  against  a  wrong-dper,  and  he  may 
maintain  an  action  for  trespasses 
committed  prior  to  his  entry. 

Semble,  that  the  rule  of  law,  that 
the  title  of  an  administrator  has  re- 
lation to  the  death  of  the  intestate, 
so  as.  to  enable  him  to  recover  for 
injury  to  personal  chattels'  prior  to 
the  grant  of  administration,  applies 
also  to  leasehold  property,  but  in 
that  case  he  must  first  enter.  Bar- 
neU  v.  Fori  of  GuUdfard,  19 


CORPORATION. 

See  County  Court,  (1). 

Joint  Stock  Company,  (1). 

Power  to  coniraei  ^ffithotU  Seal 

The  plaintiff,  a  company  incor- 
porated for  the  purposes  of  conveying 
mails,  passengers,  and  cargo,  between 
Great  Britain  and  the  Cape  of  Good 
Hope  and  Australia,  and  for  that 
purpose  to  construct  and  maintain 
steam  and  other  vessels,  and  to  do 
all  such  other  matters  as  might  he 
incidental  to  such  undertaking,  con- 
tracted with  the  defendants,  by  parol, 
for  the  supply  by  the  latter  to  the 
company  of  a  quantity  of  ale.  The 
ale  was  delivered  and  paid  for  by  the 
plaintiffs,  but  turned  out  to  be  unfit 
for  use : — Held,  that  the  defendants 
were  liable,  although  the  contract 
was  not  under  the  seal  of  the  com- 
pany. The  Australian  Royal  Mail 
Steam  Navigoition  Company  v.  Mar- 
zetti,  228 
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COSTS. 

See  Attorney's  Bill. 
County  Court,  (3). 
Debt. 

Pleading,  (1). 

Summary  Procedure  on  Bills 
of  Exchange  Act. 

(1).  Where  new  Trial  is  granted. 

Where  a  new  trial  is  granted  on 
the  ground  that  the  verdict  was 
against  evidence,  the  party  who  has 
succeeded  on  the  second  trial,  hut 
failed  on  the  first,  is  not  entitled  to 
the  costs  of  the  trial  without  a  special 
order  of  the  Court.  Evans  v.  Rohin- 
8<m,  40 

(2).  Upon  Diseonttnuance  after  Dis- 
cha^rge  of  J  wry. 

Where  the  jury,  being  unable  to 
agree  upon  their  verdict,  are  dis- 
charged by  the  Judge,  and  the  plain- 
tiff afterwards  discontinues,  the  de- 
fendant is  not  entitled  to  the  costs  of 
the  trial.  WaU  v.  The  London  and 
SotUh  Western  Railway/  Corrvpcmy, 

696 

(3).  Of  the  Day  for  not  proceeding  to 

Trial, 

A  defendant  is  not  entitled  to  the 
costs  of  the  day  for  not  proceeding  to 
trial  in  pursuance  of  notice,  where 
no  one  appeared  on  his  behalf  when 
the  cause  was  called  on.  Morgan  v. 
Femyhoughy  205 

(4).  After  Judgment  of  Court  of  Error 
on  Special  Case, 

A  special  case  was  stated  under  the 
46th  section  of  the  Common  I^aw 
Procedure  Act,  1852,  in  which  the 
question  was,  whether  the  plaintiff 
had  a  right  to  sell  to  the  defendant 
certain  tenant's  fixtures  and  trade 
fixtures.  The  Court  gave  judgment 
for  the  plaintiff  for  the  value  of  the 
trade  fixtures,  and  for  the  defendant 


as  to  the  tenants  fixtures.  Tlie 
Master,  on  taxation,  allowed  the 
plaintiff  the  general  costs  of  the  cause, 
deducting  therefrom  the  costs  of  the 
defendant  in  respect  of  that  parfc  on 
which  he  had  succeeded.  The  de- 
fendant took  proceedings  in  error, 
and  the  Court  of  error  reversed  the 
judgment  for  the  defendaut,  and 
afiirmed  the  judgment  for  the  plain- 
tiff, and  increased  it  by  the  value  of 
the  tenant*s  fixtures,  but  made  no 
mention  of  costs: — Heldy  that  this 
Court  had  no  power  to  direct  the 
Master  to  review  his  taxation,  by 
allowing  the  plaintiff  his  costs  of  the 
proceedings  below,  and  disallowing 
those  of  the  defendant;  but  that  the 
costs  must  be  taxed  according  to  the 
judgment  of  the  Court  of  error. 
EllioU  V.  Bishop,  321 

« 

(5).  Of  Proceedings  by  Writ  of  Gwr* 
^      nishment. 

The  costs  of  proceedings  by  writ  of 
garnishment  under  ther  64th  section 
.of  the  Common  Law  Procedure 
Act,  1854,  are  in  the  discretion  of 
the  Court;  but  if  liberty  is  given 
to  iasue  the  writ  without  any  order 
as  to  costH,  the  successful  party  is 
entitled  to  them.  Johnson  v.  Dia* 
mondy  431 

(6),  Of  Secondary  Evidence, 

At  the  trial  of  an  action  on  a  bill 
of  exchange,  to  which  the  defendant 
pleaded  that  he  did  not  accept  the 
bill,  in  order  to  let  in  secondary  evi« 
dence  of  the  contents  of  the  bill,  two 
clerks  of  the  plainti^s  attorney  were 
called,  who  deposed,  that,  afteraction 
brought,  an  envelope  containing  the 
bill  had  been  laid  by  one  of  them  on 
a  desk  in  the  ofiSce  of  the  plaintifiTs 
attorney,  and  that  the  other  clerk 
had  by  mistake,  not  supposing  that 
the  envelope  contained  anything, 
thrown  it  into  the  fire,  by  which  it 
was    destroyed.     The    plaintiff  ob- 
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tained  a  verdict.  On  the  taxation 
of  costs,  the  Master  refiised  to  allow 
the  plaintiff,  as  a^painst  the  defendant, 
the  costs  of  these  vitneases : — Hdd^ 
per  FoUockf  C.  B.,  and  MarUn,  B., 
that  the  Master  was  right;  Alder  mm, 
B.,  and  PlaU^  B.,  oontriL  Matthews 
y.  Livedey^  221 

• 

COUNTY  COURT. 

See  IirsoLVENT  Dkbtor,  (2). 
Legact. 

(1).  Corporation — Concurrent  Jurts- 

diction, 

A  corporation  is  liable  to  be  sued 
in  a  county  court. 

A  corporation  "dtoella,^  within  the 
meaning  of  the  9  &  10  Yict.  c.  95, 
s.  128,  at  the  place  where  its  busi- 
ness is  carried  on. 

Therefore,  where  a  joint  stock 
company  completely  registered  ear- 
ned ou  its  business  within  twenty 
miles  of  the  place,  and  within  the 
jurisdiction  of  the  county  court 
where  the  plaintiff  resided,  but 
several  of  the  shareholders  dwelt 
beyond  that  distance  and  out  of  such 
jurisdiction: — Heldy  that  the  supe- 
rior Court  had  not  concurrent  juris- 
diction with  the  county  court 

Semhle,  that  the  7  &  8  Yict  c. 
110,  s.  68,  wliich  enables  the  Court 
or  a  Judge  to  allow  execution  to  issue 
against  the  shareholders  of  a  joint- 
stock  company,  does  not  apply  to  a 
plaintiff  in  a  county  court. 

Also,  that  where,  in  an  action 
against  a  joint-stdbk  company  in  a 
superior  Court,  not  having  concur- 
rent jurisdiction  with  a  county  court, 
it  appears,  that,  if  the  plaintiff  had 
sued  in  the  county  court,  he  could 
not  have  obtained  satisfBuction  from 
the  property  of  the  company,  and 
that  the  shareholders  reside  out  of 
the  jurisdiction  of  the  county  court, 
that  would  afford  sufficient  ground 


for  giving  the  plaintiff  costs  mider 
the  15  &  16  Yict  c  54,  s.  4.  Tay- 
lor  V.  The  Orotdand  Gag  <md  C^ 
Company^  1 

(2>  FroMbUum. 

The  writ  of  prohibition,  to  restrain 
a  judge  of  a  county  eaart  from  fur- 
ther proceeding  in  a  matter  orer 
which  he  has  no  jmisdiction,  is  a 
writ  of  right 

A  party  who  objects  that  ii» 
county  court  has  no  jurisdiction  to 
determine  a  plaint  docs  not  acquiesce 
in  the  jurisdiction  of  that  court,  or 
waive  his  right  to  a  writ  of  prohibi- 
tion, by  obtaining  from  the  judge 
the  ata^ment  of  a  case  for  the 
opinion  of  a  superior  court  Jathon 
V.  BeawauyrUy  300 

(3).  Jurisdiction, 

The  3rd  section  of  the  U  kVl 
Yict  a  123,  which  directs  that  tb 
amount  paid  for  carrying^  into  force 
an  order  of  two  justices  under  that 
statute  to  abate  a  nuisance  may  be 
recovered  from  the  owner  of  tbe 
premises  where  the  nuisance  existed, 
either  in  the  county  court  or  byjso- 
ceeding  before  two  justices,  gives 
those  tribunals  exclusive  jurisdiction. 
And  therefore  the  county  court  lias 
jurisdiction  in  such  case,  althou^ 
title  to  the  land  comes  in  issue.  The 
Guardians  of  the  Potxr  of  the  Beii/ord 
Union  v.  Kimpton,  295 

COYENANT. 
See  Damage& 

FiXTURKS. 

Power. 

WAT£RCOURa& 


CUSTOM. 

See  Carrier,  (4). 

Charterparty,  (1). 
Vendor  ajto  Vkni)K«,{1). 


DEBT. 


DEVISR 
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CUSTOM  OF  LONDON. 

The  custom  of  London,  which  ena- 
bled the  owner  of  an  ancient  house 
to  erect  a  new  house  on  the  old 
foundations  to  any  height,  and  so 
obstruct  the  access  of  light  through 
his  neighbour's  ancient  windows,  is 
abrogated  by  the  3rd  section  of  the 
Prescriptive  Act,  2  &  3  Will  4,  c. 
71.  Tru8c<My.  The  Master  and  War- 
dens of  the  Merchant  Tailors  Com- 
panT/,  855 

CUSTOMS  ACT,  (8  <fe  9  Vict. 
0.  87). 

See  Information. 

DAMAGES. 

See  Carrier,  (2),  (3),  (4). 
Landlord  and  Tenant,  (4). 
Pleading. 

For  N&nrre/poMr, 

The  plaintiff,  being  assignee  of  a 
lease  which  contained  a  covenant  to 
repair,  underlet  the  premises  to  the 
defendant,  upon  the  terms,  that  he 
should  ''  maintain  them  in  as  good  a 
state  as  they  would  be  when  repaired 
by  liim."  Shortly  after  the  defend- 
ant took  possession,  the  premises, 
which  were  old  and  dilapidated,  were 
destroyed  by  fira  The  jury  found 
that  the  cost  of  rebuilding  them 
would  be  163d^.,  but  that  they 
would  be  more  valuable  by  600^. : 
— Hdd^  that  the  defendant  was 
only  bound  to  put  the  premises 
in  the  same  state  they  would 
have  been  if  he  had  repaired  them 
before  the  fire,  and  consequently  he 
was  liable  to  pay  as  damages  1035^. 
only.     YaJUs  v.  ThmsUr^  15 

DEBT. 

Order  of  Judioicd  GommUtee  of 
Prwy  CofmcU. 

Debt  will  lie  on  a  final  order  of 


the  Judicial  Committee  of  the  Privy 
Council  for  payment  of  costs,  not- 
withstanding the  order  is  made  in  a 
proceeding  collateral  to  the  original 
suit,  and  that  suit  is  still  undeter- 
mined.      Hutchinson    v.    Gillespief 
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DECLARATION  OF  WAR 
See  Alien  Enemy. 

DEMISE. 
See  Landlord  and  Tenant. 


DEVISK 

(1).  Fee  by  Implication. 

A  testator  bequeathed  to  his  wife 
the  rents  and  profits  of  certain  dwell- 
ing houses,  which  were  subject  to  a 
yearly  chief  rent,  and  after  the  death 
of  his  wife  he  bequeathed  to  his 
daughter  the  dwelling  houses  (with- 
out words  of  limitation),  subject  to 
the  payment  of  the  chief  rent: — 
UeJdy  that  the  charge  was  not  on  the 
person  of  the  devisee  but  on  the 
estate,  and  consequently  it  was  not, 
by  implication,  enlarged  into  a  fee. 
Twmcugh  v.  Stock,  37 

(2).  Su/rvivorship. 

A  testator,  by  his  will,  made  in 
1812,  after  giving  the  whole  of  his 
property  to  his  wife  for  life,  devised 
as  foUows: — "Also  I  give  to  my 
grandson  R.  P.  that  house  and  gar- 
den now  in  the  tenure  of  &c  Also, 
I  give  to  my  granddaughter  A.  P. 
this  house  which  I  now  live  in,  with 
the  garden  &c.  Also,  I  give  to  my 
granddaughters  S.  P.  and  J.  P.,  a 
house  at  T.  Also,  I  give  to  the  said 
S.  P.  and  J.  P.  a  piece  of  arable  land^ 
now  in  the  tenure  of  &c.  Also,  I 
give  to  my  grandson,  R  P.,  600iL 
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51,  per  cents.  Also,  I  give  to  my 
granddaughter,  A.  P.,  (jOOL,  51.  per 
cents.  Also,  I  give  to  my  two 
granddaughters,  S.  P.  and  J.  P.,  400/. 
each.  In  case  either  of  theni  die  wUh- 
out  tasttef  that  portion  to  be  divided 
amongst  tlie  survivors : " — ffeldy  that 
A.  P.  took  a  greater  estate  than  an 
estate  for  life  in  the  property  in 
question.     Butt  v.  TTumuu,         235 

DISCOVERY. 

See  Common  Law  Procedure 
Acts,  (2). 

DISTRESa 

tSee  Ramsoatb  Harbour  Act. 

A  declaration  alleged  that  the 
plaintiff  held  certain  premises  as 
tenant  thereof  to  the  defendant,  and 
that  the  defendant  wrongfully  dis- 
trained upon  the  said  premises  cer- 
tain goods  of  the  plaintiff,  as  a  dis- 
tress for  alleged  arrears  of  rent,  to 
wit^  the  sum  of  6/.  3^.  by  the  defend- 
ant then  pretended  to  be  due  and 
in  arrear;  and  the  defendant  wrong- 
fully remained  in  possession  of  the 
said  goods  under  colour  of  the  said 
distress  until  the  plaintiff  was  com- 
pelled to  pay,  and  did  pay,  to  the 
defendant  the  pretended  arrears  of 
rent  and  costs  of  the  distress,  in  or- 
der to  regain  possession  of  the  goods : 
whereas,  in  truth,  a  small  part  only, 
to  wit,  1/.  I65.  9d,  of  the  said  pre- 
tended arrears  was  due : — Held,  that 
the  count  disclosed  no  cause  of  action, 
for  as  the  distress  was  lawful,  the 
defendant  was  entitled  to  a  tender 
of  the  amount  really  due,  and  upon 
his  refusal  to  accept  that  sum,  the 
plaintiff^s  course  was  to  replevy  the 
goods:  Crompton,  J.,  dissentiente. 
Glynn  v.  Th&mas,  870 

EAST  INDIA  COMPANY. 
See  Bond,  (1). 


EJECTMENT. 

See  Common  Law  Procedukb 
Acts,  (7). 

ELECTRIC  TEI^EGRAPH 
COMPANY. 

See  Poor  Bate. 

EQUITABLE  DEFENCK 

See  Common  Law  Procedure 
Acts,  (5). 

EQUITABLE   RELIEF. 

See  Common  Law  Procedure  Acts, 
(6). 
Release. 

ERROR 
See  Amendment,  (2). 

ESTOPPEL. 

See  Landlord  and  Tenant,  (4) 
Lessor  and  Lessee. 
Power. 

(1).  Beplicaiion  of,  to  Plea  qfLiberwn 
Tenementutn. 

A  replication  by  way  of  estoppel 
may  be  replied  to  a  plea  of  liberam 
tenementum;  and  if  the  plaintiff  does 
not  avail  himself  of  that  liberty,  but 
merely  joins  issue  on  the  plea^  the 
matter  which  might  have  been  so 
replied  is  not  conclusive  evidence  in 
his  favour,  but  is  merely  evidence  to 
go  to  the  jury.  Lord  Feversham  v. 
Emerson,  385 

(3).  Verdict  cmd  Judgment  in  Indidr 
ment/or  obstructing  Highway^ 

A  verdict  of  guilty,  and  judgment 
thereon  in  an  indictment  for  ob- 
structing a  public  highway  cannot 
be  pleaded  as  an  estoppel  in  an  a^ 
tion  brought  by  the  party  convicted 
against  a  third  person  for  using  the 
way.     Peirie  v.  Nutlall,  569 


EXECUTION. 


FIXTURES. 
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EVIDENCR 

See  Bill  of  Exoranqe. 
Chartebpartt,  (1),  (3). 
Common      Law      Pbocedure 

Acts,  (9). 
Costs,  (6). 
Estoppel,  (1). 
Payment. 
Pleading,  (1),  (3). 
Shipowner. 

AdmiasibilUy  ofSeconda/ry  Evidence, 

It  is  the  province  of  the  Judge  at 
Nisi  Prius  to  decide  all  preliminaiy 
questions  of  fact  upon  which  the  ad- 
missibility  of  the  evidence  depends. 

In  an  action  of  libel,  the  plaintiff, 
in  order  to  prove  the  publication  of 
the  libel,  tendered  secondary  evi- 
dence  of  the  contents  of  a  letter 
written  by  the  defendant  On  the 
part  of  the  defendant,  a  docnment 
was  produced  as  the  original : — ITeldf 
that  the  Judc^o  wan  at  that  sta<je  of 
the  cause  bound  to  hear  the  evidence 
on  both  sides,  and  to  decide  whether 
the  document  offered  was  the  origi- 
nal or  not;  and  that,  if  it  was,  the 
secondary  evidence  was  inadmissi- 
ble.    Boyle  Y.  Wiseman,  360 

EXCHANGE. 
See  Game,  (1). 

EXECUTION. 

See  Companies  Clauses  Consolida- 
tion AcfT,  1845. 
County  Court,  (1). 
Joint  Stock  Company,  (2). 
Sheriff. 

(1).  Sale  by  Sheriff  to  Execution  Ore- 

ditor. 

Goods  seized  by  a  sheriff  under  a 
6.  fa.  were  valued  and  delivered  to 
the  execution  creditor  upon  a  bon4 
fide  ])urchase  by  him ;  but  no  bill  of 


sale  was  executed : — Held,  that  there 
was  a  valid  sale  of  the  goods.  Her- 
naman  v.  Bowker,  760 

(2).  Debt  reduced  below  201.  by  Pay- 
ment before  Judgment. 

The  defendant,  being  indebted  to 
the  plaintiff  in  a  sum  above  20/.,  be- 
fore judgment,  jriaid  to  the  plaintiff  a 
sum  sufficient  to  reduce  the  debt  be- 
low 20L  The  plaintiff  having  sign- 
ed judgment,  and  issued  a  ca.  sa.  for 
the  whole  amount : — Held,  that  the 
ca.  sa.  was  not  a  nullity.  Blew  v. 
SteinaUf  440 

EXECUTOR. 

See  Administrator. 
Judgment. 
Set-off, 

FIERI  FACIAS. 

See  Execution,  (1). 
Sheriff. 

FIXTURES. 

See  Costs,  (4). 

Landlord  and  Tenant,  (4). 

By  indenture,  C.  demised  to  E.  an 
unfimshed  messuage  for  the  term  of 
ninety-seven  years.  The  indenture 
contained  a  covenant  by  K,  that,  at 
the  expiration  of  the  tenn,  he  would 
deliver  up  the  demised  premises  unto 
C,  "together  with  all  locks,  keys, 
bars,  bolts,  marble  and  other  chim- 
ney-pieces, footpaces,  slabs,  a/nd  other 
fijdbwrea  amd  artides  in  the  nature  of 
fixtwrea,  which  shall,  at  any  time 
during  the  said  term,  be  fixed  or 
fastened  to  the  said  demised  pre- 
mises, or  be  thereto  belonging."  K 
took  possession  of  and  completed  the 
messuage,  and  fitted  it  up  with 
things  necessary  for  carrying  on  the 
business  of  a  tavern-keeper  and  li- 
censed victualler;  and  for  that  piu> 
pose  put  in  the  premises  certain  fix^ 
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turcs  of  the  descriiition  called  and 
known  as  trade  and  tenant's  fixtures. 
R  afterwards  contracted  with  K  to 
purchase  from  him  an  underlease  of 
the  premises  and  the  goodwill,  and 
also  the  furniture^  fixtures,  stock  in 
trade,  <&a,  at  a  valuation.  In  pui^ 
Buance  of  this  contract,  E.  executed 
to  B.  an  underlease,  which  contained 
a  coTenant  on  the  part  of  the  defend- 
ant in  the  same  words  as  the  above 
coveuant  by  E.  in  his  lease : — Held, 
on  error,  that  the  covenant  above  set 
forth  did  not  restrain  B.  the  lessee 
from  disposing  either  of  the  tenant's 
or  of  the  trade  fixtures.  Bishop  v. 
EUioU,  113 

FRAUDULENT  PREFERENOR 
See  Bankbuft,  (3). 

FRAUDULENT  REPRESEN- 
TATION. 

See  Vendor  Ain>  Yendxb,  (2). 

FRAUDULENT  TRANSFER 
See  Bavkruft,  (4). 

FREIGHT. 

See  Common  Law  Procedubb  Acts, 

(5). 
Insurance. 

FRIENDLY  SOCIETY. 

A  claim  by  an  administrator  on  a 
policy  of  life  assurance,  granted  to 
the  intestate  by  a  society  enrolled 
under  the  Friendly  Societies  Acts, 
10  Geo.  4,  a  56,  and  4  &  5  Will  4, 
c.  40,  is  not  "  a  dispute  between  the 
society  and  a  member,  or  a  person 
chdmmg  on  account  of  a  member," 
within  the  meaning  of  the  27  th  sec* 
tiou  of  the  10  Geo.  4,  c.  56,  which 
requires  such  disputes  to  be  deter- 
mined by  arbiti*ation. 

A  society  enrolled  under  the  10 


Geo.  4,  c.  56,  and  4  &  5  WilL  4,  c. 
40,  cannot  legally  grant  aasuraiioes 
on  Uvei^  notwithiBtanding  rules  au- 
thoriaing  them  to  do  ao  Itsre  been 
certified  and  allowed.  Keimatt  v. 
TVfer,  513 

GAME. 

Right  of  Lord  of  Mofnor. 

1.  The  plaintiff's  &ther  was  lord 
of  a  manor,  within  which  was  a 
stinted  pastiure,  and  as  such  lord  was 
owner  of  the  soil  and  entitled  to  all 
mines  and  minerals  and  to  other 
rights,  royalties,  liberties,  and  priii- 
leges  upon  and  over  it^  and  to  th^ 
exclusive  right  of  hunting,  shooting, 
fishing,  and  fowling;  but  there  was 
no  right  of  free  warren.  The  plain- 
tiff's fiither  and  other  persons  were 
owners  of  tenements  within  the 
manor,  and  of  shield  rooms  upon  the 
pasture,  in  respect  whereof  they  woe 
entitled  to  cattlegates  and  to  righti 
of  common  of  turbary.  In  181 1  an 
Act  of  Parliament  was  pnimnd  €or 
indofling  the  pasture.  This  Act 
recited  that  the  plaintifiTa  fiOher 
was  lord  of  the  manor;  that  there 
was  within  the  manor  the  aaid  stint- 
ed pasture;  that  he  as  lord  was 
owner  of  the  soil  and  entitled  to  all 
mines  and  minerab  and  to  o<A^ 
rights,  royalties,  liberties,  and  other 
privileges  in  and  over  it;  and  that 
he  and  other  persons  were  owners  of 
tenements  within  the  manor  and  of 
shield  rooms  upon  the  pasture,  in 
respect  whereof  they  were  entitled 
to  cattlegates  on  it  and  to  rights  of 
common  of  turbary  and  other  rights 
therein.  The  Act  then  recited  that 
it  would  be  of  benefit  to  the  persons 
interested  if  the  pasture  was  divided 
and  allotted  severally  amongst  the 
persons  entitled  to  cattlegates  there- 
on,  and  proceeded  to  appoint  com< 
missioners  for  that  purpose.  The 
Act  directed  the  commissioners  to 
allot  to  the  plaintiff^s  father,  as  lord 
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of  the  manor,  his  heirs  and  assign, 
one  twelfth  part  of  the  pasture  "  in 
lieu  of  cmd  in  full  recampevue  and 
satisfaction /or  all  his  right  and  in- 
terest, as  lord  of  the  said  manor,  of, 
iohy  and  to  the  soil  of  the  residue  of 
the  said  stinted  pastwre,**  The  Act 
then  directed  that  the  residue  of  the 
pasture  should  be  allotted  to  the 
plaintiflTs  father  and  other  persons 
entitled  to  cattlegates,  rights  of 
common,  and  other  rights  upon  it, 
and  the  allotments  were  declared  to 
be  freehold.  The  Act  reserved  to 
the  plaintifTs  fieither,  and  the  lords 
of  the  manor  for  the  time  being,  all 
mines  under  the  pasture,  and  full 
powers  were  conferred  on  them  for 
working  the  mines.  The  Act  also 
provided  that  nothing  therein  con- 
tained should  prejudice,  lessen,  or 
affect  the  right,  tiUe,  or  interest  of 
the  plaintiff's  father,  his  heirs,  &c., 
lords  of  the  manor  for  the  time  be- 
ing, in  or  to  any  seignuries,  royal- 
ties, rights,  or  services  incident  or 
belonging  to  such  manor;  but  they 
should  and  might  at  all  times  there- 
after hold  and  enjoy  the  same  re- 
spectively, and  all  rents,  services, 
^nes,  courts,  &c.,  "  and  also  right  of 
hunting,  shooting,  fishing,  and  fowl- 
ing in,  through,  and  over  the  said 
stinted  pasture  and  even/  part  and 
allotment  thereof;  and  all  other  seig- 
nories,  i*oyalties,  and  privileges  to 
the  lords  of  l^e  said  manor  for  the 
time  being  incident  and  belonging 
(other  than  and  except  those  which 
were  expressly  declared  to  be  barred, 
destroyed,  and  extinguished  by  that 
Act),  in  as  full,  amvjple,  and  beneficial 
a  manner  as  the^  respectively  could 
or  might  home  held  and  enjoyed  the 
same  in  case  this  Act  had  not  been 
passed"  In  1814  an  allotment  in 
the  pasture  was  made  to  the  plain- 
tiil^'s  father  in  respect  of  an  estate 
called  Woodside,  and  an  allotment 
called  the  Clint  allotment  was  made 


to  J.  E.  in  respect  of  a  customary 
tenement  In  1823,  the  plaintiff's 
fitther  agreed  with  the  defendant's 
grandfather  to  exchange  the  Wood- 
side  allotment  for  an  allotment  b^ 
longing  to  the  latter.  This  exchange 
was  effected  by  two  deeds,  dated  the 
1st  of  February,  1823.  One  of 
these  deeds  was  made  between  the 
plaintiff's  father  and  the  plaintiff  of 
the  one  part,  and  J .  E.  of  the  other 
part ;  and  by  it  the  former  conveyed 
to  the  latter  the  Woodside  allotment, 
with  a  reservation  to  them  and  the 
lords  of  the  manor  of  the  mines  and 
minerals,  and  also  the  liberty  and 
priyilege  of  hunting,  hawking,  ^rs- 
ing,  shooting,  fishing,  and  fowling 
over  the  said  tenement,  &c  By  the 
other  deed,  which  was  between  the 
same  parties,  J.  E.  conveyed  to  the 
plaintiff's  father  the  land  by  him 
agreed  to  be  given  in  exchange  for 
the  Woodside  allotment,  and  he 
grcmted  to  the  plaintiff's  father  and 
the  lords  of  the  manor  the  same 
right  of  sporting,  and  he  covenanted 
to  allow  them  to  proceed  against 
trespassers  in  his  name.  In  1829 
the  Woodside  allotment  came  hj 
descent  to  the  defendant's  father, 
and  in  1846  he  purchased  the  Clint 
allotment.  Since  1831  the  owner 
of  these  allotments  sported  over 
them,  claiming  to  do  so  as  of  right, 
and  the  plaintiff  during  the  same 
time  exercised  the  right  of  shooting 
concurrently.  In  1852  the  defend- 
ant's fiither  claimed  the  exclusive 
rights  of  sporting  over  the  Wood- 
side  and  Clint  aUotments,  and  the 
defendand  did  so  with  his  authority : 
— Hdd,  first,  that  the  plaintiff  had 
the  exclusive  right  of  hunting,  shoot- 
ing, fishing,  and  fowling  over  the 
Woodside  aUotment.  Secondly,  that 
he  had  no  right  of  sporting  over  the 
Clint  allotment,  either  exclusive  of 
or  concurrent  with  the  owner  of  it. 
Thirdly,  that  the  concurrent  enjoy- 
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ment  of  the  nght,  for  more  than 
twenty  years,  by  the  owners  of  the 
allotments,  claiming  to  do  so  as  of 
right,  did  not  deprive  the  plaintiff  of 
his  exclusive  right  Sir  J.  Grcthaan 
V.  Ewart,  326 

2.  Bretherdale  Bank  is  a  tract  of 
inclosed  pasture  land  within  the 
manor  of  Bretherdale,  in  the  county 
of  Westmoreland.  Bretherdale  Bank 
had  been  from  time  immemorial  sub- 
ject to  eighty  customary  rights  called 
cattlegates.  The  plaintiff  was  lord 
of  the  manor  of  Bretherdale.  The 
defendant  was  seised  of  certain  cat- 
tlegates as  a  customary  estate  of  in- 
heritance. The  plaintiff  was  also  the 
owner  of  a  cattlegate,  which  came  to 
his  predecessor  as  lord  of  the  manor 
by  seizure  quousque  for  non-payment 
of  a  fine.  Bretherdale  Bank  is  sepa- 
rated from  Bretherdale  Waste  by  a 
fence  which  the  cattlegate  owners 
kept  in  repair  with  stones  got  from 
Bretherdale  Bank  and  frt>m  the  ad- 
joining waste.  Each  cattlegate  gave 
the  owner  thereof  a  right  of  depas- 
turing on  Bretherdale  Bank  a  certain 
number  of  cattle  and  sheep  from  the 
26th  of  May  to  the  24th  of  April, 
but  neither  cattle  nor  sheep  were 
allowed  to  pasture  there  between  the 
24th  of  April  and  the  26th  of  May. 
An  alteration  had  been  made  in  the 
time  of  stinting  by  substituting  the 
26th  of  May  for  the  Ist  of  June; 
but  it  did  not  appear  that  the  lord  of 
the  manor  had  any  notice  of  the 
alteration,  and  the  court  rolls  did 
not  contain  any  mention  of  stinting. 
The  whole  of  the  cattle  and  sheep 
depastured  Bretherdale  Bank  in  com- 
mon. A  frithman  was  appointed  by 
the  cattlegate  owners,  whose  duty  it 
was  to  take  care  that  Bretherdale 
Bank  was  properly  stinted,  and  he 
was  remunerated  for  his  trouble  by 
the  cattlegate  owners.  A  cattlegate 
owner  having  a  house  within  the 


manor  had  also  a  right  to  cut  peat 
for  consumption  in  his  housa    By 
46   Geo.  3,  c.  Ixiv.,    authority  mu 
given  to  the  lord  of  the  manor  to 
enfranchise    any   copyhold  or  cus- 
tomary messuages,  cottages,  lands, 
tenements,  or  hereditaments,  pared 
of  the  manor;    and  several  cattle- 
gates  were  enfranchised  under  this 
Act :  but  there  was  no  distinctioD  in 
point  of  enjoyment  between  the  en- 
franchised and  the  customary  cattle- 
gates.     From  time  immemorial  the 
cattlegates  had  been  held  of  the  lord 
of  the  manor  as  customary  estates  of 
inheritance  by  payment  of  fine  cer- 
tain, rents  of  small    amount  being 
payable  annually  for  each  cattlegate, 
and  under  dues,  duties,   suits,  and 
services  of  right  accustomed.    On 
the  death  of  a  cattlegate  owner,  the 
cattlegate   descended    by  custom  to 
the  heir  at  law^  who  was  admitted 
at  the  lord's  court,  when  he  paid  a 
fina     The  cattlegates  also  pa^ed  by 
customai7  deed,  foUo'wed  by  admit- 
tance at  the  next  lord's  coiut,  or  oat 
of  court  by  the  steward  of  the  manor. 
The  deed  was  brought  into  court  by 
the  alienee,  and  was  presented  hj 
the  jury  or  homage.      A  fine  was 
payable  on  the  admittance,  but  there 
was  no  heriot  due  on  the  death  of  tli  - 
lord  of  the  manor;    the  owners  of 
cattlegates    might    by  the    custom 
enforce  their  admittance  by  the  new 
lord,  on  payment  of  a  fina     The 
lord  was  entitled  to  seize  quousque  for 
nonpayment  of  fines.     On  alienation 
by  a  feme  covert,  the  woman  waa 
examined  apart  firom  her  husband. 
The  lords  of  the  manor  had  alwap 
searched   for,   pursued,    and  killed 
grouse  and  other  game  on  Bretherdale 
Bank,  no  other  person  having  claim- 
ed to  do  so,  or  ever  having  done  so 
except  by  their  license.     Since  1819, 
the  lords  of  the  manor  had  preserved 
the  game. 

In  an  action  of  trespass  and  trover 
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for  shooting  grouBO  on  Bretherdale 
Bank  without  the  plaintifiTs  per- 
mission— Ueldy  per  Plattj  B.,  and 
Martin f  B.,  that,  under  the  preceding 
facts,  the  action  was  maintainable ; 
per  FoUock,  C.  B.,  and  Aldersorif  B., 
that  it  was  not.  The  Earl  of  Lons- 
dale V.  Rigg^  654 

GARNISHMENT. 

See  Common  Law  Procedure  Acts, 

(4). 
Costs  (6). 

GRAND  JUNCTION  CANAL 
COMPANY. 

Exemption  from  Toll. 

By  Stat  33  Geo.  3,  c.  Ixxx.  the 
Grand  Junction  Canal  Company  were 
empowered  to  take  toUs  for  the  pas- 
sage of  manure  between  Braunston 
and  Brentford.  By  s.  97,  persons 
occupying  lands  through  which  the 
canal  passed  might  carry  manure 
without  payment  By  stat  34  Geo. 
3,  c.  xxiy.,  for  making  a  cut  to 
Buckingham,  the  powers  and  autho- 
rities mentioned  in  the  former  Act 
were  to  be  exercised  by  the  com- 
pany and  by  the  owners  of  lands  on 
the  new  cut,  as  if  re-enacted,  and  the 
like  exemptions  were  to  be  allowed. 
By  35  Geo.  3,  c.  xliiL,  reciting  the 
first-mentioned  Act,  the  company 
were  empowered  to  make  a  cut  to 
Paddington ;  and  the  several  powera, 
authorities,  matters,  and  things  in  the 
recited  Act  contained,  except  the 
rates,  were  to  be  used  and  exercised 
by  the  compcmy,  and  applied  for  mak- 
ing the  cut  and  for  ascertaining  tolls, 
and  in  all  respects  as  if  re-enacted, 
and  as  if  the  cut  had  been  part  of  the 
works  authorised  to  be  made  by  the 
first  Act 

By  stat.  35  Geo.  3,  c.  Ixxxv.,  for 
making  a  cut  from  Watford  to  St 
Alban's,  reciting  the  before-mention- 


ed Acts,  the  powers  granted  thereby 
were  to  be  exercised  by  the  company 
and  by  the  owners  of  lands  as  if 
re-enacted,  and  the  like  exemptions 
were  allowed :  Heldf  first,  that,  on 
the  construction  of  the  35  Geo.  3, 
c.  xliii,  persons  occupying  lands  on 
the  Paddington  cut  could  not  carry 
manure  on  the  canal  free  from  toll : 
Secondly,  that  the  provisions  of  the 
several  public  local  Acts  with  respect 
to  the  tolls  on  different  cuts,  parts  of 
the  same  canal,  might  be  compared 
in  order  to  ascertain  the  meaning  of 
a  clause  in  the  Paddington  Act, 
alleged  to  create  exemptions  from 
toll  upon  the  Paddington  cut.  Tavie 
V.  Tlie  Company  of  Proprietors  of 
the  Grand  Junction  Canal^  786 

GUARDIANS  OF  POOR. 

See  Bond,  (2). 
Poor. 

HARBOUR. 

See  Maryport  Harbour  Act. 

HEIR 

See  Copyhold. 

HIGHWAY. 

See  Estoppel,  (2). 

INDORSEMENT. 

See  Summary  Procedure  on  Bills 
of  Exchange  Act. 

INFANT. 
See  Legacy. 

INFORMATION. 

An  information  under  the  Cus- 
toms Act  (8  &  9  Vict  c.  87),  charged, 
in  the  three  first  counts,  five  defend- 
ants with  several  offences  on  different 
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days;  and,  in  the  four  following 
counts,  it  charged  four  of  those  de- 
fendants, together  with  four  others, 
with  similar  offences  on  other  days. 
A  verdict  having  been  found  for  ^e 
Ci'own, — Held^  no  ground  for  arrest- 
ing the  judgment)  for  the  defect  (if 
any)  might  be  cured  by  the  mode  in 
which  the  judgment  was  entered  up. 
TJtA  AUomey-General  v.  Buck, 

763 

INSOLVENT  DEBTOR 

See  Sheriff. 

(1).  Ikscriptian  of  Debt  in  Schedule, 

W.  drew,  and  the  defendant 
accepted,  a  bill  of  exchange  for 
26^.  Is.  6d.,  as  a  renewal  of  a  bill 
accepted  by  the  defendant's  partner. 
The  defendant  afterwards  petitioned 
the  Insolvent  Court  under  the  7  &  8 
Vict.  c.  9G,  and  named  in  his  schedule, 
OS  creditors,  the  representatives  of 
W.,  who  was  dead,  with  this  descrip- 
tion:— "Amount  of  debt  30/. — 
These  creditoi-s  hold  a  bill  of  ex- 
change, drawn  by  self  and  partner, 
and  afterwards  rene\yed  by  self." 
The  defendant  obtained  a  final  order 
for  protection,  and  the  indorsees  of 
the  bill  afterwards  sued  him  for  the 
amount : — Held,  that  the  bill  was  not 
set  forth  in  the  schedule,  as  required 
by  the  22nd  section  of  that  statute, 
and  therefore  the  defendant  was  not 
discharged  from  the  debt.  Kemp  v. 
Hwrryy  47 

(2).    LiabUUy  to  Impriaonment  by 
Order  of  County  Court. 

A  debtor,  who  has  obtained  his 
discharge  under  the  Insolvent  Debt- 
ors Act,  1  &  2  Vict.  c.  110,  s.  75,  is 
still  liable,  at  the  discretion  of  the 
judge  of  a  county  court,  to  be  com- 
mitted to  prison,  under  the  99th 
section  of  the  9  dc  10  Vict.  c.  95,  for 
disobedience  of  an  order  made  upon 


a  judgment  summons  under  the  d>xh 
s«ction  obtained  after  such  discharge. 
George  v.  Somere,  20i 


INSPECTION  OP  DOCU- 
MENTS. 

The  Court  refused  to  grant  an 
order  for  the  inspection  of  a  document 
upon  an  affidavit  made  by  the  de- 
fendant, which  stated  tliat  the  plain- 
tifTs  claim  was  for  money  lent  to  the 
defendant's  wife,  and  that  the  first 
intimation  which  the  defendant  rt- 
ceived  of  such  claim  was  after  the 
death  of  his  wife,  but  on  the  day  of 
her  death,  when  the  plaintifiT  ahewe*:! 
the  defendant  an  account  b<M>k. 
which  the  plaintiff  stated  contain  h] 
accounts  between  himself  and  the 
defendant,  and  in  which  the  defend- 
ant believed  the  sum  claimed  was 
charged  against  him,  and  that  he 
was  desirous  of  knowing  whether  the 
money  was  advanced  before  or  after 
his  marriage  with  his  deceased  wif«\ 
Wright  V.  Morrey,  2u'J 


INSURANCR 

Insurable  IrUeresL 

C.  &  Co.,  the  owners  of  a  brig, 
wrote  to  the  plaintifis,  merchants  at 
New  Orleans^  to  procure  a  fright  for 
the  vessel,  stating  that  if  the  plaiutiii^ 
accepted  a  charter  for  Great  Britain, 
they  preferred  the  captain  drawing 
against  freight.  In  this  letter  was 
inclosed  a  letter  from  C.  &  Co.  to  the 
captain,  in  which  they  referred  him 
to  the  plainti£&  to  procure  a  charter 
for  the  vesseL  The  captain  shewed 
his  letter  to  the  plaintifis,  and  asked 
them  if  they  would  draw  on  account 
of  freight;  and  they  said  they  would. 
The  vessel  was  loaded  as  a  gener^d 
idiip  for  Liverpool,  and  was  intended 
to  be  consigned  to  M.  &  Co. ;  the 
plaintiffs  wrote  to  C.  db  Co.,  informing 
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them  tbat  the  Teflsel  waa  being 
loaded  as  a  general  ship,  and  stating 
that  they  would  draw  upon  the 
freight  for  the  amount  of  disburse- 
ments. The  captain  aooordingly  drew 
on  M.  &  Co.,  requesting  them  to 
charge  the  same  to  account  of  freight. 
M.  4&  Co.  refused  to  accept  the  draft, 
and  it  was  indorsed  to  G.  &  Co.,  the 
plaintifis*  agents,  who  effected  an 
insurance  on  the  freight.  The  vessel 
was  lost  by  perils  of  the  seas  on  her 
voyage  from  New  Orleans  to  Liver- 
pool. In  an  action  by  the  plaintiff 
on  the  policy : — Hddj  that  the  plain- 
tifis had  an  insurable  interest,  and 
that  it  was  correctly  described  as 
"  advance  on  account  of  freight." 
Wilmm  V.  MorOn,  684 

IKTERPLEADER  ACT. 

1  &  2  Will.  4,  c.  58,  s.  6. 

(1).  Power  to  relieve  Sher^  before 
actual  Seizmre,  • 

The  Court  or  Judge  has  jurisdic- 
tion to  make  an  interpleader  order, 
on  the  application  of  a  ^einS  intend- 
ing to  seize  goods,  though  before 
actual  seizure ;  but  such  jurisdiction 
will  be  rarely  exercised.  Lea  v.  Rossi, 

13 

(2).   Power  to  stay  Proceedmge  in 
Action  against  Sheriff. 

A  sheriff  entered  the  house  of  A. 
and  seized  therein  his  goods,  and  also 
goods  belonging  to  the  execution 
debtor.  A.  brought  an  action  of 
trespass  against  &e  sheriff,  who 
thereupon  obtained  an  interpleader 
summons,  and  the  Judge  ordered 
that  the  execution  creditor  be  barred 
as  to  the  goods  of  A.,  and  that  all 
further  prooeedings  in  the  action  be 
stayed: — Hetd,  that  the  Judge  had 
power  under  the  Interpleader  Act, 
1  &  2  WilL  4,  c.  58,  s.  6,  to  stay  the 
proceedings,  and  that  the  power  was 
properly  exercised,  it  not  appearing 
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that  the  sheriff  had  committed  any 
excess.   Winter  v  Bartholomew,  704 

INTERROGATORIES. 

See  Common  Law  Pbogedurb  Acts, 

(2),  (3). 

INJUNCTION. 
See  Common  Law  Procedure  Acts, 

(8> 

JOINT  STOCK  BANK. 
See  Banking  Copartnership. 

JOINT  STOCK  COMPANY. 

See  Corporation. 

County  Court,  (1). 
Winding-up  Act. 

(1).  Aeeeptanee  hy^Aasignees  of  Shares 
o/ Bankrupt, 

In  November,  1847,  R.,  being 
owner  of  157  shares  of  100/.  each,  in 
an  incorporated  company,  became 
bankrupt.  Only  25L  per  shai*e  had 
been  paid.  At  the  time  of  the 
bankruptcy,  the  bankrupt  delivered 
the  certificates  of  the  shares  to  the 
official  assignee.  At  that  time  the 
shares  were  of  no  valua  In  June, 
1849,  notice  was  given  to  the  official 
assignee  of  a  caU  of  II.  per  share, 
which  he  was  requested  to  pay. 
Nothing  further  was  done  by  the 
company  or  the  assignees  until  Feb« 
ruary,  1853,  when,  the  shares  having 
become  valuable,  the  assignees  claim- 
ed to  be  registered  in  the  company's 
books  as  the  owners  of  them,  and 
offered  to  pay  whatever  was  due  for 
oalls.  In  answer  to  their  i4>plication, 
they  received  a  letter  from  the  secre- 
tary of  the  company,  stating  that 
there  were  no  shares  standing  in  the 
registry  book  in  the  name  of  the 
bankrupt: — Jleld,  that,  assuming  it 
was  necessaiy  that  the  assignees 
should,  within  a  reasonable  time,  do 
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some  act  to  signify  their  acceptance 
of  the  shares,  the  question  of  reason- 
able time  was  one  for  the  jury ;  but 
that  a  reasonable  time  would  not  begin 
to  run  until  some  one  interested  in 
the  matter  took  some  step  in  respect 
of  it.  Graham  v.  The  Vcm  Diemetis 
Land  Company,  101 

(2).  EooectUion  agai7i8t  Sha/reholder, 

An  application,  under  the  7  &  8 
Vict,  c  110,  by  a  judgment  creditor 
of  a  joint  stock  company,  for  leave 
to  issue  execution  against  a  share- 
holder, was  founded  on  affidavits, 
which  stated  that  a  writ  of  fi.  fa.  was 
issued  by  the  plaintiff  against  the 
goods  of  the  company,  and  placed  in 
the  hands  of  the  sheriff,  to  be  exe- 
cuted; that  the  sheriff  returned  nulla 
bona;  that  the  chief  office  of  the 
company  was  closed,  and  that  no 
business,  to  the  best  of  the  deponent's 
belief,  was  carried  on  there ;  and  that 
he  believed  that  any  execution  against 
the  property  and  effects  of  the  com- 
pany would  be  wholly  unavailing: 
— Held,  that  the  facts  disclosed  did 
not  shew  that  the  plaintiff  had  used 
due  diligence  to  ol^tain  satisfaction 
of  his  judgment  by  execution  against 
the  company,  since  there  was  no 
affidavit  of  the  sheriff's  officer  shew- 
ing what  he  had  done  under  the 
writ  King  v.  Tht  Parental  Endouy- 
ment  Aaswra/nce  Company,  443 

(3).  Contract  by  JXrector, 

The  7  &  8  Vict  c.  110,  s.  23, 
which  prohibits  the  promoters  of  a 
joint-stock  company  provisionally 
registered  from  (inter  alia)  contract- 
ing for  or  holding  land,  <bc,  except 
the  contract  be  made  conditional  on 
the  completion  of  the  company,  and 
to  take  effect  after  the  certificate  of 
complete  registration,  only  applies  to 
contracts  made  by  the  directors  as 
8uch  on  behalf  of  the  company;  and, 
therefore^  where  the  plaintiff  agreed 


to  let  to  the  defendant,  and  the  do- 
fendant  agreed  to  take  certain  pre- 
mises at  a  yearly  rent : — Held^  that 
the  contract  was  valid,  notwitlu^tand- 
ing  the  defendant  was  a  director  of  a 
joint  stock  company  proviBionally 
registered,  and  the  premises  were 
taken  by  him  for  the  use  of,  and  were 
occupied  by,  the  company,  t/o^  v. 
La'wh,  '  530 

JUDGMENT. 

Nunc  pro  tunc. 

In  March,  1854,  at  the  Spriiii: 
Assizes,  a  verdict  was  entered  for  tlir- 
plaintiff,  subject  to  a  reference.  In 
April  following  the  plaintiff  die<L 
On  the  last  day  of  Michaelmas  Tenu. 
the  arbitrator  made  his  award,  direct- 
ing that  the  verdict  for  the  plalutiti 
should  stand  : — II eld,  that,  as  by  tbr* 
17  Car.  2,  a  8,  an  executor  is  enti- 
tled to  two  terms  from  the  verdict 
to  enter  up  judgment;  and  as  the 
verdict  was  inchoate  only  till  the 
award  was  made,  and  the  executrix 
could  not  have  entered  up  judgment 
in  Michaelmas  Term,  an  applioatitm 
in  the  following  Easter  Term  t" 
enter  up  judgment  as  of  Easter  Term, 
1854,  nunc  pro  tunc,  viras  in  time, 
Heathcote  v.  Wing,  3«'»'> 

JUSTICES  (ORDER  OF> 
See  County  Court,  (3). 

LANDLORD  AND  TENANT. 

See  Common    Law    Procrdure 
Acts,  (7). 
Damages. 
Distress. 
•    Fixtures. 

(1).  Inclosure  of  Woite  by  TenanL 

Where  a  tenant  incloses  land, 
whether  adjacent  to  or  distant  from 
the  demised  premises,  and  whether 
the  land  he  part  of  a  waste,  or  he> 
long  to  the  landlord  or  a  third  per- 
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8on,  it  is  a  preemmptioii  of  &ct,  that 
the  inoloeore  is  part  of  the  holding, 
unless  the  tenant,  during  the  term, 
does  some  act  disclaiming  his  land- 
lord's title. 

Certain  premises  were  demised  by 
the  description  of  ''all  that  cottage 
or  tenement^  with  the  garden  there- 
to a4Joining  and  belonging,  situate 
^;  and  also  a  piece  or  parcel  of 
land  lying  near  to  the  said  cottage 
or  tenement,  containing  by  estima- 
tion three  quarters  of  an  acre  (more 
or  less),  lately  used  as  garden 
ground: — Beld,  that,  under  such 
description,  an  adjoining  piece  of 
waste  land  would  not  pass,  unless  it 
had  been  theretofore  iised  as  an  out- 
let of  the  garden.  KingmuU  r,  Mil- 
lard, 313 

(2).  Construction  ofAgreemenl  not  to 
sell  Hay  or  straw  qfff  demised  Lamd, 

A  farming  agreement  contained 
the  following  clause : — "  No  hay  or 
straw  to  be  sold  off  the  said  land 
without  consent  of  the  landlord  or 
his  agent,  except  the  valae  of  the 
straw  so  sold  off  be  returned  in 
manure  on  the  said  land:** — Held, 
per  PoUock,  C.  B.,  and  Parke,  B., 
that,  if  the  tenant  sold  the  hay  or 
straw,  he  was  only  bound  to  spend 
upon  the  land  as  much  manure  as 
the  straw  would  have  produced;  Per 
Aldermmj  B.,  and  PUot,  B.,  that  the 
tenant  was  bound  to  return  in 
manure  the  price  or  market  value  of 
the  straw.     Lowndee  v.  FownkMi, 

487 

(3).  ImpUed  Contract  to  give  Poesea- 

sion. 

By  agreement  in  writings  the  de- 
fendiants  agreed  to  let  to  the  plain- 
tiff certain  premises,  for  the  term  of 
one  year  from  the  29th  of  Septem- 
ber, 1854,  and  so  on  from  year  to 
year  as  long  as  the  parties  thereto 
should  agree : — Held,  that  there  was 


an  implied  contract  on  the  part  of 
the  defendants  to  give  the  plaintiff 
possession  of  the  premises.  Jinks 
V.  Edwards,  775 

(4).  Measure^  of  Damage  for  no<  d^ 
livering  tip  Fixtures. 

The  defendant  was  tenant  to  the 
plaintiff,  who  was  owner  of  the 
equity  of  redemption,  under  a  lease 
whereby  the  defendant  covenanted 
to  deliver  up  to  the  plaintiff  at  the 
expiration  of  the  term,  the  premises 
and  all  fixtures  therein.  The  term 
expired  on  the  Ist  of  April,  1855; 
and,  on  the  10th,  the  plaintiff  de- 
manded possession,  which  was  not 
given.  On  the  13th,  the  mortgagee 
gave  notice  to  the  defendant  to  pay 
the  rent  and  deliver  up  the  premises 
to  him.  The  plaintiff  having  sued 
the  defendant  for  a  breach  of  his 
covenant  in  not  delivering  up  the 
fixtures : — Held,  that  the  defendant 
was  not  estopped  from  setting  up 
the  title  of  the  mortgagee,  and  that 
the  plaintiff  could  not  recover  the 
value  of  the  fixtures,  but  only  the 
actual  damage  sustained  by  him  in 
consequence  of  their  detention  from 
the  10th  to  the  13th  of  April  Wat- 
son V.  Lane,  769 

LANDS  CLAUSES  CONSOLI- 
DATION ACT,  1854. 

(8  &  9  Vict,  a  18.) 

An  arbitrator  appointed  under 
the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  1854, 
has  no  jurisdiction  to  adjudicate  up- 
on any  collateral  matter  affecting 
the  daim  to  compensation,  but  only 
to  determine  the  amount  of  damage. 
In  re  Byles  and  The  Ipswich  Dock 
CorMMSsioners,  464 

LEASR 
See  Lanplobd  and  Tenant,  (1),  (3). 
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LEGACY. 

A  bequest  of  money  in  trust  to  in- 
▼est  the  same  during  the  minority 
of  an  infanty  and  pay  it  to  him  when 
of  age,  wiitk  power  to  apply  it  to- 
wards his  education  or  advancement, 
is  not  a  ''  legacy  *'  within  the  County 
Courts  Act,  9  &  10  Vict  c.  95,  s. 
65.    HewsUm  v.  FhOUps,  699 

LEGACY  DUTY. 
See  SuccEsaiov  Duty  Act,  1853. 

LESSOR  AND  LESSER 

See  FiXTUBES. 

Denial  of  Tide  qf  Lessor. 

A  declaration  in  covenant  by  de- 
visee of  the  reversion  against  lessee, 
alleged  that  the  reversion  of  and  in 
the  demised  premises  belonged  to 
the  lessor  and  his  heira  Plea,  that 
the  reversion  of  and  in  the  demised 
premises  did  not  belong  to  the  lessor 
and  his  heirs.  Replication  by  way 
of  estoppel,  that  the  lease  was  an  in- 
denture executed  by  the  defendant, 
and  that  he  entered  and  eigoyed 
the  demised  premises  by  virtue  of 
the  indenture ;  that  it  did  not  appear 
by  the  indenture  that  the  lessor  was 
not  seised  in  fee,  or  that  he  had  any 
estate  or  interest  other  than  a  fee 
simple;  nor  did  the  indenture  con- 
tain anything  to  shew  that  the  re- 
yendon  did  not  belong  to  the  lessor 
and  his  heira  On  demurrer  to  the 
replication: — Heldy  that  the  plea 
was  good,  under  the  Common  Law 
Procedure  Act»  1852,  as  traversing  a 
material  allegation  in  the  declara- 
tion; also  that  the  replication  was 
bad,  since  the  lessor  might  have  had 
a  term  of  years,  or  an  estate  for  life, 
or  pur  autre  via     Weid  v.  Baxter, 

816 
LIBEL. 

See  Eyidekce. 


LIBERUM  TEKEMENTTJM. 

See  Estoppel,  (!}. 

LIFE  ASSURAl^CEl 
See  Common  Law  Pbockditrx  Acr, 

F&iKNDLT  Sooamr. 

LIGHT. 
See  Custom  of  Lonbok. 

LIMITATIONS  (STATUTE  OF). 
See  Ramsqatb  Harboub  Act. 

LONG  WEIGHT. 
See  Weights  and  Mjbasureb. 

LORD  OF  MANOR 
See  Gamb. 

MANOR 
See  Game. 

MARYPORT  HARBOUR  ACT, 
(3  &  4  Will.  4,  a  cxiiL) 

lAahiliijf  of  Tr%uieo9^ 

B7the3d^4WilL4,acziii.  «A]i 
Act  for  the  bettw  preeerving  the  Har- 
bour of  Maryport^**  ke.,  oertain  trus- 
tees were  appointed  for  carrying  out 
the  Act  The  truateea  aoted  gmioi- 
toualy;  the  property  in  the  hArboar 
was  vested  in  them,  and  thety  were 
empowered  to  elect  a  harbour^masto'y 
and  other  officers  and  aervanta  con- 
nected with  the  harbour,  with  pow^- 
also  to  discharge  them.  Theharbonr- 
master  was  empowered  to  direct  the 
situation  in  wluch  a  Teasel  entering 
the  harbour  was  to  be  moored.  The 
trusteea  were  also  empowered  to 
make  bye-laws  as  to  the  management 
of  the  harbour,  and  to  impose  tonnage 
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raiea  upon  Yesaels  naing  it,  and  to 
borrow  money  on  such  rates,  and  to 
applj  the  proceeds  in  payment  of  the 
interest  of  the  money  borrowed,  and 
of  the  costs  and  expenses  attending 
the  carrying  into  execution  the  pur- 
poses of  the  Act  connected  with  the 
harbour,  and  also  in  the  reduction  of 
the  capital  borrowed: — Held,  that 
the  trustees  wero  not  liable,  either, 
firsts  for  the  acts  of  the  .harbour- 
master in  directing  a  vessel  to  be 
moored  in  an  improper  place,  where- 
by it  received  damage;  or,  secondly, 
for  an  injury  occasioned  to  a  vessel 
by  an  accumulation  of  rubbish  in  the 
harbour. 

Held,  also,  that  although  the  trus- 
tees had  almost  an  absolute  discre- 
tion (with  certain  exceptions)  in  the 
appropriation  of  the  fond  for  the 
management  of  the  harbour,  they 
would  not  have  been  liable  for  the 
accident  arisii^  from  the  accumu- 
lation of  rubbuh  in  the  harbour,  if 
they  had  been  in  possession  of 
funds. 

A  declaration  which  charges  a 
breach  of  duty,  must  contain  an  alle- 
gation from  which  the  duty  can  be 
inferred,  otherwise  the  declaration  is 
bad.    Mttccdje  v.  Beiherington,  257 

MASTER  Air D  SERVANT. 

S(Be  SUB-OOHTRACf. 

MORTOAOK 

See  Lanplobd  aitd  Tsnast,  (4). 
Stamp,  (2). 

Aceouni  m  Eqmiy. 

Declaration  on  a  covenant  in  a 
mortgage  deed  by  S.  A.  (the  defend- 
ants testatrix)  and  EL  A.  for  payment 
of  28002.  and  interest  Plea  on  equit- 
able grounds,  setting  out  the  deed, 
which  recited  the  will  of  G.  A., 
whereby  he  bequeathed  (inter  alia) 
his  fnrnitiire,  plate,  books,  pictures. 


Ac  subject  to  the  payment  of  his 
debts,  to  S.  A.  for  life,  and  after  her 
decease  to  H.  A.  The  deed  also  re- 
cited a  decree  of  the  Court  of  Chan- 
cery, by  which  it  waB  ordered  that 
the  fiumiture  and  other  articles 
aforesaid  should  be  sold,  and  the 
proceeds  paid  into  Court;  that  the 
books  and  pictures  had  been  valued 
at  2050&,  at  whidi  sum  H.  A.  had 
agreed  to  purchase  them ;  and  that, 
to  enable  him  to  do  so,  the  plaintiflH 
had  agreed  to  lend  him  2050/.,  and  a 
further  sum  of  749/.  £f«.  upon  the 
security  of  the  joint  and  several  cove- 
nants of  S.  A.  and  H.  A.,  and  an 
assignment  (inter  alia)  of  the  fumi* 
ture,  dbc.  The  deed  then  witnessed 
that  S.  A.  and  H.  A.  assigned  (inter 
alia)  the  furniture,  plate,  pictures, 
and  books  to  the  plaintifls  as  a  secu- 
rity for  2800/.  with  a  power  of  sale 
in  de&ult  of  payment,  the  plaintifEb 
to  hold  the  proceeds  of  the  sale  in 
trust  to  pay  the  expenses,  and  then 
to  apply  the  monies  in  satisfaction  of 
the  principal  and  interest  due.  The 
plea  then  averred,  that  the  plainti£b 
sold  the  fruniture  ^.,  and  received 
sufficient  to  satisfy  the  principal  and 
interest,  which  they  ought  to  have 
applied  accordingly. — Replication  on 
equitable  grounds,  except  as  to 
20851.  18«.  id,,  parcel  of  the  plain- 
tifi's  claim :  that  the  valuation  of  the 
plate  and  furniture  was  not  com- 
plete at  the  time  of  the  execution  of 
the  deed,  and  that  they  were  after- 
wards valued  at  706/L  8«.,  at  which 
sum  H.  A.  agreed  to  purchase  them; 
that,  by  an  indenture  between  H.  A. 
and  the  plaintifft,  after  reciting  (inter 
alia)  that  2800/.  and  interest  was  due 
to  tiie  plaintifEs,  that  a  A.  had  died, 
and  that,  in  order  to  enable  H.  A. 
to  purchase  the  plate  and  furniture, 
the  plainti£&  had  agreed  to  lend  him 
600£,  H.  A.  assigned  to  the  plain- 
tiffs all  the  property  mentioned  in 
the  deed  to  secure  the  2800/.   and 
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interest,  and  60021  and  interest,  to- 
gether with  a  power  of  sale.     The 
replication  then  stated  that  the  plain- 
tiff sold  the  plate  and  furniture,  and, 
afler  expenses,  realised  1127^.  15«., 
and  that  there  was  due  under  the 
indenture  in  respect  of  the  600Z.  and 
interest  638Z.  58.  6d, ;   that  H.  A. 
not  having  paid  into  the  Court  of 
Chancery  Sie  706^  8*.  for  the  pur- 
chase of  the  plate  and  furniture,  the 
plaintifGi,  in  order  to  pay  the  same, 
retained  out  of  the  money  realised  by 
the  sale  706^  Ss. ;  and  that  the  sums 
of  6382.  58.  6d.  and  706/.  Ss.  being 
deducted  from  the  proceeds  of  the 
sale,  the  plaintiff  never  realised  more 
than  20852.  18s.  4dl,  which  was  only 
sufficient  to  pay  a  part  of  the  plain- 
tiff' claim  in  the  declaration  >~^Hdd, 
that,  in  taking  the  account  in  equity, 
the  plaintifis  were  not  entitled  to 
deduct  from  the  amount  for  which 
the  property  sold  the  6002.  and  in- 
terest, for  that  would  in  effect  be  to 
tack  the  mortgage  of  28002.  to  the 
mortgage  of  6002.,  which  could  not 
be  done,  since  the  equity  of  redemp- 
tioo  was  in  different  persons;   but 
that  the  plaintiffs  were  entitled  to 
deduct  the  7062.  8«.,  since  the  whole 
property  was  not  in  their  possession, 
and  they  had  no  right  to  sell  it  until 
the  7062.  8f.  was  paid  into  Court. 
Ma/roon  v.  Btoxam,  586 

NEGLIGENCK 
^ed  Cabrier,  (4). 

SXTB-COirrBACT. 

Water  Compant. 

NOTARIAL  CERTIFICATE, 
^ee  CoMHOK  Law  Procedure  Acts, 

(1). 

NUISANCES  REMOVAL  AND 
DISEASES  PREVENTION 
ACT,  1848.  (11  A  12  Vict.  c. 
123.) 

See  County  Court,  (3). 


ORDER  IN  COTTNCTLu 
See  AuEN  ENsmr. 

OVERSEER 
See  Bond,  (2). 

PACKED  PARCELS. 
See  Carrixe,  (I). 

PARTICULARS  OP  DEMAJH). 
See  Amendment,  (1). 

PARTIES  TO  ACTION. 
See  Power. 

PATENT. 

yew  Method  of  etccompiishing  a  teeU- 
hnoum  OlffeeL 

In  1844,  G.  obtained  a  patent  for 
''Improvements  in  grindiii^  wheat 
and  other  grain."     He  described  as 
his  invention  •*  the  forcingr  and  dis- 
tributing of  atmospheric    air   from 
the  eye  or  centre  of  mill-stones,  for 
the  purpose  of  cooling  the  grain  dui^ 
ing  the  process  of  grinding  ;**  this 
was  effected  bj  an  air-box  placed 
below  the  null-stonos,  into  which  air 
was  forced  by  the  rapid  rotation  of 
a  fka  or  blower,  which  caused  a  cur- 
rent of  air  perpendicular  to  the  axis 
of  the  &n ;  and  the  air  was  conduct- 
ed by  a  pipe  through  the  eye  of  the 
lower  stone  to  the  centre  of  the  two 
stones,    and  there    distributed   be- 
tween  them  by  an  apparatus  pro- 
vided with  fans  or  arms.     In  1S46, 
the  plaintiff  obtained  a  patent  for 
"  Improvements    in    manu&ctuxing 
wheat  and  other  graiu  into  meal  and 
flour."     His  invention  consisted  of 
the  application  of  ventilating  Tanes 
or  screws  at  the  centre  of  the  stones 
for  supplying  the  air  between  the 
grinding  suifaoes;  a  portable  venti- 
lating machine,  blowing  by  a 
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vane,  which  caused  a  current  of  air 
parallel  to  the  axis  of  the  yane,  was 
attached  externally  to  the  eye  of  the 
upper  mill-stone ;  the  screw  vane  be- 
ing set  in  rapid  motion,  the  air  was 
compelled  to  pass  through  the  eye 
into  the  centre  of  the  two  stones, 
and  so  find   its  way  out  between 
them.     In  1851,  the  defendant  ob- 
tained a  patent  for  '' Improyements 
in  grinding  wheat,**  and  his  plan  was 
to  remove  from  the  centre  of  both 
stones  a  large   circular  portion   of 
each,  and  in  this  space,  opposite  to 
the  separation  of  the  two  stones,  to 
place  a  £sui  or  blower,  by  the  rapid 
rotation  of  which  a  centrifugal  mo- 
tion was  given  to  the  air,  and  it  was 
driven  between  the  stones: — Held, 
first,  that  the  defendant's  invention 
was  no  infringement  of  the  plain- 
tifiTs,  but  that  each  was  a  new  me- 
thod of  accomplishing  a  well-known 
object,  viz.  the  cooling  grinding  sub- 
stances by  the  common  principle  of 
obtaining  a  current  of  air  by  a  ro- 
tating vane.      Secondly,    that    the 
construction  of  the  specification  was 
a  question  of  law  for  the  Court,  and 
not  for  the  jury.     BoviU  v.  Pinvnhj 
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PAYMENT. 

Se6  Bankrupt,  (3). 

T.  kept  an  account  at  a  bank,  who 
discounted  for  him  a  bill  for  365^., 
drawn  by  him  upon,  and  accepted 
by,  the  defendant.  The  day  before 
the  bill  became  due  T.  went  to  the 
bank,  who  held  another  bill  of  his 
for  370^.,  due  that  day,  and  request- 
ed the  manager  to  "  retire  "  the  two 
bills  by  discounting  two  others  of 
similar  amounts.  The  manager  con- 
sented, and  T.  gave  bim  a  bill  for 
365Z.,  purporting  to  be  accepted  by 
the  defendant,  to  "  retire  "  the  bill 
of  that  amount.  The  bank  dis- 
counted the  second  bill  for  365^, 
and  placed  the  ^proceeds  to  the  cre- 


dit of  T.,  minus  the  discount,  and 
they  got  back  from  their  London 
agent  the  first  bill  for  365/.,  with  the 
acceptance  cancelled.  Several  thou- 
sand pounds  had  been  subsequently 
paid  by  T.  into  the  bank.  It  after- 
wards turned  out  that  the  accept- 
ance of  the  second  bill  for  365/.  was 
forged  by  T.  In  an  acfion  by  the 
bank  against  the  defendant,  as  ac- 
ceptor of  the  first  bill : — Hdd,  that 
the  facts  did  not  support  a  plea  of 
payment  of  the  bill  by  T.  BeU  v. 
Buckley,  631 

PLEADING. 

See  AORKEMEMT. 

Alien  Enemy. 

Charterpartt,  (2). 

Common  Law  Procedure  Acts, 

(5),  (6> 
Distees& 
EsTOPPEi:.,  (1),  (2). 
Information. 
Lessor  and  Lessee. 
Martport  SEarbour  Act. 
Payment. 
Power. 
Release. 
Set-off. 

(1).  FaymerU  in  ScUiefiicHon  of  DM 
and  Da/raagea, 

Action  for  goods  sold  and  deliver^ 
ed. — Plea,  except  as  to  221.  8«.  3d, 
parcel  <fec.,  never  indebted,  and  as  to 
22Z.  Sa,  3d.  payment  after  action 
brought  of  22/.  Ss.  3d  "  in  satisfac- 
tion of  the  said  claim  of  22^.  Ss.  3d., 
and  cdl  damages  accrued  in  respect 
thereof**  At  the  trial,  the  plaintiff 
offered  no  evidence  on  the  first  issue, 
and  the  defendant  proved  that  he 
paid  221.  Ss.  3d.  to  the  plaintiff^  who 
accepted  it,  no  mention  being  made 
of  costs : — Held,  first,  that  the  plea 
was  not  proved,  since  the  costs, 
which  were  part  of  the  damages, 
were  not  paid;  and  therefore  the 
plaintiff  was  entitled  to  a  verdict, 
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POOR 


POWER 


with  nomiDal  damam.    Secondly,  I  of  a  ooUector  of  poor  rate  a{ypQmted 


that  the  Beg.  QeiL,  H.  T.,  185a,  r. 
22,  did  not  affect  the  plaintiff's  right 
to  maintain  the  action  in  respect  of 
the  costs.     Cook  t.  HopeweU,     665 

(2>  Replioatitm  to  Plea  o/SkOule  qf 
LimUaiiona. 

A  replication,  under  the  4  Ann,  a 
16,  a  19,  to  a  plea  of  the  Statute  of 
Ldmitationfl,  need  not  allege  that  the 
defendant  has  retnmedto  this  conn- 
tiy,  or  that  the  action  was  com- 
menced within  six  years  after  hia  re- 
turn.   For^  T.  Smith,  161 

(3).  JReplicaHon  to  Plea  of  Son  Aa- 
sault  Demesne. 

In  an  action  of  assault  and  bat- 
tery, to  which  the  defendant  pleads 
the  plea  given  by  the  Gonmion  Law 
Procedure  Act,  1852  (15  &  16  Vict 
a  76,  Sched.  R),  that  <<the  phkintiff 
first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the 
alleged  assault  in  his  own  defence," 
the  plaintiff  may,  under  the  general 
form  of  replication  joining  issue  on 
the  plea,  and  without  replying  ex- 
cess, shew  that,  although  he  struck 
the  first  blow,  the  defendant  was 
guilty  of  excess.     Deem  v.  Taylor,  ^^ 


POLICY  OP  ASSURANCR 
See  Common  Law  Procedubk  Acts, 

POOR 

See  Bond,  (2). 

LiahUUy  qfOua/rdiome  for  Sala/ry  of 
Collector  of  Poor  Rate. 

Held,  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer,  that  guardians  of  the 
poor  are  not  liable  to  pay  the  salary 


by  them  in  pursuance  of  an  order  of 
the  Poor  Law  CommissionenL  Smmi 
T.  The  GuaardiaiM  of  the  Pooro/tk 
Weet  Ham  Union,  867 

POOR  RATR 

Xleetrie  TeLegrapk  Compauji, 

The  Electric  Tek^^i^  OompiDy 
are  Hahke  toberatedfortherdufaf 
the  poor  in  respect  of  theirwiraaiid 
posts  placed  along  the  Hne  of  a  nil- 
way  company,  notwithstanding  U» 
latter  may  require  their  remo^  to 
a  more  conTenientplaoe.  TheMln- 
trie  Telegrapk  Co.,  Am, ;  Omam 
of  the  Poor  (fSalfbrd,  Beq[».      181 

POWER 

To  lease. 

By  a  aettlesnent  made  in  1840,  &t 
in  contemplation   of  his  mania^ 
conveyed    certain    real   estatei  to 
trustees  to  his  own  use  until  tiie 
marriage,  and  after  the  marriage  to 
the  trustees,  their  executorB,  admis- 
istrators,  and  assigns,  for  tiie  tenn 
of  500  years,  without  impeaobmoit 
of  waste,  upon  certain  trustB,  ud 
immediately  alter  the  expiration  or 
sooner  determination  thereof  and  in 
the  meantime  subject  thereto,  to  the 
use  of  &  for  life,  without  impeach- 
ment of  waste,  with  renuunder  to 
certain  other  uses.     It  was  alao  pro- 
vided by  the  deed,  that  it  ahooki  be 
lawful  for  Si,  during  his  life,  to> 
time  to  time,  by  deed  either  referring 
to  or  not  referring  to  the  power,  to 
demise  the  said  real  estate  fiv  inj 
term  not  exceeding  t  wenty<ODe  jeafli 
so  that  there  should  be  reserved  the 
best  or  most  improved  yearly  rent,  to 
be  incident  to  the  immediate  reTe^ 
sion  of  the  hereditaments  so  demised, 
that  could  be  obtained  ifx  the  tesot, 
and  so  that  the  lessee  was  not  hy 
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any  otaiue  or  words  ihereiii  to  be 
contamed  made  dii^nniBhable'  for 
waste,  or  exempted  from  punidi- 
ment  for  committing  waste.  The 
marriage  took  plaoe,  and  S.  after- 
wards, by  deed,  leased  the  premises 
to  the  defendant  for  twelve  jeara 
By  the  lease,  which  did  not  refer  to 
the  deed  of  settlement,  the  rent  was 
reserved  to  S.,  his  heirs  and  assigns; 
and  it  contained  a  covenant  by  the 
lessee  to  repair  a  blacksmith's  shop, 
and  all  the  g^ass  and  leadwprk  of  the 
windows  of  the  measnages,  and  all 
doors  &C.,  the  lessee  being  allowed 
sufficient  bricks,  &c.,  for  the  repairs^ 
and  to  yield  up  the  premises  so  re- 
paired at  the  end  of  the  term  to  S., 
his  heirs  or  assigns :  there  was  also 
a  covenant  by  S.  that  he  would  re- 
pair all  the  messuages,  houses,  out- 
houses, edifices,  and  buildings,  ex- 
cept in  respect  of  repairs  therein- 
before covenanted  to  be  done  by  the 
defendant.  S.  died  before  the  expi- 
ration of  the  term.  In  an  action  by 
the  trustees  against  the  lessee  for  a 
breach  of  the  covenants  of  the  lease, 
in  not  repairing  the  premises, — 

Hddy  that  the  lease  was  not  in 
pursuance  of  the  power,  and  void  as 
between  the  trustees  and  the  lessee : 
first,  because  the  condition  as  to  the 
rent  being  reserved  incident  to  the 
immediate  reversion  was  not  per- 
formed, for  the  rent  was  made  paya- 
ble to  ''  8.,  his  heirs  and  assigns,"  and 
S.  had  no  legal  reversion :  secondly, 
because  the  lease  contained  an  im- 
plied exemption  from  punishment 
for  permissive  wasta 

Such  a  lease  is  good  by  way  of 
estoppel  between  the  parties  to  it, 
and  consequently  8.  might  have, 
maintained  an  action  upon  it  against 
the  lessees  for  a  breach  of  covenant 
by  them. 

The  declaration  recited  the  deed 
creating  the  power,  the  lease  and  the 
entry  of  the  lessee  under  the  demise. 


and  that  he  occupied  and  enjoyed 
the  premises  under  the  lease  to  the 
expiration  of  the  term,  and  alleged 
as  a  breach,  the  leaving  the  pre- 
mises out  of  repair  at  the  end  of  the 
term. 

Hdd,  that,  although  the  defendant 
did  not  by  his  pleadings  deny  that  he 
had  occupied  the  premises,  yet,  that, 
inasmuch  as  the  declaration  was 
framed  substantially  upon  the  lease, 
the  action  failed    TettowLy  v.  Gou)er. 
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PRACTICE. 

See  Amendment,  (1),  (2). 

Common  Law  Pbogkdubs  Acts, 

^  (1).  (2),  (3),  (7),  (9). 

Costs. 

Judgment. 

SUMMABY  PbOOEDUBB  ON  BiLU 
OF  ExCHANOBAor. 

On  AppLication  by  DtfemdamA  to  day 
Proceedings. 

On  an  application  by  a  defendant^ 
to  stay  procisedings,  on  the  ground 
that  the  plaintifiTs  attorney  is  going 
on  with  tiie  suit  contrary  to  the  ex- 
press direction  of  his  client,  the 
plaintiff  should  be  made  a  party  to 
the  rula     Thaieher  v.  JJAguUar^ 
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PRESCRIPTION  ACT. 
(2  ik  3  Will.  4,  a  71). 

See  Custom  of  London. 
Game. 

PRIVY  COUNCIL. 
See  Debt. 


PROHIBITION. 

See  County  Ooubt,(2). 

PROMISSORY  NOTB. 
See  Banking  Copabtnibship. 


920  BAMSGATE  HARBOUR  ACT. 


RELEASE. 


RACE. 

Bighi  to  recover  back  Depodt, 

The  defendant  was  stakeholder  of 
a  race,  which  was  to  be  decided  bj 
the  award  of  four  stewards.  After 
the  race  was  over  the  stewards  met^ 
but  were  tinable  to  agree,  two  being 
in  &YOur  of  the  plaintiff's  horse,  and 
two  in  favour  of  another  horse.  In 
an  action  by  the  plaintiff  to  recoyer 
the  stakes — Heldy  that  it  was  a  con- 
dition precedent,  that  there  should 
be  a  decision  of  the  stewards,  if 
practicable;  and  that  the  plaintiff 
could  not  submit  the  question  to  the 
jury,  or  recover  back  his  amount  of 
contribution.     Brown  v.  Overhwryy 
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RAILWAY  COMPANY. 
See  Oasbieb,  (1),  (3). 

RAMSGATE  HARBOUB  ACT. 
(32  Geo.  3,  c.  74), 

ToU — Coasting  Vessel— StattUe  of 
LvmiUUion, 

The  32  Geo.  3,  c.  74,  s.  8,  imposes 
certain  rates  and  duties  ''  to  be  paid 
by  the  master  or  owners  "  for  every 
ship  or  vessel  of  a  certain  burthen 
passing  from,  to,  or  by  Bamsgata 
Beet.  14  declares  that  '*  no  coasting 
vessel  or  fisherman  shall  pay  the 
duty  charged  by  that  Act  oftener 
than  once  in  any  one  year.**  Sect 
15  empowers  the  collectors  to  difh 
train  every  ship,  and  all  the  tackle, 
kc,f  for  nonpayment  of  the  duties. 
By  sect.  16,  if  any  master  or  owner 
of  any  ship  or  vessel  shall  elude  or 
avoid  payment  of  the  duties,  he  shall 
stand  charged  and  be  liable  to  the 
payment  of  the  same ;  and  the  same 
shall  be  levied  and  recovered  from 
such  master  or  owner  by  the  same 
method  by  which  fines  and  penalties 


imposed  by  that  Act  are  levied  lod 
recovered.  By  sect.  72,  penaltiei 
and  forfeitures  are  to  be  recoyered 
by  action  or  distress.  The  defendant^ 
who  was  sued  for  duties  under  tk 
above  Act,  was  the  owner  of  a  ves- 
sel which  several  times  in  the  jear 
sailed  in  ballast  to  Jersey,  and 
brought  from  thence  oystets,  whidi 
the  defendant  purchased  of  fishermen 
there,  and  which  he  deposited  in  bedi 
at  Milton  :  — ^i>2cr,  first,  that  in 
action  would  lie  on  the  statute  for 
the  recovery  of  the  duties,  azui  thai 
the  power  of  distress  was  merdj  a 
cumulative  remedy ;  secondly,  that 
the  plaintiff's  vessel  was  not  a  ''coast- 
ing vessel "  or  '*  fisherman'*  withio 
the  meaning  of  the  above  Act; 
thirdly,  that,  the  action  being  on  a 
specialty,  the  period  of  limitation  vas 
twenty  years,  under  the  3  4  4  WE 
4,  c.  42,  &  3.    Shephard  v.  Eilk,  ^ 

BELEA8R 

Dedaration  on  a  gaarantee  bj  de- 
fendant for  payment  of  goods  sup- 
plied by  the  plaintiffs  to  J.  Pl«, 
that,  after  J.  became  indebted  to  the 
plaintiffs,  J.  being  also  indebted  to 
other  persons,  by  an  indenture  be- 
tween J.  of  the  first  part;  £  vA 
B  (one  of  the  plaintiffs),  truatws 
for  themselves  and  the  rest  of  the 
creditors,  of  the  second  part;  and 
the  several  other  persona  whoae 
names  and  seals  were  thereunto  sab- 
soribed  and  set,  being  creditors  of  J>; 
of  the  third  part;  after  redtingthat 
J.  was  indebted  to  the  parties  theft- 
to  of  the  second  and  tlurd  ptftS)  '^ 
the  seversl  sums  set  opposite  to 
their  names  in  the  schedule  there- 
under written,  which  he  was  tmftWe 
to  pay  in  full:  it  was  witneaae^ 
that  J.  assigned  aU  his  estate  and 
effects  to  the  said  trustees,  upon 
trust  to  pay,  rateably  and  without 
preference  to  themselves  and  their 
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partnerBy  and  the  parties  thereto  of 
the  third  part^  the  Bums  set  opposite 
their  names  in  the  schedule ;  and  in 
consideration  of  the  assignment^  the 
several  creditors,  parties  thereto  of 
the  second  and  third  parts,  released 
J.  from  all  debts  which  they  or 
their  partnera  might  have  sgainst  J. 
np  to  the  date  thereo£  Replication 
on  equitable  grounds:  that  R  exe- 
cuted the  deed  in  his  character  of 
trustee,  and  not  in  his  character  of 
creditor,  and  that  he  did  so  merely 
for  the  purpose  of  declaring  the 
trusts  of  the  deed,  and  not  with  any 
intention  of  relessing  the  debt;  that 
he  did  not  sign  or  seal  the  schedule, 
nor  was  the  debt  of  the  plaintiffs 
contained  therein;  and  that,  if  the 
deed  operated  in  law  as  a  release,  it 
was  executed  by  mistake,  and  in 
ignorance  that  such  would  be  its 
legal  effect.  On  demurrer  to  the 
replication, — Htild^  first,  that,  the 
release  being  general  in  its  term% 
the  execution  of  the  deed  by  R 
operated  as  an  .extinguishment  of 
the  debt  due  to  the  plaintifis.  Se- 
condly, that  the  &cts  disdosed  by 
the  replication  did  not  afford  any 
answer  to  the  plea  on  equitable 
grounds.     Teede  y.  Johnuon,       842 

RENT. 
See  PowBB. 


RENTOHARGK 


See  DsYiSB,  (1). 

POWSB. 


REPLICATION  ON  EQUIT- 
ABLE GROUNDS. 

See  Common  Law  Pbooedukb  Acrsf, 
(6). 
mortqaos. 
Relbasb. 


RESTRAINT  OP  TRADR 

See  AOBEBMBHT. 

REVERSION. 
See  Lkbsob  and  Lbbbbb. 


SALR 

See  Bankbuft,  (4 
ExEounoN 


•M 


SALE  OF  OFFICE. 
See  Bond,  (1). 

SCIRE  FACIAS. 

See  CoMPANiBs  Clattbbb  Consolida- 
tion Aor,  1845. 

SEAWORTHINESS. 
See  Chabiteepabtt,  (2). 

SERVANT. 
See  SnB<x>NTBAOT. 

SETTLEMENT. 
See  PowBB. 
FriorUff  qfTertm  ereaied  by  Fewer. 

By  a  marriage  settiement,  estates 
were  limited  to  A  for  life,  with  re- 
mainder to  trustees  for  600  years, 
to  be  computed  from  the  decease  of 
A.,  in  trust,  to  raise  portions  for 
younger  children,  with  remainder 
to  his  first  and  other  sons  suocessiye- 
ly  in  tail  Power  was  giyen  to  A. 
to  create  a  ent-charge  in  fiivour  of 
any  second  wife,  and  to  grant  the 
estate  for  a  term  of  years,  to  take 
effect  immediately  after  his  decease, 
for  the  purpose  of  securing  it : — Heldy 


9t2 


SHIPOWNER. 


SPBCmCATION. 


that  the  term  of  100  yeaiB,  created 
in  poxBuaBca  of  thk  pover,  was  not 
concurrent  with,  but  took  priority 
over  the  term  of  600  jears;  and 
that  the  person  in  whom  the  term  of 
100  years  was  Tested  might  sue 
alone,  without  joimng  the  trustee  of 
the  term  of  600  yeaiSi  £ailey  t. 
Tennant,  776 

SET-OFF. 

In  Action  by  AdrnmiatnUor. 

To  an  action  by  an  administrator 
who  sues  in  his  representatiye  char- 
acter for  a  debt  due  after  the  death 
of  the  intestate,  the  defendant  can- 
not set  off  a  debt  due  to  him  from 
the  intestate  in  his  lifetima  So 
hdd  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court 
of  Exchequer.    Sfie^Y.  WixUb,     410 

SHERIFF. 

See  ExECunoK,  (1). 

Imterpleapeb  Act,  (1),  (2). 

Seizure  of  Bedding  a/nd  other  excepted 
Ariides  qf  Insolvent  Ld^or, 

No  action  will  lie  against  a  sheriff 
for  taking  in  execution  under  a  writ 
of  fi.  £el  the  bedding  and  other  ex- 
cepted articles  of  an  insolvent 
debtor,  who  has  petitioned  under 
the  5  &  6  Yict  c.  116,  and  7  &  8 
Yict  c.  96;  but  if  the  goods  are 
protected  from  seizure  (andaemUs^ 
they  are),  the  remedy  is  by  applica- 
tion to  the  Court  f<Hr  an  order  on  the 
sheriff  to  restore  them.  Mideal  ▼, 
Fort,  847 

SHIPOWNER 
See  Cabbieb,  (4). 

LiMUty  for  FeceBmmM  suppUed  to 

the  Skip. 

The  fiict  of  a  person  being  the  re- 


gistered owner  of  a  ship  18  not  of  it- 
self evideiioe  that  the  master  Iim 
aathorify  to  bind  him  by  ooatncAi 
for  neceasanes  suf^lkd  totheahip; 
but  it  must  be  shewn  that  the  mi»> 
ter  is  his  agent  for  thai  puiposa 

Therefore,  where  a  ship  sailed  for 
a  fcveign  porfc»  the  master  haymga 
power  of  attorney  from  the  owner, 
and  whilst  the  ship  was  at  the  port, 
the  defendant  purohaaed  it: — BM, 
that  he  did  not  tiiereby  beoome  lift- 
ble  for  necessaries  supplied  to  the 
ship  by  order  of  the  master.  Mee- 
henzie  ▼.  FooUy^  638 

SOLICITOR. 

&0 


SON  ASSAULT  DEMESNE. 
Seie  PusADiKO,  (3). 

SPECLAIi  JURY. 

Cerf^caAe, 

A  cause  was  tried  by  a  spedal 
jury  at  the  Spring  Asmy/y,  1855,  and 
a  verdict  found  for  the  defendant 
The  defendant's  counsel  then  asked 
the  Judge  to  certify  for  the  special 
jury,  and  he  consented;  but  theasBO- 
ciate  omitted  to  indorse  the  certaficate 
on  the  record.  In  the  following 
Term,  a  rule  nisi  was  obtained  for  a 
new  trial,  which  was  not  disposed  of 
until  Trinity  Vacation,  On  tazatian 
of  costs  it  was  discovered  that  the 
certificate  was  not  indorsed  on  tk 
record,  and  on  application  to  the 
Judge  on  the  14^  of  August^  he 
signed  the  certificate: — EM^  that 
the  certificate  was  too  late,  and  the 
Court  set  it  asida     Zeeo^  v.  Zom^* 

SPECIFICATION. 
Seie  Patent. 


STAMP. 


8UB.0ONTRACT. 


ftSS 


STAKEHOLDER. 
Sw  Bace. 

STAMP. 
(1).  Contract  relatmg  to  Sale  qfOood$. 


The  following  agreement  was  held 
to  be  a  oontract  i^ting  to  the  sale 
of  goods  withm  the  exemption  in  the 
Stamp  Act,  55  Geo.  3,  a  184,  Sdied. 
Pt  t  tit  "Agreement:"  "I  do 
agree  to  take  all  the  mannre  at  fonr- 
penoe  each  horse,  a  week,  for  forty- 
fiire  horses  bj  the  jear,  and  to  keep 
it  cleared  awaj  every  week;  and 
likewise  to  let  the  few  gardeners 
have  a  few  loads  at  the  same  price, 
and  serve  them;  and  to  let  me  have 
during  year  sixty  loads  of  straw,  at 
1^  ds,  per  load :  begun  the  year 
23rd  of  July,  1853,  and  ends  23rd  of 
July,  1855.**    Gurr  v.  Soudda,    190 

(2).  Fledge. 

The  following  instrument  was  held 
not  to  require  a  mortgage  stamp : — 
*'  I  have  this  day  deposited  with  A. 
the  following  goods,  viz.  tea  and 
coffee  set,  &c.,  to  be  held  by  him  as  a 
security  for  the  payment  of  160^., 
this  day  lent  to  me,  together  with 
interest;  and  shoxdd  such  sum  of 
160^  not  be  paid  by  me  to  A.  by  the 
25th  of  March  next>  I  hereby  autho- 
rise and  empower  him  to  sell  and 
dispose  of  the  said  articles,  and  out 
of  the  proceeds  thereof  to  pay  the 
expenses  of  the  sale,  and  retain  the 
said  sum  of  160^.  and  interest  there- 
on.   In  Be  Attenhorough,  461 

(3).  Conveyanee  qf  Ikmd  abroad* 

A  conveyance  executed  in  England 
upon  a  sale  of  land  in  Australia  re- 
quires an  ad  valorem  stamp.  In  He 
Wright,  458 


STATUTE  OF  IJMITATION& 

See  Plsaoihq^  (2\ 

Rambgatb  Habboub  Aor. 

STAYING  PROCEEDINGS. 
^00  CoMKOH  Law  Pjiocbdubb  Acts, 

Imtebflbadsb  AcT|  (2^ 

pBACnCE. 

WoTDiHa-up  Act,  1. 

SUB-CONTRACT. 

ZiabHUy  of  general  Contractor/or  In- 
jury corned  by  Negligence  of  Ser- 
vant o/ Sub-contractor. 

The  defendants,  having  contracted 
with  the  Crystal  P^ace  Company  to 
erect  a  tower,  manufiMstured  the  ma- 
terials, and  made  a  sub-contraot  with 
M.  and  other  persons  to  do  l^  ''piece 
work**  particular  portions  of    the 
hoisting  and  fixing  the  materials,  the 
scaffolding  and  tools  being  provided 
by  the  defendants.     The  workmen 
employed    by    the    sub-contractors 
were  paid  weekly  by  the  defendants 
according  to  the  time  they  worked, 
an  account  of  whioh  was  kept  by  the 
defendants'  foreman.     M.,  the  sab- 
contractor,  employed  W.,  the  plain- 
tiff's husband;  and  whilst  he  was  at 
work  at  the  bottom  of  tiie  tower,  the 
defendants'  men,  who  were  at  work 
at  the  top,  negligently  let  &11  an  in-* 
strument  caUed  a  ''rymer,"  which 
struck  the  plaintiff's  husband  on  the 
head,  and  caused  his  death : — HM, 
that    the    sub-contractor   and    his 
workmen  were  servants  of  the  de- 
fendants, engaged  in  one  common 
employment  with  theirother  servants^ 
and,  consequently,  that  the  defend- 
ants were  not  liable  under  the  9  & 
10  Yict  c.  93,  for  the  injuiy  caused 
by  the    negligence  of   the    latter. 
Sarah  Wiggett  v.  Fox  ^  Sendenon, 

832 


924  SUMMARY  PROCEDURE. 


TROVER 


SUCCESSION  DUTY  ACT,  1853. 

(16  ik  17  Vict,  c  51.) 

(1).  DtUy,  haw  chargeable. 

A  testator,  by  his  will,  bequeathed 
oertaiii  annuities,  and  died  on  the 
21st  of  May,  1852. 

On  the  19th  of  May,  1853,  and 
before  the  duty  on  the  annuities 
was  calculated,  the  Succession  Duty 
Act,  1853,  came  into  operation : 
— Jffeid,  that  the  duty  was  charge- 
able under  the  Legacy  Duty  Act,  36 
G^ea  3,  c.  52,  and  not  under  the 
Succession  Duty  Act  In  Be  EaH 
of  Camwallia,  580 

(2).  AUowanoe  in  respect  qfZaaa  qf 
Annuity. 

A.,  by  settlement  on  the  marriage 
of  his  daughter  with  R,  covenanted 
to  pay  them  500^  a  year  during  their 
lives,  provided  that,  if  B.,  by  reason 
of  the  death  of  his  brother  without 
issue,  should  come  into  possession  of 
certain  estates,  the  covenant  should 
cease,  determine,  and  be  void  In 
1853,  B.'s  brother  died  without  issue, 
and  B.  came  into  possession  of  the 
estates: — Held^  on  appeal  against 
the  decision  of  the  CommissionerB  of 
Inland  Revenue,  that,  in  nnnfinning 
the  duty  chaigeaUe  under  The 
Succession  Duty  Act,  1853,  B.  was 
entitled,  under  the  38th  section  of 
that  Act,  to  an  allowance  in  respect 
of  the  loss  of  the  annuity.  In  Be 
MiekMwoaU,  ^52 

SULPHURIC  ACID. 
See  CABBUEBy  (iy 

SUMMARY   PROCEDURE  ON 

BILLS  OP  EXCHANGE  ACT. 

(18  &  19  Vict,  a  67.) 

Form  of  Indorsement  on  Writ, 

The    form    of  indorsement  pre- 


scribed  by  the  Summary  IVocedure 
on  Bilb  of  Exchange  Act,  18  &  19 
Vict.  c.  67,  may  be  altered,  by  in- 
serting a  claim  for  costs,  and  the 
blank  before  <'  days  *  may  be  filled 
up  with  "  four." 

An  application  to  set  aside  a  vrit 
of  summons  issued  under  bbat  Act, 
for  iiTegolarity,  is  not  too  late  if 
made  within  the  time  limited  for  ob- 
taining an  order  to  appear.  Bolnn- 
son  y.  Cotter^,  476 

SUMMING  UP  EVIDENCE 
See  Common  Law  Pbogsdubs  Acts, 

SURETY. 
See  Bond,  (2). 

TERM. 
SeeTowoL 

TOLL. 

See  Grand  Junction  Canal  Com- 
pany. 
Ramsgate  Harbour  Act. 

TREASURER  OF  POOR  LAW 
UNION. 

See  Bond,  (2). 

TRESPASS. 
See  Coptholdl 

TROVER 
Possessory  Title. 

The  plaintiff,  under  the  lioenae  of 
the  owner  of  the  soil  to  search  for 
tin  ore,  had,  in  searching  for  that 
mineral,  made  certain  excavstioiu  in 
the  soil  The  defendant  carted 
away  some  of  the  soil  which  the 
the  plaintiff  had  so  thrown  out>— 


VENDOR  AND  VENDER 


WATEROOURSR       925 


the  plaintiff  not  having  abandoned 
his  right  to  search  the  soil  thrown 
out  for  ore.  In  an  action  of  trover 
for  the  removal  of  the  soil : — Held, 
that  the  plaintiff  had,  aa  against  the 
defendant^  a  mere  wrongdoer,  a  suf- 
ficient possessoiy  title  to  the  mass 
thrown  out^  to  enable  him  to  main- 
tain  the  action.   NofihrnnT,  Bcwden, 

70 

TRUSTER 

S€B  M^RTFOBT  HaBBOUB  ACT. 
POWKB. 

Release. 

VENDOR  AND  VENDER 

(1).  Custom  to  give  Notice  to  Broker. 

The  defendant,  a  London  mer- 
chant, employed  a  broker  at  liveiv 
pool  to  purchase  some  wool.  The 
broker  negotiated  a  sale  bj  the 
plaintiff  to  the  defendant  of  certain 
bales  deliverable  at  Odessa,  ''the 
names  of  the  vessels  to  be  declared 
as  soon  as  the  wools  were  shipped." 
In  this  transaction  the  broker  acted 
for  both  plaintiff  and  defendant. 
By  the  custom  of  Idverpool,  where  a 
contract  contained  a  stipulation  that 
notice  of  an  event  should  be  given 
by  the  vendor  to  the  vendee,  it  was 
usual  for  the  vendor  to  give  the  no- 
tice to  the  broker,  who  communicat- 
ed it  to  the  vendee : — Eddy  that  the 
defendant  was  bound  by  such  usage, 
and  therefore  that  a  notice  by  the 
plaintiff  to  the  broker  of  the  names 
of  the  vessels  in  which  the  wools 
were  shipped  was  a  performance  of 
that  stipulation,  although  the  broker 
omitted  to  communicate  them  to  the 
vendee.     Gretvoea  v.  Legg,  642 

(2).  TiOe  of  Vendee  to  Goods  obtain- 
ed by  False  JRepresentations, 

Where  a  vendee  obtains  posses- 
sion of  a  chattel,  with  the  intention 
of  the  vendor  to  transfer  both  the 


property  and  possession;  although 
the  vendee  has  committed  a  false 
and  fraudulent  misrepresentation  in 
order  to  effect  the  contract  or  ob- 
tain the  possession,  the  property 
vests  in  the  vendee  until  the  ven- 
dor has  done  some  act  to  disafiton 
the  transaction;  and,  consequently, 
i^  before  the  disaffirmance,  tiie  ven- 
dee has  transferred  either  the  whole 
or  a  partial  interest  in  the  chattel  to 
an  innocent  transferee,  the  title  of 
each  transferee  is  good  against  the 
vendor. 

Therefore^  where  A.  fiJaely  and 
firaudulently  represented  to  the 
plaintiffs  tnat  he  was  authorised  by 
and  acting  on  behalf  of  V.  N.  <fe  Co. 
in  the  purchase  of  certain  goods,  and 
the  plaintiflh,  in  consequence  of  such 
&lse  and  fraudulent  representation, 
delivered  the  goods  to  A.  with  intent 
to  transfer  to  him  the  property  in 
them,  and  A  pledged  the  goods  with 
the  defendant  for  a  boni  fide  ad- 
vance : — Held,  that  the  plaintifls 
could  not  maintain  an  action  for  the 
goods,  imtU  they  had  paid  or  tender- 
ed to  the  defendant  his  demand. 
Kvngsford  v.  Merry,  677 

WAR 
^00  Alien  Enebiy. 


WASTR 
See  Landlobd  and  Tenant,  (I). 

POWEB. 


WATEROOURSR 

Bight  to  Svr/aee  Water. 

1.  The  owner  of  land  has  an  im- 
qualified  right  to  drain  it  for  agri- 
cultural purposes,  in  order  to  get 
rid  of  mere  sur£eioe  water,  the  sup- 
ply of  the  water  being  casual  and  its 
flow  following  no  regular  or  definite 
course;  and  a    neighbouring    pro- 
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996 


WATERCOTJIISE. 


prietor  cannot  oomplain  that  he  is 
thereby  deprived  of  such  water  which 
otherwiae  would  have  come  to  his 
land 

The  land  of  the  plaintiff  and  de- 
fmdant  was  contigtioiis,  and  on  the 
outside  of  the  defendant's  land,  and 
near  to  it,  was  a  wet  springy  spot, 
where  at  most  seasons  of  the  year 
some  water  rose  to  the  snrfaoe,  and 
coUeoted  in  soffioient  quantity  to 
flow  down  the  slope  of  the  land.  In 
times  of  wet  a  great  body  of  water 
flowed  down,  and  after  a  long  drought 
there  was  hardly  any,  and  sometimes 
none.  There  was  no  regularly  form- 
ed ditch  or  channel  for  the  water, 
the  place  where  it  flowed  being  con- 
stantly trodden  in  by  cattle.  The 
water  which  was  not  absorbed  (and, 
except  in  times  of  drought,  all  of  it 
was  not  absorbed)  ran  into  an  old 
watercourse  of  the  plaintiff,  which 
led  into  a  reserroir  of  the  plaintiff 
The  water  had  so  flowed  for  upwards 
of  twenty  years.  The  defendant^  for 
the  purpose  of  draining  his  land,  and 
of  supplying  some  part  of  his  pro* 
perty  with  water,  diverted  this  water 
from  the  plaintiff's  reservoir. 

At  another  spot  on  the  plaintiff's 
land,  as  long  ago  as  any  one  could 
recollect,  water  had  always  risen  to 
the  surfiice.  There  had  generally 
been  a  drinking  place  for  cattle 
formed  with  stones^  and  the  overflow 
of  the  water  went  down  a  ditch,  and 
thence  into  a  watercourse  to  the 
plaintiff's  reservoir : — Eddy  that  the 
defendant  was  not  liable  to  the 
plaintiff  ft>r  having  deprived  him  of 
the  use  of  such  waters,  he  having  di- 
verted them  by  draining  his  land, 
for  the  purpose  of  getting  rid  of  the 
water,  and  of  supplying  another  poiN- 
tion  of  his  property  with  it^ 

For  upwards  of  twenty  years  water 
had  flowed  through  an  old  drain  on 
the  defendant's  land,  and  along  an 
ancient    watercourse,    and    thence 


along  a  close  of  the  defendant,  called 
G.  B.,  and  had  thence  oontrilmted  to 
supply  the  plaintiff's  mills  after  their 
erection  in  1845.  In  that  year  the 
defendant  by  deed  conveyed  to  the 
plaintiff  the  close  G.  R,  ''together 
with  all  ways,  watercourses,  fiberties, 
privileges,  rights,  membera,  and  ap- 
purtenances to  the  same  doae  be- 
longing or  appertaining,"  subject  to 
the  proviso,  that  it  8ho«dd  be  lawful 
for  tiie  defendant  to  use,  for  any  ma- 
nu&cturing,  domestic,  or  agricul- 
tural purposes,  any  water  flowing 
from  or  through  the  oontiguoos 
lands  of  the  defendant  unto  and  into 
the  dose  G.  B.,  returning  the  sur^ 

e us,  or  so  muc^  as  remamedy  after 
\uig  used  for  the  purposes  afore- 
said, into  its  usual  channel  at  a  cer- 
tain pointy  BO  that  the  water  aiiould 
not  be  diverted  from  its  then  ooursey 
but  be  allowed  to  flow  into  the  close 
G.  B.  The  defendant  erected  a  lode- 
up-tank  upon  his  land,  and  caused 
the  water  which  arose  on  his  land 
near  to  the  close  G.  B.,  and  which 
had  previously  been  accustomed  to 
flow  along  the  old  drain  and  ancient 
watercourse  into  the  dose  G.  B.,  and 
he  caused  the  water  to  be  conveyed 
from  the  tank  to  a  lower  part  of  his 
land,  to  be  used  by  his  tenants.  This 
water  was  used  l^*  them  for  the  par- 
poses  mentioned  in  the  proviso  to 
the  deed,  but  the  surplus  oould  not 
be  returned  to  the  dose  G.  B. 

HMLy  that  by  the  deed  the  de- 
fendant granted  to  the  plaintiiF  the 
use  of  the  water,  subject  only  to  the 
use  by  himself  of  it  as  speoflied  in 
tiie  proviso ;  and  that,  by  locking  it 
up,  he  had  diverted  it^  and  was  lia- 
ble to  an  action  for  a  breach  of  his 
covenant^  by  reason  of  sudi  diver- 
sion. Bawkron  v.  Taylor^  369 
2.  A  landowner  has  a  right  to  ^^ 
propriate  sur&)e  water  whidi  flows 
over  his  land  in  no  definite  diannel, 
although  the  water  is  thereby  pre- 


WEIOHTB  AND  MBA8UBE8. 


WINDIKO-UP  ACT.    98T 


Tented  from  readui^  a  waterooane 
which  it  previouAlj  supplied. 

Therefore,  where  the  plaintiff's 
mill,  for  more  than  fifty  years,  had 
been  worked  by  the  stream  of  a 
brook,  which  was  supplied  by  the 
water  of  a  pond  filled  by  rain,  a 
shallow  well  supplied  by  subter^ra- 
neouB  water,  a  swamp,  and  a  well 
formed  by  a  stream  springing  out  of 
the  side  of  a  hill,  the  waters  of  all 
-which  occasionally  overflowed  and 
ran  down  the  defendant's  land  in  no 
definite  channel  into  the  brook: — 
HMy  that  the  plaintiff  had  no  right, 
as  against  the  defendant,  to  the 
natural  flow  of  any  of  the  waters. 
BroadlmU  v.  Bomuibothamy  602 

WATER  COMPANY. 
LiabUUyfar  Escape  of  WeUer. 

A  water  company  having  observed 
the  directions  of  the  Act  of  Parliar 
ment  in  laying  down  their  pipes,  is 
not  responsible  for  an  escape  of 
water  from  them  not  caused  by  their 
own  negligence. 

The  fact,  that  their  precautions 
proved  insufficient  against  the  effects 
of  a  winter  of  extreme  coldness,  such 
as  no  man  could  have  foreseen,  is 
not  sufficient  to  render  them  liable 
for  negligence. 

Fire-plugs  properly  constructed 
having  been  inserted  as  safety-valves 
in  these  pipes,  in  pursuance  of  their 
Act:  —  SemUe,  per  BramweU,  R, 
that  the  company  are  not  liable  for 
not  removing  accumulations  of  ice 
in  the  streets  over  such  plugs.  Blyth 
V.  The  Company  of  Froprieiars  of  the 
Birtninghtm  WcOerworke,  781 

WEIGHTS  AND  MEASURES. 

Long  Weight. 

A  contract  for  the  sale  of  a  cer* 
tain  number  of  tons  of  iron,  '<  long 


wei|^,"  is  not  In  oontraventioii  of 
ihe statuies  5k^  WilL 4,  c  63,  and 
5  G^  4,  a  74,  and  ooneeauently 
such  ccntraot  is  valid  So  kdd  in 
the  Exchequer  Ohamber  (affirming 
the  judgment  of  the  Court  of  Ex* 
chequer). 

Semfiey  that  the  15th  section  of 
the  5  Geo.  4,  c.  74,  is  not  repealed 
by  the5  <fe  6  WilL  4,  a  63;  and  con- 
sequently, that  con^roete  by  local 
weight  may  be  lawfully  made,  if  the 
propprtion  to  the  standard  is  ex* 
pressed;  though  it  is  otherwise  with 
respect  to  meaeuree,  all  local  mea- 
sures being  abolished  by  the  6th  sec- 
tion of  the  5  ds  6  WilL  4,  c.  63. 
Giles  V.  JoneSf  393 


WESTMINSTER  IMPROVE- 
MENT COMMISSIONERS. 

See  Common  Law  Pbocedubb  Acts, 

(4),  2. 


WILL. 
See  Devise. 

WINDINaUP  ACT. 
(11  &  12  Vict.  c.  45). 

Action  against  Official  Manager. 

1.  An  order  having  been  made  un- 
derthell  &  12  Vict  c.  45,  for  winding 
up  the  affiurs  of  a  Joint  Stock  Com- 
pany, a  claimant  exhibited  proof  of 
a  debt  before  the  Master  by  id£davit, 
which  he  considered  unsatisfactoiy, 
and  required  the  attendance  of  the 
claimant,  to  be  examined  viv&  voce. 
The  claimant  did  not  attend,  but 
brought  an  action  for  his  claim 
against  the  official  manager : — ffeld, 
that  it  was  not  competent  for  him  to 
proceed  by  action,  and  the  Court 
stayed  the  proceedings,  fftitehinson 
V.  Harding,  561 
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WnJDING-UP  ACT. 


8.  The  50th  section  of  the  Wind- 
ing-up Aoty  11  h  12  Yiot  c.  45, 
which  requires  actiona  to  be  brought 
against  the  offidal  manager  of  the 
companj,  does  not  applj  to  a  Joint 
Stodc  Company  provisionaUj  regia- 
teied.    EuuM  t.  Oraf^tditt,        1 23 


WBIT  OF  BUMMOMa 

WMT. 

See  SuiacABT  Phockdxtbb  ov  Bms 

OF  EXCHANGB  AcT. 

WBIT  OF  SUMMONS. 

See  OoioEOV  Law  Pbogduu 
Acn^  (1). 


END  OF  VOU  XL 
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